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BeHeuiicbka Komicis Pagu €sponu

l. Bctyn

1. Ha cBoemy 86-my nneHapHoMy 3acifaHHi (6epe3eHb 2011 p.) BeHeuiicbka Komicia yxsanuna
Jonosigb wopo npasosnagaa (CDL-AD(2011)003rev). Lia ponosigb BUABMUAA CRifibHi pyucK y
TaKuX NOHATTAX AK: the Rule of Law, Rechtsstaat Ta Etat de droit. lopaTkom [0 Lii€i ponosiai cTana
nepLua Bepcia Mipuna — KOHTPOSIbHOrO Nepeniky NMTaHb A4J1A OLiHIOBaHHA CTaHy NpaBoBaaaA
B OKPEMILLHI AepXaBi.

2. 2 6epe3Ha 2012 p. BeHeuilicbka Komicia — 3a cnpuaHHA Benvkoi BpuTaHii sik gepasu, WwWo
ronoyBasa B KomiteTi miHicTpiB Pagn €ponu, y cniBnpaui 3 MiHicTepcTBOM 3aKOPAOHHMX CpaBiy
cnpasax Cnisapy»kHocTi CnonyyeHoro KoponiecTsa Ta 3 LieHTpom biHrema B nutaHHAX npaBoBnagas
(Bingham Centre for the Rule of Law) — opraHi3syBana koHdepeHLito Ha Temy «[paBoBnaaan
AK NpakTuyHa igesa» (“The Rule of Law as a practical concept”). ¥ BUCHOBKax L€l KOHpepeHUil
HaroJioLyBanoch, Wo BeHeuiicbka Komicia mana 6 onpauoBatii Mipuio 3 ypaxyBaHHsAM, inter
alia, neBHMX MPOMO3ULiA, WO iX 6yNO BUCYHYTO Ha KOHpepeHLil.

3. Ipyna ekcniepTis, yTBOpeHa B cknagi: naH baptone, naHi binkosa, naHi KniBneHg, nanH Kper, naH
lenbreceH, naH loddmaH-Piem, naH Tyopi, naH BaH Jarik i cep Ixedpi [xoyen, nigrotysana Lo
AOKNagHy Bepcito mipuna.

4. BeHeuincbka Komicia € BgayHoto LleHTpoBi biHrema B nuTaHHAX npaBoBnaggA 3a 1Moro
BHECOK, 30KpeMa 3a CKJlafiaHHA nepeniky BubpaHux CTaHgapTiB, HaBeAeHOoro B YacTuHi lll [uboro
JOKyMeHTa]. Komicisi TakoX BMCNOBIIOE BAAYHICTb 3a CNiBMpaLo cekpeTapiatam EBPONencbKol
paawu eBponencbkux cyaais (CCJE), EBponencbKoi KOMICii 3 nogonaHHA pacmn3my i HeTepnMMOCTi
(ECRI), PamkoBoi KoHBeHLi OO 3aXMCTY HaLioHanbHNX MeHLWWH Ta [pyni gep»aBs 3 nogonaHHA
kopynuii (GRECO), a Takox BIIMJTOBCE Ta AreHuii €Bponericbkoro Coto3y i3 3acagHnumx npas (FRA).

5. BcrynHa yactuna (I) [uporo fokymeHTa] NoACHIOE MeTy Ta NpeaMeT AOMNOBIf, @ Hafani PO3KPMBAE
B3aEMO3B'A3KM Mi>K NPaBOBAAAAM — 3 OAHOr0 OOKY, Ta AEMOKPATIEI i NOACHKMMI MpaBaMu — 3
apyroro («[lpaBoBnagas B yMoBax, O NOMY CIPUAIOTbY).

6. HpyrauactuHa (Il, ETanoHHi Tect) CTaHOBUTbL CEPLIEBUHY Mipua | € PO3BUTKOM Pi3HOMaHITHMX
acnekTiB NPaBOBaAAs, WO X 6yno BM3HauYeHo B fonoBifi 2011 p., AK-OT: 3aKOHHICTb; OpUAMYHA
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€BponeiicbKa Komicis «3a aemMmoKparTito yepes npaBo»

BM3HAYeHiCTb; 3anobiraHHA 3/10BXMBaHHIO MOBHOBAXXeHHAMMU; PIBHICTb nepes 3aKOHOM i
HeAMCKPYIMIHaLiA Ta AOCTYN A0 NPaBOCYAASA; TOAI AK B OCTaHHIN rNaBi HaBeAeHo ABa NpuKnagn
KOHKPETHUX BUKNVKIB Ans npaBoBnaaaa (Kopynuisa i KOHONIKT iHTepeciB, a Takox 36MpaHHsA
JaHNX | CNoCTepeXKeHHs).

7. Y 1peTint yactuHi (I, BnbpaHi ctaHaapTy) HaBeleHO HaMBaXKNMBILLi IHCTPYMEHTU XXOPCTKOro
Ta M'AKOr0 Npaga, WO CTOCYIOTbCA MUTAaHHA NPaBOBNaaas.

8. Llei nokymeHT wogno mipuna 6ys npeiMeTomMm 06roBOpeHHs Ha 3acifjlaHHAX NigKoOMITeTy
[BeHeuiicbkoi Komicii] 3 npaBoenagas 17 rpyaHsa 2015 p.1a 10 6epesHs 2016 p. Ta B noganbLLOMy
6yB yxBaneHuin BeHeuincbkoto Komicieto Ha i 106-mMy nneHapHoMy 3acigaHHi (BeHeduis, 11-12
6epesHA 2016 p.).

A. MeTa i npeameT gocnigxeHHA

9. MNpasoBnaapas (the Rule of Law) € NOHATTAM yHiBepCanbHOro PUANYHOIO 3HaUeHHs. «[loTpeba
BCEOCAXKHOrO AOTPMMaHHA i BNpOBafXeHHA NpaBoBAafada, AK Ha HauioHaNbHOMY, TaK i Ha
MiXXHapofHOMY piBHAX», Oyna cxBaneHa ycima aepxasamu-uneHamm OOH y lMincymkoomy
LOKyMeHTi BcecBiTHbOI 3ycTpiui Ha HamBuLomy piBHi (§ 134). fik 3a3HaueHo B Mpeambyni Ta y
cTatTi 2 loroeopy wopao €sponericbkoro Coto3y, NpaBoBnaaaa € OQHIEI i3 3aCHOBUYMX LiHHOCTeN,
Lo ix noginATb €EBponeincbKnii Coto3 Ta Moro Aepxasu-uneHun'. €eponericbka Komicisa y csoemy
LOKymeHTi «<HoBi napameTpu 3miLHeHHA npaBoBnaaas, 2014 p.» (2014 New Framework to Strengthen
the Rule of Law) Harafye, Lo «NpUHLMM NPaBoBaAasA NOCTYNOBO NepeTBOPUBCA Ha OpraHisaLiiiHy
MopfeNnb Cy4aCHOro KOHCTUTYLIMHOrO NpaBa Ta Mi>KHapOAHUX opraHisauin [...], wo perynioe
30iicCHeHHA NybniuHoi Bnagm» (cTop. 3-4). HeBNMHHO 3p0CTaE KinbKicTb BUNaAKIB, KON iepKaBui
MOCUaloTbCA Ha MPABOBAAAA Y CBOIX HaLiOHAIbHNX KOHCTUTYLIisIX?,

10. MpaBoBnagan, AK 3acagHNYM NPUHLMM, Ha YHiBepcanbHOMY piBHi nporonocuna OpraHxisauis
06’egHaHux Hauiii (npyumipom, y Mokaxkurkax npaBoBnaaas/the Rule of Law Indicators), a Takox
Ha perioHanbHoMy — OpraHi3auifa ameprKaHCbKNX AeprkaB (30kpema B MixkameprKaHCbKil
[eMoKpaTUYHin xapTii) Ta AppukaHcbkuin Coto3 (B oro YctaHoBUYOMY akTi). MocmnaHHA Ha
NpaBoBnagaa MOXXHa BUABUTU B KiNIbKOX JoKyMeHTax Jlirn apabcbKumx fepxas.

11. MpaBoBnagaa 3ragaHo B npeambyni o CratyTy Pagy €Bponu AK OAWH i3 TPbOX «NMPUHLMMIB, O
CTAHOBNIATD MiABANMHM LiIKOM NPaBAMBOI AEMOKPATII», MOPsA i3 CB060A0H0 0COOM Ta NOAITUYHO
cBobopoto. Cratta 3 CraTyTy 3Ba)ka€ Ha MPUHLMN NPaBOBafAs AK NepeayMoBy BCTYMY HOBUX
nepxaB-uneHiB go OpraHi3audii. Takum YMHOM, NPaBOBMAAAA € OOHMM i3 TPbOX — MopAg i3
[eMOKpaTI€l0 Ta MOACbKMMU NpaBaMm — CTPUXKHEBMX NPUHLUKMNIB Pagm €Bpony, Wo nepensitaloTbea
Ta YaCTKOBO 306iratoTbCA O4WH 3 0AHUM. Ha TiCHOMY B3a€EMO3B'A3KY NpaBOBNaaaA 3 AEMOKPATUYHM
CycninbCTBOM HaronoLuysas €sponencbkmin Cyf i3 NogCbKYX NPaB, Y>KMBakoum Pi3HOMaHITHI BUpasu,
AK-TO: «AeMOKpaTNYHE CYCMiNbCTBO, WO BM3HAE NPaBOBaAaA», «AeMOKpaTMUHEe CyCrninbCTBO,
6a30BaHe Ha NPaBOB/aAi», Ta CMCTEMATUYHILLE — «PABOBMAAAA B LEMOKPATUYHOMY CyCMiNibCTBI».
[locArHeHHA unX TPbOX NPUHLIMIIB, @ Came: MOBaXKaHHA NMIOACbKIX MPaB, MPaniCTYHa AeMOoKparTis
Ta NpaBOBNaAAA, — PO3MAQAETbCA AK EQNHA METa, CTPUKHEBA MeTa Pagu €sponn.

12. CuctemMaTyHe NOCUNIAHHA HA MPABOBMAAAA MICTUTLCA Y GINbLUIN YaCTUHI NOMITUYHMX

1. [ms., Hanp.: FRA (Fundamental Rights Agency) (2016). Fundamental rights: challenges and achievements in 2015
- FRA Annual report 2013. - Luxemburg, Publication Office of the European Union (Publication Office), Chapter 7
(roTyeTbCA fo ony6iKyBaHHs).

2. MMipTBepakeHHA 3a fokymeHTom: CDL-AD(2011)003rev, § 30ff.
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BeHeuiicbka Komicis Pagu €sponu

OOKyMeHTiB Pagu €Bponu, AK i B UNCNEHHMX KOHBEHLIAX Ta pekomeHAaauisax. MNpasosnagaa
BMPAa3HO 3raflaHo: ik efleMeHT CMifibHOT CNafLLUHK — Y Npeambyni o €BponencbKoi KoHBeHLi 3
NIOACbKUX NMpaB i 3acagHnunx ceobog (ECHR); ik 3aCHOBYMI MPUHLMIM EBPONENCHKMX AEMOKPaTIl
-y Pe3sontouii Res(2002)12, wo Heto 3acHOBaHO €BponencbKy Komicito 3 gieBocTi npaBocynas
(CEPEJ); ax npioputeTHy MeTy — B CTaTyTi BeHeuiicbkoi Komicii. BTim, fokymeHTn Pagm €Bponu He
PO3KpU1BatoTb 3MiCTY MpaBOBMaaas, a cama Pafja EBponu He CTBOPWNA AIKOTO-HebY b CreLiafibHOro
KOHTPOJIbHOIO (MOHITOPUHIOBOr0) MeXaHi3My B MMTaHHAX MPaBOBafAA.

13.MpoTe y HM3Li BUNagKiB AiAnbHicTb Pagu €Bponu Byno cnpAMOBaHO Ha MigTPUMAHHA i
yTBEPAXKEHHA NpaBOBaAaA 3a NOCepPegHULTBOM KilbKOX i OpraHiB, 30Kpema — EBPONenCcbKoro
Cyay 3 nogcbkumx npa. (ECrtHR), KoHcynbTtaTBHOI pagu cyadis €sponu (CCJE), Tpynu fepas 3
npotugii kopynuii (GRECO), MoHiToprHrosoro Komitety MNapnameHTtcbkoi Acambnei Pagum €sponu,
YNOBHOBaXKEHOTO 3 NIOACLKNX NPaB, a TakoX BeHeuincbkoi Komicii.

14. Y cBoin Jonosiai ctocoBHo NpaBoBnaaas Big 2011 p. (The Report on the Rule of Law of 2011)3
BeHeuincbka Komicia gocniguna noHATTA NpaBoBiagaa y po3sutok Pesontouii MapnameHTCbKOT
Acambnei 1594(2007), ae 6yno npuBepHyTO yBary Ao NoTpeby 3abe3neunTi NpaBusibHe TIyMayeHHs
TepMiHiB “Rule of Law’,"Rechtsstaat” i “Etat de droit” un “preeminence du droit’, 1o MicTATb Y cobi
NPVHLMNY 3aKOHHOCTI Ta CNpaBeABoi NpoLeaypu.

15. BeHewjiiicbka Komicis 3aiicHMMa aHani3 T!x BU3HaYeHb, WO ix Oyo 3anponoHOBaHO baratbma
aBTOpaMu, AKi NPeaCTaBAATb Pi3Hi CUCTEMY MpaBa Ta AePXKaBHi CCTEMM, @ TAKOXK Pi3HOMaHITHI
npaBHWYi KynbTypu. MNo3uuia BeHeuincbkoi Komicii nonarana B Tomy, Lo igea npasosnagan
nepepnbayae crcTemy UiTKMX Ta nependayHMX NPUNKCIB Npaga, BiAMOBIAHO [0 AKUX KOXKHOMY
HaNeXunTb NPaBO Ha CTaBJIeHHA JO HbOro 3 GOKY BCiX Cy0'eKTIB yXBaneHHA pilleHb Ha OCHOBI
rigHOCTI, PiBHOCTI 1 pO3yMHOCTI Ta BIANOBIAHO A0 NPUMICIB MPaBa, @ TAKOX NPaBO Ha MOXMBICTb
3BEPHYTUCSA 3 OCKAPKEHHSIM PiLLieHb [10 HE3aNEXHIIX | 6E3CTOPOHHIX CYAiB Y paMKax CrpaBeaIMBLX
cypoBumx npouepyp. Komicia 3acteperna Big py3ukiB CyTo GopManicTUYHOro CNPUNHATTA igel
npaBoBfagad, Wo 3BOAUTLCA BCbOr0-Ha-BCbOro 0 BUMOTH, Wo6 Ha 6yab-AKy Aito nocafoBuA
ny6niyHoi BNagu icHyBaB f03BiN y Npunmcax npasa. «3AiNCHEHHA BNaZn LLAAXOM KOPUC/IMBOIO
3acTocyBaHHA Npunucis npaea» (“Rule by Law”), un «3QiiCHEHHA BNagwW LUIAXOM KOPUCINBOIO
3aCTOCYBaHHsA 3aKoHY» (“Rule by the Law”), um HaBiTb «3BefieHHA MOHATTS “NPaBO” NKILLE A0 NUCAHUX
HopMm» (“Law by Rules”) — yce ue € npriknaiaMmu CNOTBOPEHOIO TAyMaueHHs NpaBoBiaaan’.

16. Komicia Takox Haronocusa Ha ToMy, LLIO OCOOWCTI IFOACHKI NMpaBa 3a3HaloTb YPaXKEHHs He nniLLe
3 OOKy OpraHiB iepkaBHOI BNagw, a i 3 60Ky ribpuaHNX (aep>kaBHO-MPYBATHYIX) | MPUBATHAX
Cy6'€eKTiB, AKi BUKOHYIOTb 3aBfjaHHs, LLO NoMNepeaHbOo HaNeXanu Jo AiNAHKM AisfIbHOCTi OpraHiB
JAeprkaBHOI Ban Uu 3 AKUX BUMJIMBAE YXBaIeHHA OQHOCTOPOHHIX pilleHb, WO MalTb HaCNigKM
LA BENMKOI KiNbKOCTI Ntofiel, a TakoxX i3 60Ky MiP>kHapOAHYIX | HaiHaLiOHanbHMX opraHi3auin.

17. MpaBoBnafAs Ma€ 3aCTOCOBYBATVCh Ha BCiX PiBHAX My6niuHoT BNaaw. MpuHLMNY npaBoBiaaas
mutatis mutandis Tak camo 3aCTOCOBYIOTbCA LOAO CTOCYHKIB Y pamKax MprBaTHOro npasa.
XapaKkTepurcTuKa, Wwo ii 3anponoHysas Tom biHrem (Tom Bingham), HalKpaLiyM YHOM OXOMJIOE

3. CDL-AD(2011)003rev.

4, [ue.: NMapnameHTcbka Acambnes Pagu €sponu. Mpono3suuis woao pesoniolii, nogaHa naHom fonoBatum Ta
iHWwyMmu: The principle of the rule of law. Doc. 10180, § 10. Y LboMy KOHTEKCTi AMB. TaKOX: KoneHrareHcbKuii AoKy-
meHT OBCE, naparpad 2: «[[lepkaBu-yyacHuLi] BBaXkatoTb, L0 NMpaBOBNajAA He O3HAYaE BCbOro-Ha-BCbOroO
bopmanbHy 3aKOHHICTb, IKa YMOXIVBIIOE MPABWIIbHICTD | TOTIYHICTb Y JOCATHEHHI 1 NPYMYCOBOMY 3abe3rneueHHi
[eMOKPaTUYHOro NOPAAKY, HATOMICTb BOHO O3HAYa€ CnpaBefnBICTb, WO 3aCHOBaHA Ha BM3HaHHI 1 NOBHOMY
NPUNHATTI HAMBULLOT LiHHOCTI NIOACHKOT 0COBMCTOCTI Ta rapaHTOBaHa iHCTUTYLiSMU, siKi 3a6e3neuyioTb KiCTAK
ANA 1T HAVNOBHILLOrO BUPaXeHHA».
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iCTOTHI enlemeHTV NpaBoBnaaas: <Y Aep»asi BCi BNafHi opraHu Ta BCi ocobu, 6e3BigHOCHO Ao
TOro, Ny6siYHi BOHM UM NPYBaTHI, MOBUHHI KOPUTUCA MPUNIOLHO YXBaneHM akTaM npasa i MaTu
MOXJIUBICTb OTPVMYBATN KOPUCTb Bifl HUX NP TOMY, LLIO aKTV NpaBa MatoTb HABMPATV YNHHOCTI
(B3arani) B MannbyTHbOMY Ta 3aCTOCOBYBATUCh Y CyAaX MPUIIIOLHOY .

18. BeHeuiicbka Komicia y cBoili fonosigi BUCHYBana, LWo, nonpu po30ixKHOCTI B Nornagax,
iCHY€ KOHCEHCYC OO CTPUXKHEBYX efleMeHTiB NoHATTsA the Rule of Law (NnpaBoBnanasn), a Takox
CTOCOBHO NOHATb Rechtsstaat Ta Etat de droit, a cami enemeHT € He nuile GOpManbHUMK, a il
TaKOXK CYOCTAaHTUBHUMU Un MaTepianbHUMu (materieller Rechstaatsbegriff). Takumy CTPYXHEBUMYA
enemeHTamu €: (1) 3aKOHHICTb — BKIOYHO 3 MPO30POHo, Nif3BITHOI Ta AEMOKPATUYHOIO MPoLielypoio
3anpoBaPKeHHs NPUNUCIB NpaBa; (2) opranYHa BM3HAYeHICTb; (3) 3abopoHa cBaBinbHOCTI; (4)
[OCTYN 1O NPaBOCYAAA B He3aneXKHKX | 6e3CTOPOHHIX CyAax — BKOYHO i3 CYAOBUM KOHTPOEM
LLLOAO aAMIHICTPATUBHMX aKTiB; (5) NOBaXKaHHA NIOACLKUX NPaB; i (6) HeANCKPUMIHALLiA Ta PiBHICTb
nepen 3akoOHOM.

19. BnacHe, Big 2011 poky [lonosizb Oyno cnpaMOBaHO Ha CMPUAHHA NMPaBUIbHOMY | NOCiZOBHOMY
PO3YMiHHIO Ta TIIYMayeHHIO MOHATTA «NPaBOBAaAAA», @ TOMY — HaUiJIeHO Ha MPOCYBaHHA
MPAKTUYHOIO 3aCTOCYBAHHSA MPUHLIMNIB NPABOBNaALsA; 40 Hel 6y/o oAaHO «Mipuio aJiA notped
OL|iHIOBaHHA CTaHy NpaBOBafAA B OKPeMUX KpaiHax» i3 nepenikomM BuLLe 3a3HaYeHNX LeCTm
€NeMeHTIB, KOXKHUI 3 AKMX Byo po3rany»eHo Ha KinbKa nig-enemeHTiB.

20. 2012 poKy Ha KoHdepeHLUii, Wwo i BeHeuincbka Komicia opraHisysana B JIOHLOHI 3a CNPpUAHHA
MiHicTepcTBa 3aKopAOHHNX cripas Benukoi bputaHii tay cnisnpadi 3 LieHTpom biHrema B nuTaHHAX
npasosnanaa (Bingham Centre for the Rule of Law), 6yno 3ano4yaTkoBaHO NPOEKT Ha NOAANbLUMIA
PO3BUTOK Mipuna Ak iIHHOBALLiMHUI | GYHKLiOHanbHWUIA Nixig B OLiHIOBaHHI CTaHy NpaBoBnagaa
y NeBHin fepasi.

21.2013 poky Paga €Bponerncbkoro Coto3y noyana 3anpoBagXyBatu HoBui [ianor wopo
npasoBnaaas (Rule of Law Dialogue) 3 iep>aBamu-uneHamu, Lo MaB 61 31iiCHIOBATACD LLOPIYHO.
Papa Haronocrna, Wo «noBaXaHHA NpaBOBMagaa € NepeayMoBOI0 3aXUCTY 3aCaHMUKX NPaBy,
Ta 3aKkNMKana [EBponencbKy] Komicito «nprwBmnawmnTy 3'acyBaHHA — CYrofloCHO [YCTaHOBUYMM]
[JooroBopam, — y YoMy nosnAralTb iMOBIpHi NOTPeby B KONEKTUBHOMY 1 CUCTEMHOMY Crocobi
pO3B’A3aHHA LUX NpobneM Ta AKOo Mae By T Mofenb ix po3s’Aa3aHHA»S. 2014 poky EBponeicbKa
Kowmicia cxBanuna mexaHiam 3aCTOCyBaHHA CUCTEMHOrO Migxody B NMUTaHHAX MpaBoBnagaA B
OepraBax-uneHax €sponencbkoro Cotosy (EU). Taka «<HoBa PamkoBa nporpama €BponencbKoro
Coto3y 3i 3miLiHeHHs NpaBoBaaas» (“new EU Framework to strengthen the Rule of Law”) BcTaHOBIIOE
iHCTPYMEHT paHHbOIO NMOMepPeKEHHS, B OCHOBI AKOIO IeXKaTb «CUMMTOMM, OTPUMAHI 3 HAABHUX
IKepen i BU3HaHVX iHCTUTYLIR, BKIOYHO 3 Pagoto €Bponuy; «3a4na OTPUMaHHA eKCnepTHOT AYMKU
3 KOHKPETHOTO MUTaHHA, AKe CTOCYETbCA NMPaBOBNafAA B lepKaBax-usieHax, (EBponencbKa)
Kowmicisa ... Byge, Ak npaBuno 1y BignoBigHNX BUNajKax, 3sepTatncb Ao Pagu €sponu ta/un i
BeHeuircbkoi Komicii»’.

22. Ha piBHi OpraHizauii O6'egHaHux Hauii, nicna onpuniogHeHHA 2011 poky «[okaxuunkis

5. Tom Bingham, The Rule of Law (2010).

6. Council conclusions on fundamental rights and rule of law and on the Commission 2012 Report on Application of
the Charter of Fundamental Rights of the European Union, Justice and Home Affairs Council Meeting, Luxemburg,
6-7 June 2013, part C, available at: http://www.consilium.europa.eu/eudocs/cms_data/docs/pressdata/en/
jha/137404.pdf.

7. Communication from the European Commission to the European Parliament and the Council, A new EU Framework
to strengthen the Rule of Law’, COM(2014) 158 final/2, http://www.ec.europa.eu/justice/effective-justice/files/
com_ 2014 158 en.pdf.
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npasosnaaan» (“Rule of Law Indicators”)?, TeHepanbHa Acambness OOH yxBanuna 2012 poky
Jeknapauito 3ycTpivi Ha BUCOKOMY piBHi eHepanbHoi Acambnei wopo npaBoBnaga Ha
HaLlioHanbHOMY 11 Mi>kHapOAHOMY PiBHSX, fie 6yNo BM3HAHO, WO «MPaBOBIaAAA € 3aCTOCOBHUM
PIBHO3HAYHO — AIK 0 BCiX Aep»aB, TaK i 4O MiXXHapOAHNX OpraHi3auin.

23.Y BepecHi 2015 poky leHepanbHa Acambnes OOH ofHOCTaHO yxBanuna NopafoK AeHHW
CTanoro po3BUTKY, Lo MiCTUTb 17 wineli ctanoro po3suTky (17 Sustainable Development Goals) Ta
169 3aBfaHb, siKi Ma€ 6y T BUKOHaHO Ao 2030 poky. Llini ctanoro po3suTtky (SDGS) BUNMCAHO AK iX
KOHKPETN30BaHWI nepenik, CNpAMOBaHWI Ha fOCATHEHHSA NPABAVBYIX NEPETBOPEHD Ta 3AiNCHEHHSA
iCTOTHMX BMMBIB 3a4/1A peani3aLii nopaaKy AeHHOro, BifNoBigHO A0 AKOro «[CBIT], e AeMoKpaTis,
pobponopsagHe BpALyBaHHA 1 NPaBOBaAAA, @ TakoXK CMPUATIMBI YMOBU Ha HaLiioHanbHOMY
1 Mi>KHapOLHOMY PIiBHAX € Aiy>Ke BaXKNMBUMUW AJ1A CTaNIoro po3BuUTKY...». Llinb 16 30608'A3ye
Lep>KaBu «CNPUATA — 331151 CTAJTIONO PO3BUTKY — CTAHOBJIEHHIO CYCMiNIbCTB, LLO € MUPOSIOHUMY
Ta BKJIIOYAIOTb YCiX IXHiX UneHiB, 3a6e3neymTi BCiM YieHam CycninbCcTea JOCTYN JO NPaBOCYAAs,
a TaKoXX CTBOPUTY Ji€Bi, NiA3BITHI 11 BIAKPUTI IHCTUTYTW Ha BCiX PiBHAX». [locArHeHHs Llini 16 6yne
OLiHEeHO Ha OCHOBI BUKOHAHHA HU3KM 3aBAaHb, OKPEMI 3 AKX € CKIaZOBUMIM NPaBoBaaaa, AK-To:
YCTaHOBNEHHA Ai€BVIX MiA3BITHUX i IPO30PUX IHCTUTYTIB (3aBAaHHA 16.6), @ TAKOX FHYUKUX, BIAKPUTUX
i penpe3seHTaTMBHMX MeXaHi3MiB yXBaJleHHA pillleHb Ha BCiX PiBHAX (3aBAaHHA 16.7). [poTe Akpas
3aBfaHHA 16.3 € TUM, WO HAAAE YHiKaNbHY MOXKUBICTb OXKMBUTU BiHOCUHWN MiXK rpOMagaHamMm
1 fepaBoto, 60 NMOKMAZAE Ha JepPKaBy 0OOB'A30K «CNPUATY YTBEPAKEHHIO NPaBOBNAAAs Ha
HaLioHanbHOMY 11 MiXXHapPOAHOMY PIBHAX Ta 3a6e3neynT BCiM PiBHWI JOCTYN [0 NPaBOCyaas».
MponoHoBaHW fOKYMeHT — Mipusio — mir 61 6y T Ay»e BaXKNIMBMM iHCTPYMEHTOM, LLIO JOMOMarae
BVIMIPIOBATV AKICHI MOKa3HWKW NpaBOBNaaAa B KOHTeKCTi Llinen ctanoro po3suTtky.

24.Tlpr3HayeHHA UbOro mMipuna nonarae B TiM, abu Ha OCHOBI ycix LUmMx GpakTiB i AOCATHEHb
BUTBOPUTY 11 3aMPOBafNTW iIHCTPYMEHT OLjiHIOBaHHA MPaBOBaAAA B KOHKPETHIN KpaiHi 3 ornagy
Ha il KOHCTUTYLIHY Ta IOPUANYHY CTPYKTYPW, YHHE 3aKOHOAABCTBO 1 HAABHY CY0BY MPAKTUKY.
Linb mipuna — ymoxnumsuti 06'eKTBHE, peTesibHe, MPO30pe I PiBHO3HAUHE OL{iHIOBaHHS.

25. Mipvno ronoBHMM YMHOM CMPAMOBAHO Ha OLLiHIOBaHHSA IOPUANYHMX FapaHTil. YTiM, HanexHe
3aCTOCYBaHHA HOPMATVBHYX MPUMNICIB € KPUTUYHO BaXKNBM NPOABOM MPaBOBaAAA, y 3B'A3KY 3
UMM NOTO TaKOX CJ1if 6paTy o yBaru. OCb YoMy MipVNIO BKJTHOUAE TaKOXK MEBHI 101aTKOBI €Ta/IOHHI
TeCTu, L0 MAIOTb CTOCYHOK |0 MPaBO3aCTOCOBHOI MPAKTUKW. Lli eTanoHHi TeCTn He € BUYepnHUMN.

26. OuiHIOBaHHA Ha BiAMNOBIAHICTb NapameTpam noTpebye mxepen Bepudikauii (CTaHZapTiB).
LLlogo topranyHnx napameTpis — Lie YNHHI HOPMATKBHI MPUNNCKY, @ TaKOX, NPUMIPOM, Y €Bponi
- IX 1oprAanYHa OLiHKa, 34iNcHeHa €Bponencbkum Cygom i3 nogcbKkux npas, BeHeuincbkoto
Kowmici€eto, MOHITOpHroBmumMmu opraHamu Pagu €Bponu, a TakoX iHWI iIHCTUTYUiNHI CTaHOapTW.
LLlogo napameTpiB y AinAHLI NPaBO3aCcTOCOBHOI NPAKTUKM — MatloTb 3aCTOCOBYBATUCh YNCTIEHHI
CTaHOAPTW, BKMIOYHO 3 TaKUMUW IHCTUTYLIMHMM, LO iX HanpauBanu €sponenicbka Komicia 3
pieocTi npaBocyaas (CEPEJ) n AreHuia €sponernicbkoro Coto3y i3 3acagHunumnx npas (FRA).

27. Mipuno 3agyMaHo fiK iHCTPYMEHT 1A Pi3HOMaHITHMX Cy6’€KTIB, O BMPILLaTb 34iACHIOBaTY
TaKe OLjiHIOBaHHs. Lle MoxyTb OyTv: napnameHTV Ta iHLUi opraHy Aep»<aBHOT Bajy — Konv nepeg
HYMM NOCTalOTb MUTaHHA NOTPEOH | 3MICTY 3aKOHOAABYMX PePpOPM; FPOMaAsHCbKE CYCMiNbCTBO i
Mi>KHapOAHi OpraHi3aLiii, BKIOYHO 3 perioHanbHumu, 30kpema Paga €sponi Ta €sponencbkun Cotos.
lNpw ouiHIOBaHHI Cnif 3Ba)<aTi Ha BECb KOHTEKCT NUTaHHA Ta YHUKaTK OyAb-AKOro MexaHiuyHoro
3aCTOCYBaHHA KOHKPETHUX CKNagoBUX Mipuna.

8. Llen gokymeHT onpuniogHunu cninbHo [lenaptameHT OOH i3 mupoTtBopunx onepauint (DPKO) Ta YnpaBniHHA
BepxoBHoro komicapa OOH i3 ntogcbkux npas (OHCHR).
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28. He B KomneTeHLUii BeHeUilcbkoi Komicii 3airicHI0BaTK 3a BNACHOHO iHiLiaTMBOIO OLiHIOBAHHA
npaBoBiagaa y NeBHin KpaiHi. Npote maeTbca Ha yBas3i, Wwo konm Komicia — 3a BignosigHUm
3annUTOM — Ma€ Cnpaey 3 NMTaHHAMM NPaBOBaAAA B paMKax MiAroTOBKM BUCHOBKY LLOAO MNeBHOT
KpaiHu, TO B MeXXax CBOEI KOMMNeTeHLii BoHa OyayBaT/Me CBIill aHani3 Ha OCHOBI MapaMeTpiB, Lo
X micTutb Mipusio.

29. MpaBoBnagAas € 3niNCHEHHVM Y CNOCi6 MOCTYNaNbHOMO AOCATHEHHA MNOC/IAOBHYIX PiBHIB: LLIO
HIVPKYMIA piBEHb NPABOBAAAA — To binbLua noTpeba B HboMy. [TOBHE JOCATHEHHS MPaBOBNaAAs BCe
LLie NMMLIAETbCA NOTOYHMM 3aBAAHHAM HaBiTb Y KpaiHax TBepA0 BKOPIHEHOT geMoKparTil. Ha ubomy
THi Ma€ 6yTV 3pO3yMinnM, WO He OGOB'A3KOBO MaE By Ty AOTPUMaHO CYKYMHO BCiX MapameTpis
Mipuna, abu ocTaTouHa OLjiHKa Ha BignoBigHICTb NpaBoBnaaato Oyna no3ntnesHo. OLiHIOBaHHA
noTpebyBaTme, Wo6Y Gyno B3ATO A0 yBaru Te, AKMX 3 NapameTpis He Oyno JOTPUMAHO, AKOLO
MipOI0, B AKOMY MOEAHAHHI TOLWO. | Lie NTaHHA Ma€ NMLIATUCH NPeAMETOM NOCTINHOIO KOHTPOJIIO.

30. Mipnno € Hi BUYepnHMM, Hi OCTaTOYHUM: NOrO MeTa — OXOMUTU CTPUPKHEBI eNeMeHTu
npaeoBnagad. 3 4yacoM MiprIIo MOXKe 3a3HaTy 3MiH Ta PO3BUTKY, aby OXOMNUTY iHLUi acneKTn un
HabyTn noganbLuoi geTanisavii. MoXyTb BUHVMKHYTU HOBI MTAHHS, O 0OYMOB/IOBATAMYTb 1OFO
nepernag. Tomy BeHeuiicbka Komicia perynapHo 3aiicHioBaTUme oHoBrieHHA Mipuna.

31. MNpaBoBnaaaA 1 NoaCbKi NpaBa — B3aEMOMNOB'A3aHi, MPO L0 NTUMETbCA B HACTYMHOMY PO34ini.
He 3a6e3neuytoum JOCTyny A0 NIOACHKIX MPaB, MPaBOBAAAAA MUWATAMETbCA BCbOrO-HA-BCbOIO
NMOPOXKHBOI HOPMOI0, MO36aBNEHOIO 3MICTY. | HABMAKM — 3aXMCT | MPOCYBaHHSA JIIOACbKUX NPaB
DOCAXKHI NULLe 3aBAAKM NOBA3i 4O NPaBOBAAAAA: MiLIHWI PeXKMM NPaBOBagAA € NepLIOPAAHNM
OnA 3axXmCTy noacbkux npas. OKpim Toro, NpaBoBnagaa n Aefki 3 NoacbKnx Npas (AK-TO: Ha
crnpaBefnvBe CyfoYMHCTBO abo cBoOoAa BUPaXKaHHS) YaCTKOBO NepeKprBaoTb O4HE OJHOro’.
Brxomaum 3 TOro, Wo npaBoBagas Moxe OyTy MOBHICTIO 30iNCHEHHE B YMOBaX 3aXMLLEHOCTi
NIOACHKUX MPaB, MipUIIO CreLlianbHO CTOCYBAaTUMETbCA NMUTAHHA NIIOACHKMX NPaB NLLE TOAI, KOnNn
X MOB's13aHO 3 KOHKPETHUMY NMposiBamMy NpaBoBnagas'®.

32.TMo3asaKk BeHeuincbka Komicia € opraHom Pagu €sponu, Mipnno 3ocepekye yBary Ha
IOPVAMYHOMY CTaHi B €BpONI, AK Lie BUNAIMBAE 30KpeMa 3 npakTnkm €sponerncbkoro Cyay 3
NIOACHKIX NPaB, a TakoX i3 ocobnmeoi komneTeHuii Cyay CnpasegnmocTi EBponeiicbkoro Cotosy.
BTim, npaBoBnaaaa € yHiBepcanbHUM MNPUHLUMOM, | Lie AOKYMEHT, e AOPEYHO, MOCUNAETLCA
TaKOX Ha Te, Lo Bii6YBa€ETbCA Ha rMo6anbHOMY PiBHi, PIBHO AK i B iHLLMX perioHax cBiTy (30Kpema
e cTocyeTbca po3giny lll, ie HaBefeHO MiXXHAPOAHI CTaHZAPTW).

B.MpaBoBnagasa B ymoBax, Lo MOMY CpNAIOTb

33.MpaBoBnagasa Nos’A3aHe He nuLwe 3 NIOACbKMMM NpaBamu, a 11 i3 feMoKpaTieto, To6TO 3
TPeTbOoI 3acagHNYoI0 LiHHICTIO Pagu €Bponu. [leMoKpaTia CTOCYeTbCA 3ayyYeHOCTi ntogen fo
npouecy yxBaJIeHHs pilleHb y CycnifibCTBi; 3a NIOACbKUMUN MPaBaMm CTOITb NParHeHHA 3axXnCcTUT
NoAeN Bif CBABINIbHUX | HAAMIPHYIX BTPYYaHb Y ixHi CBO60AM Ta y6e3neuyBaTu NIOACLKY FigHICTb;
npaBoBnaaa cPoKycoBaHO Ha 0OMeXyBaHHI MybniuHOT Bnaamn Ta HesaneXXHoMy KOHTponi i
3gincHeHHA. [TpaBoOBNafAA NPOCyBaE AeMOKPATIt0, 3aNpPOoBaIXKYUM MiA3BITHICTb TUX, KOO HadineHo

9. [us.:FRA (2014).An EUinternal strategic framework for fundamental rights: joining fundamental rights: joining forces
to achieve better result. - Luxemburg: Publication Office of the European Union (Publication Office).

10. 3 yboro nNuTaHHA AMB., 30KpeMa, [lonoBsiab BeHewicbkoi Komicii Ha Temy npaBosnaaaa: CDL-AD(2011)003reyv,
§ 59-61. Y [lonoBigi Takox HaronowweHo (§ 40), Wo «Hapasi € MOXINBUM KOHCEHCYC CTOCOBHO 060OB'A3KOBYX
enemeHTIB NOHATTA «npaBoBnagas» (Rule of Law), a TakoX TakKMX CaMUX efIeMEHTIB NOHATTSA «Rechtsstaat», Aki €
He nuLe GopManbHUMU, d MAKOX CY6CMAHMUBHUMU YU MamepianeHUMu» (KypcuB OAAHO).
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ny6niyHo BNafoto, Ta OXOPOHAIOUM NOACHKI MpaBa, 3aBAAKN YOMY MEHLLICTb Ma€ 3axM1CT Bif
CBABINIbHUX Ai1 NpaBnAYoi OinbLIOCTi.

34. MNpaBoBnagas CTano «igeanom i nparHeHHAM CBITOBOrO MacLTaby»'" i3 3arafbHUM CTPUPKHEM,
NepeKOHNMBICTb AKOrO B3HaHO MNOBCIOAHO. BTiM, Lie He 03HauaEg, Lo NOro BNpoBag»KeHHA Ma€ Oy Tu
OHAKOBMM 6e3BiAHOCHO O KOHKPETHOIO LPUANYHOTO, ICTOPUYHOTO, MOMITUYHOIO, COLianibHOro
uu reorpadivyHOro KOHTeKCTY. Togi K FOMIOBHI CKNafoBi abo X «iHrpefieHTV»'? NpaBoBnaaaa €
CTanumMm, ocobNMBIN CNOCI6, Y AKNIA BOHU € 30iINCHEHHNMMU, MOXYTb Pi3HUTKCH Bif KpaiHy fO KpaiHu
3a/1eXKHO Bif MiCLIEBUX YMOB, 30KpeMa Bif KOHCTUTYLIIMHOIO Nagy 1 Tpaguuin BignosigHOI KpaiHu.
Ton camnin KOHTEKCT MOXKe TaKOX B13HaYaTy BiGHOCHY Bary KOXHOI 3i CKNaJoBMX NPaBoBnaaAas.

35. IcTopryHO NpaBoBRaaaA chopPMyBasioCh AK iHCTPYMEHTApPI 0OMEXeHHs Aep»kaBHOI (YpsLoBOi)
Bnagw. JlioacbKi NpaBa po3rnaganncb AK Npasa CynpoTu iX y3ypnadii BoNoginbuamm L€l Bnagn
(«HeraTMBHi NpaBay). 3 YacoM PO3yMiHHA NOACLKUX MPaB 3a3Hasno 3MiH AK Y 6araTbox iepaBax,
TaK i B EBPOMENCbKOMY Ta Mi>KHapoAHOMY npaBi. [lonpu HaaBHICTb NEBHMX BiAMIHHOCTEN y
LPiGHMLAX, yCe K TaKu iCHY€E TeHAEHLiA [0 PO3LUMPEHHA 06CAry rPOMAAAHCBKIX i MOMITUYHNX
MpaB, rOIOBHUM YMHOM LUJISIXOM B/3HAHHA MO3UTMBHMX OOOB'A3KIB iepKaBu 3abe3nevyBatu
LIiE€BVI IOPVAVYHWI 3aXMCT NIOACHKMX MPaB Bif 3a3ixaHb i3 60Ky Cy6'eKTiB MPUBATHOMO CEKTOPY.
BignoBigHMMM NOHATTAMM B LIbOMY aCMEeKTi BUCTYNaKOTb TaKi: «NMO3UTMBHI 0O0B'A3KM 3axXmLLaTh»
(Big aHrn.”positive obligations to protect”), «<ropn3oHTanbHa fist 3acagHU4YMX npae» (Big aHrn.”hor-
izontal effects of fundamental rights", Lo € TOTOXXHUM 3a HiMeLbKOI KoHuenuieto “Drittwirkung
der Grundrechte").

36. €Bponencbkuin Cyn i3 NoACbKMxX Npas 0diLiiHO BM3HAB HAABHICTb NMO3UTUBHKX 0O0B'A3KIB
[LepaBu] y KiNbKOX AinsAHKax, 4O NPUKNagy — CTOCOBHO cTaTTi 8 EKJIM™. Y KinbKox pilleHHAX
CyZ BnpaLiloBaB NO3ULLit0 CTOCOBHO XapaKTEPHUX MO3UTUBHUX OO0B'A3KIB AepKaBy, MOEHABLUN
ctatTio 8 EKJIM i3 NnpaBoBnagaam'™. HasiTb Monpu Te, WO NO3UTUBHI 0O0B'SI3KM 3aXMLLATU HE MO
Oy TV BUBEAEHI EAMHO i3 NPaBOBMaAAA Y 3a3HaueHuX BuLLe cnpasax Cyay, NpyHUMN NpaBoBiagas
CTBOPIOE AOAATKOBI 000B'A3KM fiepkaBm — 3abe3neuyBaTy, Wob 0cobu, Ha AKMX NOLLNPIETLCA Ti
IOPUCAMKLIA, Manu fOCTYN [0 AiEBUX OPUANYHUX 3ac00iB, abX MOCKANTY 3aXUCT CBOIX IIOACHKIX
rnpa., 30Kpema 3a CUTYyaLlil, Ko TaKi npasa 3a3HatoTb NOpYLIEeHHs 3 60Ky Cy6'eKTiB MPpUBaTHOrO
cekTOpy. B Taknii cnocib npaBoBnagas CTBOPIOE eTANIOHHNI TECT WO AKOCTI MPUMNMCIB Npasa
CTOCOBHO 3aXMCTY JIIOACbKIMX MPaB: HOPMATUBHI NPUMCK B Ui AiNAHLI — Ta 11 N03a Heto'® — MatoTb
6y, inter alia, 3po3yminumu i nepeaGayHMM Ta HeAUCKPUMIHALIMHUMW, a X MalOTb 3aCTOCOBYBATM
He3anexHi Cyau, Kepyuncb PiBHOCUAbHUMN NPOLIECOBMMM FapaHTIAMMU, LLO 3aCTOCOBYIOTbCA B
KOHONIKTHUX CUTYaLiAX, CNPUYMHEHVIX MOPYLLUEHHAM NIOACHKUX NPaB OpraHamu nyoniyHoi Bnagu.

37.0pHMM i3 KOHTEKCTYanbHUX enemMeHTiB LWOAO NpaBoBiagaa BUCTYNaE pUANYHa cnctema
3aranom. [xkepena npasa i3 3aKpinaeHnMn B HUX HOPMATUBHUMM NPUNNCAMK, 3aBAAKN YOMY
[apOBaHO PUANYHY BM3HAYEHICTb, HE € OAHAKOBVMU B YCiX KpalHaX: OfHi Aep»KaBW, 3a PiaKiCHNMMN
BUMHATKaMW, NepeBaXkHO € NOC/IIAOBHUKAaMM CTaTyTHOrO Npaga, ToAi AK iHWi € NPUXUAbHUMW A0
CMCTemMM CyAaETBOPEHOrO 3arafnbHOro npasa.

11.  Rule of Law. A Guide for Politicians. HIIL, Lund/The Hague, 2012, p.6.

12.  Jonosiab BeHeuincbkoi Komicii Ha Temy npaBoenagaa: CDL-AD(2011)003rey, § 37.

13.  Aus,, Hanp.: ECtHR, Centro Europe 7 and di Stefano v. Italy, 38433/09, 7 June 2012, §§ 134, 156; cnpasa Barbulescu
v. Romania, 61496/08, 12 January 2016, § 52ff.

14. [ms.:ECtHR, Sylvesterv. Austria, 36812/97 and 40104/98, 24 April 2003, § 63; P.P.v. Poland, 8677/03, 8 January 2008,
§388.

15. TMo3ask rapaHTii npaBoBnagas (Rule of Law guarantees) 3aCTOCOBYIOTbCSA He NILLE LOAO NPUMICIB MpaBa B AinsAHLi
TIIOACHKUX MPaB, a 0 BCiX DPUANYHUX MPUMKCIB 3aranom.

I. Betyn » CropiHka 13



€BponeiicbKa Komicis «3a aemMmoKparTito yepes npaBo»

38. [leprkaBy MOXYTb TaKOX 3aCTOCOBYBaTM BifMiHHi 3aco6U 11 npoueaypu — NPUMIPOM, Ti, LLO
CTOCYIOTbCA MPUHLMMNY CNPaBeAINBOro CyA0BOro Po3riaay — B KpUMiHanbHOMY npoLeci (3MaranbHy
CMCTeMY UM BiAMIHHY Bifl HeT iHKBI3WUINHY; cUCTeMy i3 NPUCAXHUMW UM BiAMiHHE BiJ LbOro
BUPILLEHHA KPUMIHANIbHUX CrpaB nuLle cyaaamm). MatepianbHi 3acobu, fiKi € iIHCTpYMeHTanbHUMA
B 3a6e3neyeHHi CrpaBef/IMBOro CyA0BOro PO3rfisAay, Tak CamMo MOXyYTb OyTu Pi3HMMU 3a GOPMOIO.

39. Po3nogin NOBHOBaKeHb NOMIK Pi3HNMU AePXKaBHYIMM iHCTUTYLIAMM TaKOX MOXe BNNBATU Ha
KOHTEKCT, B AKOMY M€ PO3rsafaTrCh Lie Mipuo. Takuid po3nogin mae 6yTv fobpe BigperyiboBaHUM
Kpi3b yClo CUCTEMY CTPUMYBaHb i NPOTKBAr. 34iNCHEHHA 3aKOHOAABYO0I Ta BUKOHABYOI BNaau Mae
6y TV NpeaMEeTOM NepPEBIPKM Ha NOro KOHCTUTYLINHICTb | 3aKOHHICTb Y pamKax Takoro po3noginy,
Lo i 3abe3neuye He3anexHa 1 6e3CTopoHH:A cyaoBa Bnaga. begoraHHe dyHKLiOHyBaHHSA Cyf0BOI
BMaau, Ymni pilleHHs BYKOHaAHO B Ai€BWI CMOCiO, € HaNBaX/MBILLUM YNHHNKOM OOCTOIOBAHHA i
NOCWIIeHHA NpaBoBaaA.

40. Ha mixkHapogHoMy piBHi BMMOrU Ta MiATeKCT NpaBoBnafAA BifobpakaloTb 0cobnmBoCTi
Mi>KHapOAHOT PUANYHOT cUcTEMU. 3a 6araTbma 03HaKaMu Lisi CUCTEMa € MEHLL PO3BUHEHOIO, HixK
HaLioOHaNbHi KOHCTUTYLiHA Ta PUANYHA CUCTEMU. 33 BUHATKOM OCOONMBIX PEriOHaNbHIX CUCTEM,
nopibHo Ao Tiel, wo y €sponeiicbkomMy Coto3i, MiXXHapOAHI CUCTEMU He MatoTb MOCTIHO AiloYoro
3aKoHOfaBLA, a B 6iNbLUOCTi BUNaAKIB — i CyAiBHMLUTBA 3 1Oro 060B’A3KOBOI CUU IOPUCAVKLIELD,
TOAi AK [EMOKPATNYHI XapaKTePUCTUKIM MPOLIECY YXBaNeHHs pilleHb BCe Le HaATo Cadki.

41. HagHauioHanbHa npupoaa €sponercbkoro Cot3y CroHyKasna Noro BUNpaLoBaTyi KOHLenL;io
Rule of Law (npaBoBnafas) Ak 3aranbHMiA NPUHLUMIN NpaBa, 3aCTOCOBHWI A0 1i BIACHOT opuANYHOI
cuctemu. Ak BunauBae 3 npaktnkn Cyay CnpaseanmeocTi €sponericbkoro Coto3y, npaBoBnaaan
oxonoe: (iepapxiyHy) BMLLICTb NPUNUCIB NPaBa; iHCTUTYLINHI NpoTUBary; CyaoBUIA Harnag;
(NpouecoBi) 3acagHMui NpaBa, BKJIYHO 3 MPaBOM Ha CYZI0Bi 3aCO6V 3aXMCTY; a TaKOX NPUHLMNM
PiBHOCTI Ta CMiBBMMIPHOCTI (MponopLUiHOCTI).

42. KoHTeKCTyanbHi CKNafoBi NpaBoBiaaaa He 3Be4eHO NnLle A0 IPUANYHUX YNHHWIKIB. HasaBHICTb
(um Bpak) NONITMYHOI Ta MPABHMYOT KyNbTYpH, LLLO T MOAINAE CYCMiNbCTBO, @ TAKOX B3aEMO3B'A30K
Mi>K TaKOIO KyfbTYpOIO Ta MPaBoONOpPAAKOM JOMOMAraloTb BU3HAUNTK, AKOKO MIipOKO | Ha AKOMY
PiBHI KOHKPETHICTb Pi3HOMaHITHUX eNeMEeHTIB NpaBoBaaAA Ma€E OyTu UYiTKO Bifobpa)keHO B
nrucaHomy npasi. Tak, NPUMIPOM, HaLioHaNbHI TPaaULIi OO BPeryoBaHHA CNOpPIB Ta PO3B'A3aHHA
KOHONIKTIB BNIMBATUMYTb Ha KOHKPETHI rapaHTil cnpaBefiBoro CyfoBOro po3rnsagy B NeBHil
KpaiHi. BaxnBo, o6 y KOXHIl1 KpaiHi 3 60Ky JO6pe pO3BUHEHOT NMOMITUYHOT 1 MPABHNYOI KynbTypi
M NigTprmKa KOHKPETHNX MeXaHi3MiB i npoueayp NpaBoBnagaa, AKi Ha NOCTIVHIN OCHOBI Crig
nepeBipATU, MPUCTOCOBYBATU | B4OCKOHAsoBaTH.

43.[paBoBnagasa MoOXe NPoLBITaTV NULLE B KPaiHi, XNTeNi AKOI MaloTb NOYYTTA KONMEKTUBHOT
BiZNOBIAANbHOCTI 3@ MOro BNPOBAZKEHHS, POOIAUM NOTO HEBIJOKPEMHOIO YaCTVHO BIACHOI
NPaBHUYOI, NOAITUYHOI Ta COLiaIbHOI KyNbTypMU.
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Il. ETanoHHi Tectn

A. 3aKOHHicTb'®

1. lepapxiuHa BMLLICTb NPUNUCIB aKTiB NpaBa

Yn BU3HaHO iepapXxiuHy BULLiCTb NPUNUCIB aKTiB npaBa?

16.

17.

i. Yu € HaaBHO NucaHa KoHcTuTyuia?
ii. Yv 3abe3neyeHo BigMNOBIAHICTb 3aKOHOAABCTBa KOHCTUTYLIT?

iii. YnyxBaneHHs 3aKOHOLABCTBA BifOyBaEeTbCsA 6€3 3aTPVMKM, AKLLO LibOro BUMarae
KoHcTuTyuia?

iv. Yu gii BUKOHaBYOi BNagy BignoBigaoTb KOHCTUTYLI Ta iHLWMM npunncam npasa'’?

V. YuyxBaneHHs nif3akoHHUX aKTiB BijOYyBa€ETbCA 6€3 3aTPUMKM, AKLLO TOro BUMarae
3aKOHOABCTBO?

Vi. Y € HaaBHMM Ji€EBUN CYyAOBUI HArnAg 3a BiANOBIAHICTIO aKTiB i pilleHb BUKOHaBYOI
Bflagu Npunucam aKkTiB npasa?’

Vii. Y1 3aCTOCOBYETLCA LWOAO AKTIB i PillieHb, L0 IX YXBaNOOTb He3anexHi areHuii Ta

CYO'EKTV NPUBATHOFO CEKTOPY, AKI BUKOHYIOTb My6niuHi GyHKLii?

Viii.YYn rapaHTOBaHO Ji€BUN LOPUANYHUI 3aXWCT iHAMBIAYaNbHUX NIOACBKUX MPaB Bif
X MOPYLUEHH:A CYy6'EKTaMM NPYBATHOFO CEKTOPY?

MpuYHLMN 3aKOHHOCTI AK CKNaJoBy NpaBoBnaaan YiTko Bu3Has €sponericbkun Cya CnpaseanusocTi. Aus.: ECJ,
C-496/99, Commission v. CAS Succhi di Frutta, 29 April 2004, § 63.

Lle BUNnuBae 3 npuHUMny noAiny Bnagau, AKN TakoX BCTAHOB/IOE 0OMEXXeHHs Ha UCKpeLlilo BUKOHABYOI Bllagw.
MNigTBepaxeHHA 3a fxxepenom: CM(2008)170, The Council of Europe and the Rule of Law, § 46.
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44, [lii pepxaBn MaloTb BiAMOBIAATM NpUNMCcam akTiB Npaga i OyTn HUMK fo3BoeHi. [No3ask
noTpeba B CyaOBOMY Harnafi 3a aktamu i pilleHHAMM BUKOHABYOI BNajy Ta iHLWMX OpraHiB, Lo
BUKOHYIOTb Ny6:iuHi GyHKLT, € 3aranbHOBM3HAHOIO, HaLliOHaNbHa NPaKTVKa TOro, B AKMIA CNOCi6
3abe3neyyeTbcA BigNOBIAHICTb 3aKOHOAABCTBA KOHCTUTYLT, € JOBONI pi3HOMaHITHO. ToAi AK
CyZOBUI HArNAZ € QiEBUM 3aCOO0M AOCATHEHHS L€l METYW, MOXYTb TaKOX iCHYBaT/ iHLUi 3acobu,
LLIO FapaHTYIOTb HaNeXKHe BUKOHaHHA KOHCTUTYLIT Ha 3abe3neyeHHA NoBary 4o NPaBoBlaaas,
AK-TO NonepegHin (a priori) KOHTPOSb, WO AOro 34iNCHIOE CrneLianizoBaHNn KOMITET'S,

2. JoTpuMmaHHA NpunuciB akTiB npaBa'®

Yn opraHu ny6niuHoi Bnagm AitloTb Ha NiAcTaBi BCTaHOBNEHUX NPUNUCIB NpaBa
(standing law)??°

i. Yu BM3HaueHO Npunucamm npaBa NOBHOBaMeHHA OpraHis ny6niyHoi Bnagn??'

ii. Y € oKpecsieHHA NOBHOBaXeHb Ha PO3MEXYBaHHA IX MiXK Pi3HMMYK OpraHamm
BIaAVN YiTKUM?

iii. Y BcTaHOBNEHO NpuncaMu Npasa NpoLeaypw, Wo iX opraHy ny6niyHoi Bnagm
MaloTb JOTPUMYBaTMCA?

iv. Yn MOXyTb opraHu nybniyHoi Bnagu Jist 6e3 opruanyHoro nigrpyHTa?

V. Y1 BYKOHYIOTb OpraHu ny6niuyHoi BNagun cBoi No3nTHBHI 060B'A3KK, 3ab6e3neuyoun
peanizauito Ta Qi€BUI 3aXMCT NIOACbKMX NpaB?

vi. Y BCTaHOBNEHO NpunMcamm npaBa PiBHOCUIIbHI FapaHTii Ha BMAAA4KKW, KOn
3[iICHEHHA Ny6NiuHMX QYHKLi fJeneroBaHo cyb'eKkTam MPMBATHOIO CEKTOPY??

45, 3acagHunya BMMOra NpaBoBiaaas NosiAra€ B TOMy, LWO NOBHOBaXXeHHA opraHiB nyoniyHol
BNagu mae 6yTv BU3HauYeHO mMpunmMcamm npasa. [103asK 3aKOHHICTb BUCYHYTO LWOAO il
nocafoBLiB Ny6niyHOI BNam, BOHa Tak caMo B1Marae, o6 nocafioBLyi Manu J03BiN Ha YNHEHHSA
Oil Ta B HaCTYNMHOMY JifiNN B MeXax MOBHOBaXeHb, HafaHuX iM, i AK HacNifgoK — JOTPUMyBanmca
MpoLecoBuX i MaTepianbHUX NPUMWCIB NpaBa. PiBHOCKbHI FapaHTii Mae 6yTu BCTAHOBNEHO
MPUNMCaMM NPaBa LWopPasy, KONU 34iNCHEHHS MOBHOBaXeHb My6iuHVX OpraHiB BNaaun AeNeroBaHo
Cy6'eKTaM MPUBATHOIO CEKTOPY — OCOONMBO (ase He BUHATKOBO) KOS MAETHCA MPO MOBHOBAXXEHHS
MPVMYCOBOTrO XapakTtepy. [1o Toro », opraHu ny6aiyHoT BNaamn MatoTb B aKTUBHUI CNOCIO OXOPOHATK
3acafiHuui NpaBa 0coby Bif iX NOPYLLEHHS HWIMMMX NPUBATHUMU Cy6'ekTaMn.

18. BeHeuilicbka Komicia B npyHUMNI BUCTYNA€E Ha KOPUCTb MOBHOIO HarNAAy 3a KOHCTUTYLIHICTIO, BTiIM, BOCTaTHbO
HaneXXHoro BMKOHaHHA camoi KoHctutyuii. MigTBepaKeHHs 3a Axepenom: CDL-AD(2008)010. Opinion on the
Constitution of Finland, § 11ff. us., 3okpema, po3ain: KoHctutyuinHe cygounHcTao (I1.E.3).

19. CrocoBHo iepapxii Hopm amnB.: CDL-JU(2013)020, Memorandum - Conference on the European standards of the Rule
of Law and the scope of discretion of powers in the member States of the Council of Europe (Yerevan, Armenia,
3-5July 2013).

20. ToKNUKaHHA Ha NOHATTA “law” (@HIN.) AK «MPaBO» CTOCOBHO aKTiB i pillieHb, Lo 3a4inaloTb JIACHKI NpaBa, MOXHa
BMABUTU B HM3Li NPUNUCiB EBPONENCbKOT KOHBEHLT 3 NIOACbKMX NPaB, BKIKOYHO 3i cTaTTAMK 6(1), 7 Ta cTaTTAMK
8(2), 9(2), 10(2) i 11(2) wopo obmexeHb BIAHOCHO 3acafiHMumMXx cBo6of. [UB. 3-MOMIX 6araTboX iHLINX AXKepen:
ECtHR Amman v. Switzerland, 27798/95, 16 February 2000, § 47ff; Slivenko v. Latvia, 48321/99, 9 October 2003, §
100; X. v. Latvia, 27853/09, 26 November 2013, § 58; Kuri¢ and Others v. Slovenia, 26828/06, 12 March 2014, § 341.

21.  [IncKpeuifiHi NOBHOBaXXeHHs, 3BUYaNHO, AOMYCTUMI, afie MaloTb 6y Tv npeAMeToM KoHTponto. [ns. Hukue: [1.C.I.

22. MigTBepakeHHA Huxue: I1.A.8.

23. Lono HelloAaBHbOrO MOKAMKAHHA Ha MO3UTUBHI 060B'A3KM AepaBu 3abe3neyyBaTy 3acagHuyi npasa ocobu
cynpoTu cy6'eKTiB NprBaTHOrO cekTopa AuB.: ECtHR Bdrbulescu v. Romania, 61496/08, 12 January 2016, § 52ff
(cTocoBHoO cTatTi 8 EKJIN).
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46. MNoHATTA «NpaBo» (Bif aHM.“law”) OXOMIIIOE He NMLLIe KOHCTUTYLT, Mi>)kHapOAHe NpaBo, CTaTyTHE
NpaBo Ta Ni3aKoHHI akTW, a N TAaKOX — [ie LOPeYHO — CyAAECTBOPEHe NpaBo (judge-made law)*,
AK-TO HOPMWU 3arafbHOro NpPaBa, BCi 3 AKNX € 3060B'A3anbHOT Npupoawn. byab-akuin npunuc npasa
Ma€ OyTv MPUCTYMNHUM i nepeadayHum?,

3. 3B'A30K Mi>K NpaBoOM Mi>KHapOAHMM i NpaBOM HaLiOHafbHUM

Ym 3abe3neyye HalioHanbHa IOPUANYHA CUCTEMA HEYXUITbHE JofepXKaHHSA
[ep’KaBolo 3060B'A3aHb, B3ATMX HElO 3a MiP)KHAapOoAHUM NpaBom? 3oKpema:

i. Ym 3abe3neuye BoHa 3rifHICTb i3 NPaBOM LWOAO NOACHKUX MPaB, BKAOYHO 3
060B'A3KOBICTIO PilleHb MiXXHAaPOAHUX CyAiB?

ii. Y1 € HasBHMMU YiTKi NpaBuMna WoAo iMnnemMeHTauii Taknx 3060B'A3aHb Y
HaLjioHasIbHe npaBo??®

47. MpuHumn pacta sunt servanda (oroBopiB cif AOTPUMYBATUCA) € CIOCOOOM, Y AKMIA MiXKHapoaHe
NpaBo BUpaKa€ NPUHLMMN 3aKOHHOCTI. BiH He B13Hauae cnocoby, B AKMIN Mi>kHapOAHe 3BMYaEBe
npaBo YM MiXKHapoJHe AOroBipHe MPaBO MA€ OyTW peasli3oBaHO B pPamMKaxX BHYTPILLHbOrO
IOPUANYHOrO NOPAZKY, ane feprkaBa «He MOXe MOKIMKATMUCh Ha NPUMMCK CBOrO BHYTPILHbOIO
npaBa Ajisi BUMpPaBAaHHS HEBUKOHAHHSA HE JOroBOpPY»?’ UM HefoAep»KaHHS 3BMYAEBOIO
MiXXHapOAHOro npaea.

48. MprHUMN NpaBOBNaAAsA He HaB'A3yE BUOOPY Mi>K MOHICTUYHOIO Ta AYaniCTUYHOI CUCTEMAMU,
npoTe NPUHLMN pacta sunt servanda 3acToCOBY€eTbCA 6e3BiAHOCHO A0 HaLioOHaNbHOro Migxoady
B NMUTaHHI CMIiBBIAHOLWEHHA BHYTPILLHbOro Npaga i MiXXHapPOAHOro. Y BCAKOMY pasi LjinkoBuTa
peanizaLif Mi>kHapOAHOro NpaBa B HaLiOHANbHIN CUCTEMI € KPUTUYHO BAXKNNBOLD. KON MixkHapogHe
MPaBO € YaCTUHOIO HaLliOHaNbHOIO MPaBa, BOHO € 3000B'A3a/IbHUM Y 3HAUEHHI, 5K Lie OKpecsieHo
B nornepegHbomMy naparpadi CTOCOBHO i€epapxiuHOi BULLOCTI Npunucis npasa (I.A.2). Btim, ue He
03HauaE, Lo BOHO 3aBXAN MOBUHHO MaTl BEPXOBEHCTBO Haf KoHCTUTyLiEo abo 3BMYaiiHiM
3aKOHOAaBCTBOM.

24. TMpwunucm npaBa «BK/OYaloTb B cebe AK CTaTyTHe NpaBo, TaK i 3aranbHe npaso. [xxepeno: ECtHR Achour v. France,
67335/01, 29 March 2006, § 42; ninTBepakeHHs: Kononov v. Latvia [GC], 36376/04, 17 May 2010, § 185.)

25. ECtHR The Sunday Times v. the United Kingdom (No.1), 6538/74, 26 April 1979, § 46ff. CtrocoBHO yMOB NpUCTYMNHOCTI
1 nepef6ayHocTi AvB., Hanpuknag, ECtHR Kuri¢ and Others v. Slovenia, 26828/06, 26 June 2012, § 34ff; Amman v.
Switzerland, 27798/95, 16 February 2000, § 50; Slivenko v. Latvia, 48321/99,9 October 2003, § 100 Cya €Bponeicbkoro
Coto3y BBaxae, WO NPUHLUNY IOPUANYHOI BU3HAYEHOCTI N NeriTUMHMX O4YiKyBaHb 03HauyaloTb , WO «HACigKM
3aKoHopgascTBa CnifnbHOTU MatoTb By TN 3PO3YMINMMM Ta OUIKYBaHVMM ANA TUX, HA KOrO BOHO MOLUMPIOETbCA:
ECJ, 212 to 217/80, Amministrazione delle finanze dello Stato v. SRL Meridionale Industria Salumi and Others, 12
November 1981, § 10; a60 «1110 3aKOHOAABCTBO MA€ Oy TV 3PO3yMiNMM i YiTKMM, i LLLO NOrO 3aCTOCYBaHHA Ma€ by T
nepen6ayHUM fnA ycix 3aiHTepecoBaHux ctopi»: CJEU, C-585/13, Europdiisch-Iranische Handelsbank AG v. Council
ofthe European Union, 5 March 2015, § 93; nigTBepaeHHs 3a gxxepenom: ECJ, C325/91, France v. Commission, 16
June 1993, § 26. loknagHiwe npo ue avB.: |1.B (lopranyHa BU3HaYeHICTb).

26. MipTBepAXeHHA 3a Axepenamu: cTaTTa 26 (pacta sunt servanda) i ctaTTa 27 (BHYTpILIHE NPaBO i JOTPUMAHHA
[I0roBopiB) BiaeHCbKOI KOHBEHLiT PO NPaBo MixHapoaHux aoroeopis 1969 p.; CDL-STD(1993)006, The relationship
between international and domestic law, para 3.6 (treaties), 4.9 (international custom), 5.5 (decisions of international
organisations), 6.4 (international judgments and rulings); CDL-AD(2014)036, Report on the Implementation of
Human Rights Treaties in Domestic Law and the Role of Courts, § 50.

27. CratTa 27 BipeHCbKOi KOHBEHL,iT MpO NpaBo MiXkHapO4HUX AOTOBOPIB; AVB. TAKOX CTaTTHO 46 (NPUMNUCK BHYTPILL-
HbOrO NpPaBa WOAO KOMMeTeHLiT Ha YKaAaHHA [JOroBOpIB).
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4, HopmoTBOpUi NOBHOBaXeHHA BUKOHaBYOI Blnagu

Yu 3a6e3neueHo BEpXOBEHCTBO 3aKOHOAABYOI Bnagu?

i. 3aranbHi 1 abCTpaKTHI HOPMK MICTATLCA B aKTi MAPAIaMeHTY UM B Nig3akoHHOMY
aKTi, WO I'PYHTYETbCA Ha aKTi MapiiaMeHTy, OKPiM 06MeXeHUX BUNaAKIB, Lo iX
nepenb6ayeHo KoHcTuTyLi€0?

ii. Lo wue 3aBuHATKI? Y 0bMexeHo iX y yaci? Yv € BOHV MpegMETOM Nap/laMeHTCbKOrO
KOHTPOJIO Ta CyfoBOro Harnapy? YUu € HaABHMMU Ji€eBi 3acobu npoTuaii
3/T0BXMNBaHHI0?

iii. AKLIO 3aKOHOZ4ABYI MOBHOBAXEHHA AefleroBaHO BUKOHABUIN Blafi napiaMeHToMm,
TO UM BM3HAYEHO YiTKO 3aKOHOAABYMIM aKTOM METY, 3MiCT Ta 0OCAT feneroBaHnx
NMOBHOBaXKeHb??®

49. HeobMmeXXeHi NOBHOBAXXEHHA BUKOHaBYOI Bflaau € de jure abo de facto ronoBHO XxapaKTepHOI0
03HaKO abCOMOTUCTCbKUX i AUKTATOPCbKNX cucTeM. CyUYacHUIA KOHCTUTYLLIOHai3M NOCTaB Ha
NpoTMBary Taknm cuctemam i Tomy 3abe3neuye BepXOBEHCTBO OpraHy 3akoHOAaBYOI Bnagm®.

5. 3akoHopaBui npoueaypu

Yu € npouec 3anpoBaf»KeHHA NPMNNCIB NpaBa NPO30puUM, NiA3BITHUM,
AeMOKPaTUYHUM i TaK1M, Lo Nepepbayac yyacTb 3aiHTepecoBaHuX Cy6'eKTiB?

28.

29.

30.

31.

32.

i. Y1 €HasBHUMM YiTKi KOHCTUTYLIHI NPUNCK CTOCOBHO 3aKOHOAABYOI npoLenypu?*°
ii. Ym 3abe3neuyeHo BEPXOBEHCTBO NapsiaMeHTy OO0 BY3HAUYEHHA 3MICTY 3aKOHIB?

iii. Yn mae micue npuniogHe o6roBopeHHA MPOMOHOBAHOrO 3aKOHOLABCTBA
B Map/laMeHTi Ta UM € HaJlexHe Moro o6rpyHTyBaHHA (Hanpuknag, y Burnagi
NOACHIOBANIbHUX AOKYMEHTIB, L0 foAaloTbcs)?™!

iv. Yn Mae rpomaachbKiCTb AOCTYN A0 MPOEKTIB aKTiB 3aKOHOAABCTBA, MPUHANMHI
KON iX BHECEHO A0 napnameHTy? Yn € B rpoOMafCcbKOCTi peasibHa MOX/IMBICTb
MaTu BnnB?*

[ne. ctatTio 20 KoHcTuTyuii HimeuunHm; ctatTio 76 KoHcTuTywii ITanii; ctatmio 92 Konctutyuii Monbwi; ctatTio 290.1
[loroopy wono ¢yHKLUioHyBaHHA EBponercbkoro Coto3y, B AKil 3a3HaYeHo, WO «[BUPILIEHHSA] ICTOTHUX MUTaHb Y
6yab-AKil AiNAHLi 3acTepeXkeHOo 3a 3aKOHOAABUYVIM aKTOM i BiiMOBIHO He MOXe OyTV NpeaMeToM AeneroBaHnx
MOBHOBAXKEHb.

ECtHR Sunday Times, BuHOCKa 25 BuLLe.

LLlogo HeoamiHHOrO 3abe3neyeHHA NPO30OPOCTi Ta paLioHanizauii 3akoHoAaBUMX Npoueayp AWB. HaMp.:
CDL-AD(2012)026, § 79; nigTBepaXeHHs 3a mxepenom: CDL-AD(2002)012, Opinion on the draft revision of the
Romanian Constitution, § 38ff.

3rigHo 3 nosuuieto €ponencbkoro Cyay 3 NOACbKUX NpaB peTenbHa i BiANoBifHa NepeBipKa (MpoeKTiB) 3aKo-
HOLABCTBA, 3[iICHIOBaHa He nuLle a posteriori — Cy[0BOI0 BNaAoH, @ 1 TAKOXK a priori — 3akoHO4aBYMIM OpraHoM,
NoJierLye crnpasy 3anpoBafXeHHA 3aKOHHUX 0OMeXKeHb LLOAO rapaHToBaHMX KOHBEHLiE 3acagHNumnX npas:
ECtHR Animal Defenders International v. The United Kingdom, 48876/08, 22 April 2013, § 106ff.

Y nokymeHTi KomiTeTy 3 niofacekux npaB OOH “UN Human Rights Committee, General Comment No. 25(1996),
Article 25 (Participation in Public Affairs and the Right to Vote) - The Right to Participate in Public Affairs, Voting Rights
and the Right of Equal Access to Public Service” nfeTbca npo Te, WO «rpoMafAHN TakoX 6epyTb yuacTb Y BeeHHi
ny6niyHUX cnpas, 34iCHIOIYM BMIVB Y pamMmKax ny6siuHOro obroBopeHHs» (naparpad 8), pexxum goctyny:
http://www.refword.org/cgi-bin/texis/vtx/rwmain?page=search&docid=45388fc22&skip=08quer: eneral
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V. YUn 3[iNCHI0ETbCA — Ae e € LOPEYHUM — OLiHIOBaHHA HACiAKiB 3aKOHIB Lie A0 X
yXBaJleHHs (HanpuKnag, Woao MOACBKMX MPaB Un B0 KeTHUX HacigKie)?>

vi. Yn 6epe napnameHT yyacTb Y MpoLeci NPoeKTyBaHHs, yXBaneHHs, iHkoprnopauii
Ta BUKOHAHHA MiXXHapoAHMX OroBopis?

50. flk 6yno NOACHEHO Yy BCTYMHI YacTUHI, MpaBOB/aAAA NoB'A3aHe 3 JEMOKPATIEID B TOMY
PO3yMiHHi, L0 BOHO CTBOPIOE YMOBU [/1s1 BiAMOBIAAIbHOCTI Ta JonoMarae 3abe3neunTu JOCTyn
[10 NpaB, Y TaKmMi1 cnocib obmexytoun Bnagy GinbLocTi.

6. BUHATKM 3a HaA3BNYaAMHNX CTaHIB

i. Y€ HaABHMMYM OCOONMBI NPUNKCU HALLIOHAIbHOTO NPAaBa, L0 3aCTOCOBYOTLCA 1O
Haf13BMYaHYIX CTaHiB (BiiHa ab0 iHLIA HaZi3BMYaHA CUTYaLlis, O 3arpPOXKYE KUTTIO
HauiT)? Yn € 3a TaKnx cUTyaLii MOXKNMBMM 3a HaLliOHaNIbHM NPaBoOM BiACTyn Bif
npas ngnHN? AKMMU € 06CTaBMHU Ta KpUTePii, Lo iX BCTAHOBEHO fAK NigcTaBy
ANA 3anpoBafKeHHA BUHATKY?

ii. Yn 3abopoHA€E HauioHanbHe MPaBO BiACTYN Bif NeBHMX MpPaB HaBiTb 3a
Haf3BrYaHOro ctaHy? Yum e cnocobu BiacTyny cniBBUMipHMM (MPOMopLiiHUMK),
TOOTO UM 3BY>KEHO iX [0 Ti€l Mipy, Lo YiTKo 06ymMoBneHa roctpumu notpebamu
CaMoro CTaHy, ioro TpMBasocTi, yMOB Ta obcary?**

iii. Yn obmexxeHi TakoK 3a TPUBANICTIO, yMOBaMM i 06CArOM MOXJIMBOCTI BUKOHABYOI
BMaju BiACTYNaTy Bif 3BUYANHOrO PO3NoAiny NOBHOBaXKeHb 3a HaA3BUYANHOrO
CTaHy?

iv. lkolo € mpoueAypa 3anpoBafAXeHHA HaA3BMYAaNHOro ctaHy? Yum icHye
napfameHTCbKU KOHTPOJb Ta CyAOBUM HarnAag WoAo Ail Ta TpMBanocCTi
Haf3BMYaANHOrO CTaHy i Woao obcAry byab-aKkoro BigcTyny B IOro pamkax?

51. be3neka fepaBu Ta il AEMOKPATUYHUX IHCTUTYTIB, @ TakoXK 6e3neyHicTb ii nocafoBLiB i
HacenieHHA CTaHOBMATb KUTTEBI iHTEPECU CYCMiNIbHOIO | NPMBATHOMO XapaKTepy, L0 3aC/yroByoTb
Ha 3aXM1CT i MOXYTb CMPUYNHATI TUMYACOBWI BIACTYN Bif NEBHUX SIIOACKIMX NPAB Ta 3aMpoBafKeHHA
eKCTpaopANHapHOro PO3MoAiNy NOBHOBaXeHb. YTiM, aBTOKPaTUUHI NpaBRiHHA 310BX1Banu
HaZ3BMYAHUMW MOBHOBAXEHHAMM, abU 3annWNTACh NPW BRagi, NpUCUMIyBaT OMNo3uLilo Ha

33.

34.

KomeHTap 25. KoneHrareHcbkuin [lokymeHT OBCE nepepbayac, Lo 3aKOHOAABCTBO HANIEXMNTb «yXBasoBaTH 3a
Hacnigkamu ny6niyHoro npouecy» a Mockoscbkuin lokymeHT OBCE 1991 p. nepenbayac, Wo «3akoHOAABCTBO
Ma€ yKNaAaTuch Ta yXBasoBaTUCh K Pe3ynbTaT BiAKPUTOro NpoLecy», pexum goctyny: http://www.osce.org/
odihr/elections/14310

ECtHR Hatton v. the United Kingdom, 36022/97, 8 July 2003, § 128: «[pouec yxBaneHHs BNafHUX pilleHb LOA0
CKagHMX MUTaHb eKOHOMIYHOT MOJTITUKM @G0 OXOPOHY JOBKINNSA — AK TO € B Lil1 CNpaBi, Ma€ HEOAMIHHO 34iNCHIO-
BaTWCb i3 3'ACYBaHHAM i LOCNiAXEHHAM, abn MOXHa 6yN0 AOCAT TV CNpaBeAIMBOro 6aaHCy Mix PisHOMaHITHUMY
iHTepecamu, Lo NPOTUCTOATb OAVH OAHOMY, ane NoTpebytoTb 3axncTy». [lue. Takox: Evans v. the United Kingdom,
6339/05, 10 April 2007, § 64. LLlogo 6paKy crnpaBXHbOi MapnaMeHTCbKOT ANCKYCii BiATOAl, AK 1870 poky 6yno
yXBasneHo aKT napnameHTy, aus.: Hirst (No.2) v. The United Kingdom, 74025/01, 6 October 2005, § 79. Y QiHnaHaji
IHCTPYKUIT LLOAO NiArOTOBKMU NPOEKTIB 3aKOHOAABCTBA MICTATb TaKy BUMOTY.

NipTBepaxeHHA 3a pxepenamu: ctatTa 15 EKJIM («BigcTyn nig Yac HaA3BMYaHOI CMTYauii); ctaTTa 4 MITIMT;
ctatTA 27 AKIM. LLlofo KoHKpeTHOro 3actocyBaHHA cTaTTi 15 EKJIIM gue. ECtHR A. and Others v. the United Kingdom,
3455/05, 19 February 2009, §§ 178, 182: BiacTyn Big ctatTi 5(1) EKJIM 6yno BM3HaHO AK HeCMiBBUMIpHe (Henporno-
puiriHe). Lofo nuTaHHA Npo Haf3BUYalHi NOBHOBaXXeHHA AuB. Takox: CDL-STD(1995)012, Emergency Powers;
CDL-AD(2006)015, Opinion on the Protection of Human Rights in Emergency Situations.
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MOBYaHHA Ta OOMEXMTW NIOACHKI NpaBa B3arai. Tomy Tak BaXK/nBi CYyBOPi 0OMeXeHHA LWoao
TPYBaNOCTi, yMOB Ta 06CAry Takuvx NoBHOBaXkeHb. [lepxaBHa 6e3neka Ta cycninbHa 6e3neyHicTb
MOXYTb OyTV 3006YyTi B Ai€BMIA cnocib nuwe 3a AeMoKparii, AKa LifIkoM i NOBHicTIo 0bepirae
npasoBnaaas®. Lle BMMarae napnaMeHTCbKOro KOHTPOSO i CyAOBOro Harnagy wogo Aii Ta
TPVBANOCTi OrOIOLIEHONO HAA3BMYAMHOIO CTaHy, abu 3anobirTi 3/10BXMBaHHIO.

52. BignosigHi npyvnuncu MixkHapogHoro NakTy npo rpoMagaHCbKi 1 NOAITUYHI NpaBa, EBPONENCcbKOoi
KoHBeHLji 3 ntoAcbKrx Npae Ta AMEePUKAHCbKOI KOHBEHLT 3 IOACHKIMX NPaB € CXOXUMIS, BOHM
nepeabavaoTb MOXAMUBICTb BiACTYNY (WO € BiAMIHHMM Bifl NPOCTO OOMEXeHb IapaHTOBAHMX
npae) NuLLe y rpaHNYHO BUHATKOBMX BUMAAKax. BiicTyn He € MOXKNMBIMM, 3-MOMiXK iHLIVX NPaB, Big
«TaK 3BaHNX abCONMIOTHMX MPaB, AKMMM €: MPABO Ha XMWTTA, 3360POHa KaTyBaHHA Ta HENIOACbKOro
ab0 TaKoro, O NPUHKYE FiIHICTb, NOBOIXKEHHA UM NOKapaHHs, 3ab60poHa pabCTBa, a TakoxX Bif
npuHuwmny nullum crimen, nullum poena»*. Bumory, Lo BUNAMBaIOTb i3 LiMX JOFOBOPIB, MiACYMOBaHO
B NyHKTi ILA.6.i.

7. O60B'A30K BUKOHaTV NPUNUCKY aKTiB NpaBa

Aki 3axoaun nepepbayeHo Ha 3abe3neyeHHs AiEBOro BUKOHaHHA NPUNIKCIB NpaBa
opraHamu ny6niyHoi Bnagu?
i. Yn gocnipXyoTbCA NepeLIKoan And BUKOHaHHA MPUNWCIB akTiB npaBa Ao Ta nicna
X yxBaneHHs?

ii. 4w icHyOTb lopyAMYHi 3ac06U NPOTUAIT HEBYKOHAHHIO 3aKOHOABCTBA?

iii. Yn nepepbayatoTb 3aKOHM UiTKi 1 KOHKPETHI CaHKLiT 3a HeAOTPYMaHHS NPUNUCIB
aKTiB nNpaBa?*®

iv. YuicHye HagiHa 11 LinicHa cuctema NprmMycoBoro 3abesneyeHHs NpaBonopaaKy
opraHamu ny6sivyHoi Bagmn Ha 3aCTOCYBaHHA TaKUX CaHKLIiln?

V. Y1 3acTOCOBYIOTbCA TaKi CaHKLiT MOCNiAOBHO?

53. Xoua LinKoBuTe BNPOBaf»KEHHA MPUMNICIB aKTiB NpaBa PigKko € MOXINBUM, 3aCafiH1Ya BUMOra
npaBoBnafAA NoNArae B Tim, LLO NPUMNWCIB akTiB NpaBa Mae 6y Ty 4OTprMaHo. Lie o3Hauag, 3okpema,
L0 AeprKaBHi OpraHy NOBMHHI B Ai€BUI cNoCi6 3ab6e3neunTi BUKOHaHHA npunimcis npasa. Camy
CyTb NpaBoBnaafA 6yfe NocTaBfeHO Mif CYMHIB, AKLLO NPUMNUCK NpaBa NNLWATUMYTbCA nLLe
Ha nanepi, He 6yay4Yun NPaBUIbHO 3aCTOCOBAHVIMU Ta HaNEXHO BripoBagXeHMU®. O60B'A30K
BMKOHATW NPUMWCK aKTiB NpaBa € TPUCKNAA0BMM, MO3aAK BiH O3HAYaE: CITYXHAHICTb iHAMBIAIB
LLOA0 AOTPVMaHHSA NPUMKCIB aKTiB MpaBa, 060B'A30K 06FPYHTOBAHO 3aMpoBaAXKyBaTh MPUNKCA
aKTiB MpaBa 3 60Ky Aep»<aBy Ta 060B’A30K MOCAAO0BLiB My6AiYHOT BNaau AiaTh B MEXax HajaHUX
M NMOBHOBaeHb.

35. CDL-AD(2006)015, § 33.

36. CratTa 15 €EKNIM; ctatTa 4 MIOMMIM; ctatTa 27 AKIM.

37. CDL-AD(2006)015, § 9. LLlozo BigcTyny Big cTatTi 15 EKJIM goknagHiwe ane. CDL-AD(2006)15, § 9ff Ta unToBaHy
Cy[l0BY MPaKTUKY.

38. LLlopo noTpebu B caHKUiAX Ai€EBOro i BigpahXyBanbHOro xapakTtepy ams., Hanp.: CDL-AD(2014)019, § 89;
CDL-AD(2013)021, § 70.

39. Ha notpeby 3abe3neyeHHs HaNeXHOro BUKOHaHHA 3akOHOAABCTBA YacTo HaronoLysasna BeHeuilicbka Komicis;
amB., Hanp., CDL-AD(2014)003, § 11: «<rOfIOBHUM BUKJIMKOM 718 NPOBeAEHHA NPaBANBO AEMOKPATUYHNX BUOOPIB
3aNMLLIAETHCA BUABEHHA NOMITUYHOT BONi yCiMa rpaBLaMY MpoLiecy JOTPYMYBATUCh OyKBY i yXy NPUMNCIB NpaBa
Ta BUKOHaHHSA X Winkom i B lieBuin cnocié»; CDL-AD(2014)001, § 85.
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54. MNepeluKkoay AN1A [iEBOro BUKOHaHHA MPUMMCIB aKTiB MPaBa MOXYTb BUHMKATU He iMLLe BHACNiAoK
He3aKOHHOT un Hepbanoi fii 3 60Ky opraHiB Bnaau, ane i yepes Te, WO AKICTb 3aKOHOAABCTBA
YHEMOXJ/IMBJIIOE TaKe BUKOHaHHA. TOMy Hafi3B1YaHO BaXKNMBUM € Te, LWOO6 ille 10 yXBasneHHs
Npunucis akTiB Npasa Oyno 34iiCHeHO 1X OLiHIOBAHHSA Ha NPeAMET MOXMBOCTI iX MPAKTUYHOIO
BMKOHAHHS, @ TaKOX 06 Mana MicLie nepeBipKa Bxe Mic/is X yXBasieHHs Ha NpeaMeT TOro, Ui iX
MO>Ke 6y 3aCTOCOBAHO ab0 X UM iX 3aCTOCOBAHO B Ai€BMI cNocib. Lie 03Hauag, Lo Konv ngeTbcs
npo NpaBoBnagAA, TO Ma€ 34iNCHIOBATMCh OLiHIOBAaHHA 3aKOHOAABCTBA ex ante Ta ex post.

55. MepeluKkofoto AfiA HaIEXXHOro BUKOHAHHS 3aKOHOAABCTBa MOXe Oy TI TaKoXK i 6pak foCTaTHIX
caHKUin (lex imperfecta) Ta Te, WO 3axoAn CTOCOBHO 3aCTOCYBaHHA BigMOBIAHMX CaHKLil €
He3aJ0BiIbHVMM UK BUOIPKOBMM.

8. Cy6’eKTy NpMBaTHOrO CEKTOPY, BiANOBiAaNbHi 32 BUKOHaHHA CYCNiNIbHUX
3aBfjaHb

Yy akTy npaBa rapaHTyioTh, O BUMOTU NpaBoBnagAs NowWpoTbCA Ha
HefiepKaBHi CTPYKTYpW, AKi LjinkoMm abo YacTKOBO B3A/M Ha ce6e BUKOHaHHA
CycninbHMX 3aBAaHb i Yui Aii Ta pilleHHA MaloTb ANA 3BUYaiHUX Jllodeln HacigKuy,
CXOXi Ha Ti, Lo HacTalTb 3a AiAMN 1 PiLUEHHAMM OpraHiB Ny6/iYHOI BNagn, a TakoXK
uu € TaKi Cy6’eKTV Nig3BITHUMY B TO CaMUIA CMOCi6, WO 11 opraHn ny6niuHoi Bnagu?*

56. IcHye HM3Ka AiNAHOK, Ae 3MillaHi (Aep»aBHO-NPYBaTHI) Cy6'eKTM abo NPUBaTHI CTPYKTYpY
30iNCHIOTb MOBHOBAXEHHS, LLIO TpaZuLiiHO Bynim cdepoto KomneTeHLii opraHiB Aep»KaBHOI BNaay,
BKJ/TIOYHO 3 TaKMMM AiNAHKaMM, AK yNpaBiHHA B'A3HULAMU Ta OXOPOHa 380poB'A. [paBosnaaaa
Ma€ 3aCTOCOBYBATMCh | 4O TaKUX CUTYaLilA.

40. MMigTBEpAKEeHHA 3a AxKepeniom: cTaTTa 124 KoHcTuTyuii OiHnAHAIT — «3aBAaHHA Ny6iyHOro BpAfyBaHHA MOXe
6yTI AeneroBaHo iHWNM OpraHam, HiXk opraHv ny6niyHol Bnagu, nvle Ha NiacTasi akTa (MapnameHTy), AKLO Le €
NOTPIOGHVIM A1 HANEXHOT O BUKOHAHHSA Takoro 3aBJaHHS Ta AKLLO 3acagHu1yi npaBa i cBoboau, prANYHI 3aco6u
1 iHWi BUMOry AO6pONOPAAHOro BPAAYBaHHA He MOCTaBJIEHO Mif 3arposy».
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1. MpucTynHicTb 3aKOHOAABCTBA

Yn akTK npaBa € npucTynHumn?
i. Yv BCi 3aKOHOZABYI aKTV ONPUIIOAHIOITLCA Nepes HabpPaHHAM HUMU YNHHOCTI?

ii. Yu € nerknm JOCTYN A0 HWX, HaMpUKag, yepe3 6e3KoWTOBHUI IHTepHeT Ta/abo
B OQILiNHVX BUZAHHAX?

2. MNpuctynHicTb CyaoBuX piweHb

Yn cypoBi pilleHHA € npucTynHUMn?
i. Yu cypoBi pilleHHA € Nerko NPUCTYNMHUMK ANA cychinbcTa?!!
ii. Y1 BUHATKM [CTOCOBHO LibOro] € 4OCTATHLO OOIPYHTOBaHUMM?
57. MNo3aak cyaoBi pilleHHA MOy Tb YCTaHOBMIOBATY, PO3BMBATY 1 MPOACHIOBATY NPUNUCY NPaBa,
X MPUCTYMHICTb € CKNAagoBOIO PUANYHOI BU3HaUeHOCTi. OOMEXeHH: LWoJO0 LbOro MOXyTb

6yTU BUMpPABAAHMMM, SIKLLO iX METOO € 3aXMCT NpaB 0coby, NPUMIPOM, NPaB HEMOBHOJIITHIX Y
KpVIMiHaNIbHUX CrpaBax.

3.MepenbauHicTb aKTiB NpaBa

Yy HacnigKm npunuciB npaBa € nepeg6ayHnmm?*
i. YmyknageHo akTv npaBa B 3p03yMinuii cnoci6?

ii. Y1 BKa3ye HOBe 3aKOHOAABCTBO YiTKO Ha Te, LLI0 NonepeaHbo yxBasneHe (i Ake came)
3aKOHOAABCTBO CKACOBaHO abo 3MiHEHO? U1 3MiHM iHKOPMOPOBAHO [0 3BeAEHOI
Bepcii npunuciB akTiB NpaBa, NPUCTYMNHOI AnA cycninbcTea?’

58. Mepen6auHicTb 03HaYa€e He nuLle Te, Wo NPUMNUCKA akTa Npasa MatoTb 6yTU (e MOXKNBO)
NPOronoweHMU LWe 0 iX iMnnemeHTauii, a 1 Lo BOHW MatoTb 6yTn nependbayHmm 3a cBoIMA
Hacnigkamu: ix Ma€ 6y T chopmybOBaHO 3 AOCTATHLOIO UiTKICTIO Ta 3pO3YMinicTio, abu Cy6'ekTn
npasa Manu 3MOry BropsAaKyBaTh CBOK MOBEAIHKY 3rigHO 3 HUMK®,

59. Mpote noTpibHUI CTyniHb NepeabayYHOCT 3aNeXnTb Big NPUPOAY NPUMNNCIB aKTiB NpaBga.
30Kpema, BOHa € iCTOTHO /1Sl KpUMiHaNIbHOrO 3aKOHOAABCTBA. 3aB6AUNMBICTb 3aCTEPEKEHHS
LOA0 KOHKPETHMX Hebe3rneK Hapasi CTana 3pocTatoye BaXKTMBOI; TaKa EBOJIIOLSA MAE 3aKOHHY
OCHOBY BHaCNiAOK MPUMHOMEHHA PU3NKIB, CMPUUYNHEHWX 30KpeMa TEXHOMOTIYHVM PO3BUTKOM.
YTim, y AinAHKaX, e 3aCTOCOBYETbCA 3acTepexHWI NiAXiA WOA0 NPUNMCIB akTiB NPaBa, AK-TO TUX,

41. ECtHR Fazlyiskiv. Bulgaria, 40908/05, 16 April 2013, §§ 64-70, 30kpema § 65; Ryakib Biryukov v. Russia, 14810/02, 17
January 2008, 3okpema § 30ff; niaTBepaxeHHs: Kononov v Latvia, 36376/04, 17 May 2010, § 185.

42. ECtHR The Sunday Times v. the United Kingdom (No.1), 6538/74, 26 April 1979, § 46ff; Rekvényiv. Hungary, 25390/94,
20 May 1999, § 34ff.

43. ECtHR The Sunday Times v. the United Kingdom (No.1), 6538/74, 26 April 1979, § 49.
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LLIO MICTATb PU3MKK, NEPeLyMOBY LLOZO Aill Aep>KaBy MOXe OYTN OKPeCIEHO HAATO LNPOKO i He
AY>Ke UiTKO; MPOoTe NPaBOB/aAAA AA€ 3MOTY BHEMOXVBUTU 3HEBAXKaHHSA NPUHLMMY nepes6auHoCTi.

4. Cranictb i NOCNifOBHICTb NpUNKUCIB NpaBa

Yu € npununcu aKkTiB NpaBa cTannumun Ta NocnigoBHUMN?

i. Ym e npunucu akTiB NpaBa CTaNMMU HACTINbKMX, LLO BOHW 3a3HalOTb 3MiH inLLE 3a
HaneXHoro nonepeaKeHHa nNpo Le?*

ii. Ym €ix 3acToCcyBaHHA NOCNiIJOBHUM?

60. bpak cTanocTi 1 NOCNiZOBHOCTI 3aKOHOAABCTBA A00 Aill BUKOHABYOI BllaZivi MOXe BMIVIHYTY
Ha CMPOMOXHiCTb 0COOM NyIaHyBaTU CBOI Ail. [poTe CTanicTb He € CaMoLiNo: MPUMNcam NpaBa
Ma€ OyTu BIaCTMBOIO CMPOMOXHICTb NMPUCTOCOBYBATMCh A0 YMOB, O 3MiHIOTbCA. Mpunucy
npaBa MOXHa 3MiHIOBaTK, BTiM, 3@ YMOB, L0 CYCMiNIbCTBO 3HAE NPO Lie Hanepe[ i 6epe yyacTb
B OOrOBOPEHHI, a TaKOX L0 He byfe WKIANMBMX HAacNiAKiB AN NeriTMMHKX O4dikyBaHb (OuB.
HACTYMHWUIA NYHKT).

5.JleriTMmMHI o4ikyBaHHA

Yy 3a6e3neyeHo noBakaHHA NPUHLMNY NEFiTUMHNX O4YiKyBaHb?

61. NpUHUMN NeriTMMHNX O4YiKyBaHb € CK/TaA0BOIO 3arasibHOro NPUHLMMNY PUANYHOI BU3HAYEHOCTI
B npaBi €EBponencbkoro Coro3y, BUBEAEHOrO 3 HaLiOHaNbHNX CCTeM NpaBa. BiH Tak camo Bupaae
ifeto, Lo opraHy ny6nivyHOT BNaay NOBVHHI HE NvLLe JOAePKYBaTUCA NPUMNUCIB aKTiB NPaBa, a
11 CBOIX 06ILIAHOK Ta NPOBYAXKEHUX OUiKyBaHb. 3rifHO 3 AOKTPUHOIO NEriTMMHUX OYiKyBaHb — Ti,
XTO YNHWTb JOOPOCOBICHO Ha MifCTaBi NPaBa, AKAM BOHO €, He MOBWHHI BifuyBaTy Kpaxy Hagi
LLOJO CBOIX NEFiTUMHMNX OYiKyBaHb. YTiM, HOBI ciTyaLlii MOXyTb 6yT JOCTaTHLOIO MiiCTaBO
[ANA 3aKOHOAABUMX 3MiH, LLO CNPUYMHAIOTb BUHWUKHEHHSA BiAYYTTA Kpaxy NeriTMMHNX O4YikyBaHb
Y BUHATKOBKX BUMNagKax. Taka JOKTPMHa 3aCTOCOBHA He fvLe A0 3aKOHOLABCTBa, a 11 A0 pilleHb
iHOMBIAYanbHOMO XapaKTepy, WO X yXBalolTb OpraHu ny6niyHoi Bnagn®.

44. BeHeuincbka Komicisi BUKnana cBO Mo3umuito 3 NMTaHHA CTanocTi 3aKOHOAABCTBA B AinAHLi Bu6opis: Code of
Good Practice in Electoral Matters, CDL-AD(2002)023rev, I1.2; Interpretative Declaration on the Stability of the
Electoral Law, CDL-AD(2005)043.

45. Hanpuvknag, ocobu, saikux 6yno 3a0X0UeHOo NPUCTaTh Ha NeBHY NOBeiHKY BifMOBIAHO A0 3aNpoBafKeHUX
[EBponeiicbkoto] CniflbHOTOO 3aX0AiB, MOXKYTb MaTU NIEFITVMHE O4iKyBaHHS, L0 Ha HVX He NOLIVPIoBaTMY TbCA
(nicna Toro, AK CNNMHe TePMiH Al TaK1X 3aX0AiIB) 0OMEXEHHS, KOTPi KOHKPETHO CTOCYIOTbCA caMe TX, YHaCNifoK
TOrO, LU0 BOHV CKOPUCTANMCA MOXMBOCTAMMU, LLO iX HagaHo npunucamu CninbHoTw: ECJ, 120/86, Mulder v. Minister
van Landbouwen Visserij, 28 April 1988, § 21ff. ¥ npaktuui €ponenicbkoro Cyay 3 NOACLKUX NPaB JOKTPUHA
NeriTMMHMX OYiKyBaHb 3aCTOCOBYETbCA LOAO0 3aXMCTY BNACHOCTI BIANOBIAHO A0 rapaHTili 3a ctatTeto 1 Mepioro
[OAaTKOBOro NPOTOKONY A0 €BponeicbKol KoHBeHLT 3 noAcbKux npas; AuB., Hanp.,: ECtHR Anhaesuser-Busch
Inc.v. Portugal [GC], 73049/01, 11 January 2007, § 65; Gratzinger and Gratzingerova v. the Czech Republic [GC] (dec.),
39794/98, 10 July 2002, § 68ff; National & Provincial Building Society, Leeds Permanent Building Society and Yorkshire
Building Society v. the United Kingdom, 21319/93, 21449/93, 21675/93, 21319/93, 21449/93 and 21675/93, 23 October
1997, § 62ff.
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6. YHEMOXXNNBNEHHA 3BOPOTHOI Al

Yy 3a60poHEHO 3BOPOTHY Ail0 3aKOHOAABCTBa?
i. v 3abopoHeHO 3BOPOTHY A0 KPMMiHaNbHOrO 3aKOHOAABCTBa?

ii. fAKotlo Mipolo 3aNpPoBaAPKEHO TaKOX 3arasibHy 3a00POHY L0 3BOPOTHOI Ail iHLLIMX
aKTiB npaBa?*®

iii. Y € BUHATKM i, AKLLO TaK, TO 3@ AKUX YMOB?

7. MpuHuunu nullum crimen sine lege Ta nullum poena sine lege

Yn 3acTocoByloTbea npuHuunu nullum crimen sine lege Ta nullum poena sine lege
(Hemae 3aKOHY — HeMaE€ 3/1041HY, HEMAE 3aKOHY — HeMa€E Kapu)?

62. Jllogelt 3a3panerigb Mae 6yTy NOIHPOPMOBAHO LWOAO HACNiAKIB IXHbOI NoBefiHKK. Lium
obymoBneHo nepenbayHicTb (aue. BuLe 11.B.3) Ta yHEMOXNMBNEHHS 3BOPOTHOI Aiil FONOBHUM
UMHOM KPUMiHaNIbHOIO 3aKOHOAABCTBA. B uuBinbHOMY i agmiHiCTpaTMBHOMY npaBsi 3BOPOTHa
[if MOXe MaTy HeraTVBHI HacligKuM AnA NpaB Ta 3aKOHHUX iHTepeciB®. YTiM, no3a JinAaHKo
KpUMiHanbHOro npasa Moxke 6y Ty [ONYCTUMIM OOMEXEHHA NpaB 0CoOM UM NOKNaJaHHA Ha Hel
HOBMX 060B'A3KIB 338 MOX/IMBOCTI 3BOPOTHOI il (B TOMY UMCAi 1 TUMUYACOBO), aJie INLLE B iHTepecax
CyCninbCTBa Ta Bif4NoBiAHO 4O NPUHLUMNY CNiBBMMIPHOCTI (MPONopLinHOCTI). 3akoHodaBeLb He
NMOBUHEH BTPYYaTMCA B 3aCTOCYBaHHA CyaMM YAHHOIO 3aKOHOAABCTBA.

8. Res judicata®®

Un mae micue goTpumaHHs res judicata?

i. Ym 3abe3neyeHo NMoBaxkaHHA NMpUHLUMMY ne bis in idem (3a60poHM NOBTOPHOFO
NPUTATHEHHA 40 BigNoBiAanbHOCTI 3a Te came AiAHHA)?

ii. Y € MOXNMBUM Nepernag 0CTaTOYHOro CyJOBOrO pilleHHA?
iii. fKwo TaK, To 3a AKMX yMOB?

63. Res judicata o3Hava€: KONy 3a anenAuUiiHO CKAPro BMHECEHO OCTAaTOYHE pilleHHs, TO
nofasbLlui 3BepHEHHA B anenAauiiHoMy nopaaKy Hemox<nmBi. Ciifg BU3HaBaTX OCTaTOYHI pilleHHA
i OTPUMMYBATWCS TX, 3@ BUHSITKOM TOTO, LLIO € He3arnepeyHi nifcTaBy ans ix nepernsagy*.

46. [us.: ctatTa 7(1) €EKIM, ctatta 15 MMM, ctatta 9 AKIM, ctatTa 7(2) AppurkaHcbKoi (BaHxKynbcbKoi) XapTii 3
npas noanHn i Hapogis [AXT/TH] wogo KprmiHanbHOro npaga; cTatTA 28 BigeHCbKOi KOHBEHLUiT Woao npasa
Mi>KHapOAHMX JOrOBOPIB.

47.  TIPUHLMM YHEeMOXNVBIEHHSA 3BOPOTHOI Aiii He 3aCTOCOBYETLCSA, KON HOBE 3aKOHOAABCTBO CTaBUTb OCOBY B CNPUAT-
NUBILLMN CTaH. €EBponencbkunii Cy i3 MIOACbKMX MPaB BBaXae, o ctatta 7 EKJIM BKtouae B cebe NprHLMN 3BOPOTHOI
Al 6inbLL NO6NAXMBOrO KpMMiHaNbHOTo npasa: AuB. Scoppola v. Italy (No.2), 10249/03, 17 September 2009.

48. CratTa 4 Mpotokony 7 €EKIM, ctatTa 14(7) MAITIM, ctatTa 8(4) AKIM (B AinAHLI KpMiHanbHOro npasa); Woao
OOTpMUMaHHsA npuHUuny res judicata agus., Hanp... ECtHR Brumdrescu v. Romania, 28342/95, 28 October 1999, §
62; Kulkov and Others v. Russia, 25114/03, 11512/03, 9794/05, 37403/ 05, 13110/06, 19469/06, 42608/06, 44928/06,
44972/06 and 45022/06, 8 January 2009, § 27; Duca v. Moldova, 75/07, 3 March 2009, § 32. Cya po3rnaaae noBaxaHHsA
res judicata Ak cknafoBy topuanMYHOI BU3HaueHocTi. [xepeno: Marckx v. Belgium, 6833/74, 13 June 1979, § 58.

49. MigTBepaxeHHs 3a gxepenom: The Council of Europe and the Rule of Law — An overview, CM(2008)170, 21
November 2008, § 48.
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C. 3ano6iraHHa 3N10BXXNBaHHIO (HAAYKNTTIO) NOBHOBaXXeHHAMMN >’

Yu € HaABHMMM IOPUANYHI rapaHTil LWoAO NPOTUAIT CBaBi/UIIO Ta 3/I0BKUBaHHIO
noBHoBa)eHHAMM (détournement de pouvoir) 3 60Ky opraHiB ny6niuHoi Bnagn?

i. fKWo TaK, TO AKNM € pUANUHE OXepeno Takoil rapaHTil (KoHcTUTyuis, cTaTyTHe
npaBo, CyAoBa NpaKTunKa)?

ii. Y1 € HAABHUMM YiTKi OPUANYHI 0OOMEXKEHHA ANCKPELiIHMX MOBHOBAXEHb, 30Kpema
KOJIM iX 3[iNCHIOITb OPraHn BUKOHABYOI BIaAV B yNpPaBRiHCbKIN AianbHOCTI?!

iii. Yn € HAassBHMMM MexaHi3MM 3anobiraHHA 3JI0BXMBAHHIO AWCKPeEUinHUMU
NOBHOBaXKEHHAMU (détournement de pouvoir), pearyBaHHA Ha 3/10B>KMBaHHA HAMU
Ta MOKapaHHA 3a ue? AKWo NocagoBLAM HaJaHO AUCKPEeLiiHi MOBHOBAMEHHS, Un
nepenbayeHo CyfoBuUIA Harnag 3a ix 34iNCHEeHHAM?

iv. Y 3000B'A3aHi opraHu ny6niyHOT Bflagn HajaBaTu AOCTAaTHE OOIPYHTYBAHHSA
CBOIX pilleHb, 0C06/MBO KOMIM pilleHHA 3auinaloTb NpaBa ocobu? Ym 6pak
06IPYHTOBAHOCTI € CMPABXHbBOIO MiACTAaBO AJ1A OCKAPKEHHS TaKUX PiLlieHb Y CyAi?

64. 30iiCHEHHA NMOBHOBAXEHb y CMocib, Wo Npr3BOAMTL A0 BUPA3HO HecrnpaBeasinBuX,
HeOoOr'PYHTOBAHMX, HEPO3YMHMX ab0 AECMOTUYHUX PiLleHb, € MOPYLIEHHAM NPaBOBIAAAA.

65. HenpubopKaHicTb BMKOHABYOT BNagy Npw 34iMICHIOBaHHI HElO AUCKPeLiHMX MOBHOBAXeHb
cynepeuntb NpaBoBiaga. Tomy 3 METO 3axMCTy Bifl CBaBiNNA akTV NpaBa MaloTb BKa3yBaTh
Ha 00cAr 6yAb-SIKOro 3 ANCKPELiINHNX MOBHOBAXEHD.

66. 3N0BXMBAHHA ANCKPELiNHVMY NMOBHOBAXEHHAMU MA€ 6yTV nNpeamMmeToM CyfoBOro abo
iHLLOrO HEe3aNeXXHOro KOHTPOS0. HasiBHI topuranyHi 3acobu oo UbOoro MatoTb OyTU YiTKUMM
1 NPUCTYMHUMN.

67. Tak camMo NpvAaTHUM Onst Liel MeTy Moxe OyTu JoCTyn Ao omOyfacMeHa abo iHwoi dopmum
NpoBafKeHHA No3a3mMarajibHoOro Xxapakrepy.

68. O60B'sI3KOBICTb OOI'PYHTYBaHHS MA€ TaKOXK 3aCTOCOBYBATUCH i OO aAMiHICTPATUBHUX
pilueHb,

50. Tpo 3axucT Big CBaBINNA HEOLHOPA30BO NLWNOCA B HM3L pilleHb EBponelicbkoro Cyay 3 moacbKux npas. OKkpim
TUX, WO HUX ByayTb MOCKMNAHHA B HACTYMHI BUHOCL), AUB., Hanp.: Husayn (Abu Zubaydah) v. Poland, 7511/13, 24
July 2014, § 52ff; Hassan v. The United Kingdom, 29750/09, 16 September 2014, § 106; Georgia v. Russia (1), 13255/07,
3 July 2014, § 182ff (Article 5 ECHRY); llinovi¢ v. Croatia, 13006/ 13, 18 September 2014, § 40 (Article 8 ECHR);
CrocoBHo npaktukm Cygy CnpaseanusocTi €Bponericbkoro Cotosy avB., Hanp..: ECJ, 46/87 and 227/88, Hoechst
v. Commission, 21 September 1989, § 19; T402/13, Orange v. European Comission, 25 November 2014, § 89. LLlogo
MeX ANCKpeLiliH/X NoBHOBaxeHb AnB.: Appendix to Recommendation of the Committee of Ministers on good
administration, CM/Rec(2007)7, Article 2.4 (“Principle of lawfulness”): «[Opranu nybniuHoi Bnagu] 3gincHio0Tb
CBOI MOBHOBaXEHHA NNLLE AKLLO BCTaHOBIEHO GpaKTM Ta 3aCTOCOBHI MPUMNMCY NpaBa YNOBHOBAXYIOTb iX Ha Lie i
BUHATKOBO B LjiNAX, 33710 AKUX TaKi MTOBHOBaXXeHHA 6yno HaJaHo».

51. CM(2008)170, The Council of Europe and the Rule of Law, § 46; ECtHR Malone, 8691/79, 2 August 1984, § 68;
Segerstedt-Wiberg and Others v. Sweden, 62332/00, 6 June 2006, § 76 (Article 8). CknagHiCTb Cy4acHOro cycninbcTea
06YMOBIOE HalaHHA NOCAZOBLAM Ny6NiYHOI CNy»KOM ANCKPeLiHUX NOBHOBa)eHb. MpuHLMM, BiANOBIAHO A0
AKOro opraHu My6niyHoT BNagmu NoBVHHI nparHy Ty 6yTn o6'ektnBHUMK (“sachlich”), y Hu3Li kpaiH, ak-To LWsewii
Ta QiHnARHAT, nge pani NpocToi 3a60POHY ANCKPUMIHALIMHOIO CTaBNEHHSA | BBAXKAETbCA BaXKNMBUM YNHHUKOM
NiATPVYIMaHHA JOBIPM [0 KepyBaHHA MyOAiYHYMU CrpaBamMu i CYCnifIbHOTO KaniTany.

52. [wue., Hanp., ctatTio 41(1) XapTii 3acagHnumnx npas €eponericbkoro Coto3sy. LLlofo nigTBepaXKeHHA AMB. TAKOX:
nyHKT II.E.2.c.vi Ta BUHOCKa 126.
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D. PiBHicTb Nnepep 3aKOHOM i HeAMCKpUMiHaLiA

1. MpuHUuMn

Yn B KoHCTUTYLiT 3aKpiniieHo NpUHLUN OAHaKOBOrO CTaBJIEHHA, 060B'A30K AepaBu
CnpuATY 3a6e3neyeHHIo PiBHOCTI, Tak caMo fAK i NpaBo 0cobu Ha cBo6oay Bif
ANCKpUMiHaLii?

2. HeguckpunmiHauia®?

Yy 3a6e3neyeHo NoBa)KaHHA NPUHLMNY HeAVNCKPUMIHALLii?
i. Yu 3abopoHse KoHCTUTYLiA AUCKprMiHaLio?
ii. Yu rapaHToBaHa HegUCKpUMiHaLiA npunucamm npasa?

iii. Yn KoHcTuTyLia Ta/abo 3aKOHOAABCTBO YiTKO BU3HauYaloTb i 3a60POHATL AK
6e3nocepeaHto, Tak i onocepesikoBaHy ANCKPMMiHaLLit0?

69. NMpuHUMN HegCKpUMIHaLi BUMarae 3a60poHM 6yab-AKOro HeO6IPYHTOBaHOIO HEOAHAKOBOIO
CTaBNEHHA 3TiQHO 3 aKTaMu npaea Ta/abo 3a JOMNoMOrol NpunuUciB Npaea i Wwo Bcim ocobam
rapaHTOBaHO OHAKOBWI Ta Ai€BWI 3aXMCT Bif ANCKPUMIHALT Ha pacoBOMY IPYHTI, 32 KONIbOPOM
LUKipW, 33 CTaTEBO, MOBHOH, PENIMNHOI0 03HaKaMK, 3a MOSIITUUYHUMY a0 IHLWIUMKM NOrsAaMy, 3a
HaLlioHaNbHVIM ab0 coLlianbHVIM MOXOAPKEHHSIM, Ha I'PYHTI HAJIEXKHOCTI 10 HaLiOHaSIbHOT MEHLLVHIY,
MalHOBOrO CTaHy, 32 CTAHOBOO a00 iHLWVIMI O3HaKaMMu.

3. PiBHicTb 3a npunucamm npasa

Yu rapaHTOBaHO pPiBHICTb 3a NpunNucamn npasa?

i. YmmicTutb KoHCTUTYLiA BUMOTY, 06 3aKOHOAABCTBO (BKJTOUHO 3 Mif3aKOHHMMM
aKTaMu) OXOPOHSANO PiBHICTb 3a Mpununcamu npaea?** Yn nepepbayae KoHcTutyuis,
wo andepeHLiloBaHHA MaloTb 6yTV 06'€EKTUBHO O6FPYHTOBaHUMN?

ii. Y1 MOXKe 3aKOHOABCTBO, LU0 MOPYLLYE MPUHLMM PIBHOCTI, Oy TV OCKap»KeHe B cyai?

iii. Yu € HasaBHMMYM 0CO6U abo rpynu, WO MaOTb 0COONMBI LPUANYHI NpUBInei? Yu ui
BVIHATKM Ta/ab0 NpuBiNel 3aCHOBaHO Ha JIEFiTVMHI MeTi Ta Uy BiAMOBIZAOTb BOHU
NPUHLMNOBI CMiBBUMIPHOCTI (MPONOPLiNHOCTI)?

iv. Yn cneuianbHo nepefn6ayeHo NO3UTMBHI 3aCO6M Ha KOPUCTb KOHKPETHUX rpyr,
BK/IIOYHO 3 HaLiOHaJIbHMMW MEHLWMHaMW, 3 METOI0 MOAOJIAHHA CTPYKTYPHOI
HepiBHOCTI?

53. [Awus., Hanpuknaa: ctatTa 14 EKIM; NpoTokon N 12 EKJIM; ctatTi 12, 26 MIITIN; ctatTa 24 AKJII; ctatTa 19 AXTUTH.

54. [xepena,3okpema: CDL-AD(2014)010, §§ 41-42; CDL-AD(2013)032, Opinion on the Final Draft Constitution of the
Republic of Tunisia, § 44ff: npunuc wopo piBHOCTI He Ma€ ByTy 3BeeHO NuLLe JO rPOMAaAsH, @ MAE BKOUaTh
3arasibHy Knaysysny WoAo HeaUCKpUMiHaLii.
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70. 3aKOHOAABCTBO MOBUHHE OXOPOHATN MPUHLMN PIBHOCTI: BOHO MAaE TPaKTYBaTU OJHOPIAHI
CcUTYyaLii ofHaKoBO, a BiAMIHHI cMTyaLii — No-pi3HOMY Ta rapaHTyBaTU PiBHICTb LWoao Oyab-AKoi
NigCTaBM CTOCOBHO NOTEHLINHOT AUCKPUMIHALLT.

71.Hanpuknag, npasuia WOAO Nap/laMeHTCbKOro iMyHIiTeTy, a KOHKpeTHile - LWoao
HelOTOPKaHHOCTI, «<Ma€ By T BperynboBaHO B 0OMeXyBasibHUI CNOCi6, | 3aBXKAW Mae icHyBaTu
MOXJIMBICTb 3HATW TaKUN IMYHITET 3a YITKUMW Ta HeynepemKeHMN npoueaypamm. 3HATTA
He[OTOPKAHHOCTI, AKLLO BOHa 3aCTOCOBYETbCA, MAE 3A4iINCHIOBATMCh IMLUE 32 HAABHOCTI NiACTaB y
CMpaBi, Lo € NpeAMETOM PO3MisAAY, ULLE CNiBBUMIPHO (MPONOPLIIHO) Ta AKLLO B LibOMy € NoTpeba
— 3 TUM, abV 3aXMCTUTN AEMOKPATUYHY AiANbHICTb MapnaMeHTy 1 Npasa NoniTUYHOI OMo3unLi»>>.

72. «AKTV MpaBa MOBUHHI nepenbavaTy, WO 3a60poHA ANCKPUMIHALIT HE MepeLKoaXKae
3anpoBafKeHHIo abo NiAgTPYMaHHIO TUMYaCOBUX OCOONMBMX 3aX0AiB, MPU3HAYEHHAM AKNX €
3anobiraHHA HeBUTiJHOMY CTaHOBMULLY, B AKe NOTPanAlTb 0cobu y 3B'A3KY [3 HanexHicTio Ao
KOHKPeTHOI rpynu], abo Moro ycyHeHHs, abo — CNprAHHA IXHI MOBHOLIHHI y4YacTi B YCiX AinAHKax
XNTTA. Taki 3axoam Mae 6y Ty NPUMNMHEHO, LWOWHO 3aayMaHi Lini 6yno JOCArHYTo»>S.

4. PiBHicTb Nnepej 3aKOHOM

Yu rapaHTOBaHO pPiBHICTb Nepen 3aKkoHOM?

i. Yu nepepb6avae HauioHanbHUI NPaBOMOPAAOK, WO NPUANCK aKTiB NMpasa
3aCTOCOBYIOTbCA OJHAKOBO OO0 KOXXHOIo 6e3BifHOCHO pacu, KONbopy LKipy,
cTaTi, MOBW, penirii, MONITUYHUX abo iHWUX NornAaaiB, HalioHanbHOro abo
CcouianbHOro NOXOOXKEHHSA, HAaNeXHOCTi 4O NeBHOI HaLiOHaNbHOI MEHLUNHMU,
MalHOBOrO CTaHYy, CTAHOBOTO MOXOZXEHHA un cTatycy?”” Ym nepepbavae
HaLjioHanbHUI NPaBOMNOPAAOK, WO AndepeHLiloBaHHA MaloTb 6T 06'€EKTUBHO
06r'pyHTOBAHMMMU, 3aCHOBaHUMY Ha NEFiTUMHI MeTi Ta BignoBigaTyi NpYHUMUMOBI
CniBBUMIpHOCTI (MponopuifiHOCTi)?*8

ii. Yv € HaABHUMM Ai€Bi 3aCO6M PUANYHOrO 3aXUCTY Bifi ANCKPUMIHALINHOIO abo
HeoHaKOBOr0 3aCTOCYBaHH:A 3aKOHOaBCTBa?™

55. CDL-AD(2014)011, Report on the Scope and Lifting of Parliamentary Immunities (para 200); ECtHR Cordova . Italy,
No. 1 and No. 2, 40877/98 and 45649/99, 30 January 2003, § 58-67.

56. ECRI (European Commission against Racism and Intolerance) Recommendation No. 7, § 5.

57. Hanpuknapg, ctatTa 1(2) NMpoTokony 12 €KJIM yiTKo BU3HAYaE, WO «OyAb-AKNIA opraH nybniyHoi Bnagu» — a He
nuLe 3aKoHofaBeLb — Ma€ By T 060poHLeM NprHUMAY piBHocTi. CtatTa 26 MITTIMN nporonowwye, o «Bci ocobm
€ piBHVMU Nepe[ 3aKOHOM Ta BCiM iM 6e3 AUCKpUMIHALT HalaHO NPaBO Ha PIBHMWI 3aXMCT Ha OCHOBI 3aKOHY».
«[pUHLMN PIBHOTO CTaBNEHHA € 3arafibHM NPUHLMIOM Yy npasi €Bponericbkoro Coto3y, byayum 3akpinieHum
y cTatTaAX 20 i 21 XapTii 3acagHnumx npas €sponencbkoro Coto3y»: CJEU, C-550/07 P, Akzo Nobel Chemicals and
Akros Chemicals v. Commission, 14 September 2010, § 54.

58. BigMiHHICTb € RONYCTUMOLO, AKLLIO CUTYaLii HE € NOPIBHAHHUMM Ta/abo AKLLO B I OCHOBY MOKNafeHo 06'eKTBHE
1 nepekoHnmuBe obrpyHTyBaHHsA. Aus. ECtHR Hdmadldinen v. Finland, 37359/09, 26 July 2014, § 108: «Cyn y cBOili
NPaKTULi BCTAHOBYB, L0, abV MOCTaNo NUTaHHA B paMKax CTaTTi 14, Ma€ 6y T HasiBHOIO BiIMIHHICTb Y CTaBNEHHi
[10 0CO6U Y BiJHOCHO CXOXNX CUTYaL|ifX. Take BiiMiHHe CTaBIEHHA € ANCKPUMIHALINHNM, AIKLLO BOHO He € 00'eK-
TUBHO | NePEKOHNNBO OBI'PYHTOBAHNM; IHLLMMU CTIOBaMM — AKLLO BOHO He nepechifye NeritTMmHoi MeTu i AKLO
6paKye PO3yMHOI CMiBBMMIPHOCTI MiXK 3aCTOCOBaHMMY 3acobamu Ta MOCTaBJIEHOI METOI0. Y PO3MOpAAKEHHI
[LoroBipHux [lepaB € MeXi OLiHIOBaHHA, 06 BU3HAUYNTU Te, Y/ Ta AKOKO MiPOIO BIAMIHHOCTI B iHLUA PiY CXOXKIMX
CcUTYyaLisx BUNPaBAOBYIOTb BiAMIHHICTb Yy cTaBnieHHi (AnB. Burden v. the United Kingdom GC, no.13378/05, § 60,
ECHR 2008)».

59. [xepena: ctatTta 13 EKNM; ctatTa 2(3) MMM, ctatTa 25 AKJIM; ctatTa 7(1)(@) AXIJIH. .
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73. Bumoroto npaBoBnagAaA € 3arasbHe NignopagaKyBaHHA BCiX NpunNucam akTiB npasa. 3 Lboro
BMNMMBAE, WO NPUNUCK NPaBa MatloTb 3aCTOCOBYBATUCh PIBHO3HAYHO [0 BCiX Ta BUKOHYBATUCh
nocnigoBHo. PiBHICTb — Lie He NpocTo GpopMmanbHUIA KpUTepil, BOHa MA€ CNPUUYNHATACH A0
MaTepiasibHO OAHAKOBOIO CTaBfeHHA. Ha JOCArHeHHA L€l MeT MOXKYTb JOMYCKATUCh BiMIHHOCTI,
1 BOHV MOXYTb HaBiTb BUMaraTucb. [1o npuknagy, B OKpeMumx BUnagKkax no3nTrBHa AUCKPUMIHALLA
MoXe OyTV cnocobom 3abe3neyeHHs PiBHOCTI MaTepiasbHO — 3 TUM, abu NOJONATY HEBUTOAM
MUWHYOMO Ui BUKJTIOYHICTB.

E. JocTtyn no npaBocyapas’

1. He3anexHicTb i 6€3CTOPOHHICTb

a. HesanexHicmeo cydieHuymea

Yn € HaABHMMU [OCTaATHI KOHCTUTYLIHI Ta B3aKOHEHI FapaHTii cyaoBoi
He3anexHocTi?

60.

61.

62.

63.

64.

65.

i. 3acagHu4i NpMHUMNN CYyAOBOI HE3ANIEXKHOCTI — BK/IOYHO 3 TUMU, LLIO CTOCYOTbCA
00'EKTUBHUX MpoLefyp Ta KpUTepiiB WOAO0 Npr3HaUYeHHs Ha CYARiBCTBO,
nepebyBaHHA Ha NOcagi, AUCLUUMIIHA Ta YCYHEHHA 3 Mocaan — , 3aKpinjieHo B
KoHcTutywii un y 3B1yaiHoMy 3aKOHOAaBCTBI?%

ii. CygaiB npu3HayvaloTb JOBIYHO UM Ha CTPOK A0 [OCATHEHHA MEHCINHOrO BiKYy?
Yn nigctaBu gNA YCYHEHHA 3 Mocaau 3Be4EHO JO CEepPMO3HUX MOPYLEHb
AVCLMNIIHAPHYIX 200 KpYIMiHaJIbHUX MOJTOMeHb, BCTAHOBJIEHVIX MPUMNICAaMU NMPaBa,
abo Jo BUMNaAKiB, KONV Cyaaa Hajasni cam He B CTaHi 3[iMCHIOBATU CYAAiBCbKi
dyHKUIi? Yn 3acTocoBHa npoLeflypa YiTKO BM3HayeHa npunucamy npaea? Ym €
HafABHUMU AJI OKPEMOro CyAAi PUANYHI 3aco0u 3aXMCTy WOAO pilleHb NpPo
YCYHEHHS 3 mocagu?s

iii. Yn nigctaBy gnA 3aCTOCyBaHHA ANCLMMAIHAPHUX 3aXOAIB YiTKO BU3HAYEHO i
UM 3aCTOCYBAHHA CaHKLi 3BefeHO nuLie A0 BUNaAKiB YMUCHMX NOPYLUIEHb Ta
o4yeBUHOI HegbanocTi?%*

iv. Y1 € HaABHUM He3aneXXHUN opraH, BiAnoBiganbHWI 3a Taki npouenypu?®®

[xepena: ctatTa 1(4) i 2(2) Mi>kHapofgHOT KOHBEHLUT W00 ycyHeHHs BCix dopm pacosoi anckpumiHauii (CEDR);
cTaTTA 4 KoHBeHLUji Woao ycyHeHHs BCiX GopmM AnCKpUMiHaLil cTocoBHO xiHoK (CEDAW); ctaTTa 5(4) KoHBeHUiT
00 NpaB HenoBHoCMNpPaBHKX oci6 (CRPD).

Lono nmuTaHHA 3B'A3KY MiXK 4OCTYNOM 0 nNpaBocyanA 1 npasosnagaam ame.: SG/Inf(2016)3, Challenges for
judicial independence and impartiality in the member States of the Council of Europe, Report prepared jointly
by the Bureau of the CCJE and the Bureau of the CCPE for the attention of the Secretary General of the Council of
Europe as a follow-up to his 2015 report entitled “State of Democracy, Human Rights and the Rule of Law in Europe
- a shared responsibility for democratic security in Europe”.

CDL-AD(2010)004, § 22: «3acagHu1yi MPUHLMNW, LLO FAapaHTYIOTb He3aNIeXHiCTb CYAiBHULITBA, Ma€ Oy TU 3aKnaieHo
B KOHCTUTYL|ii ab0 B TEKCTaX PIBHOCUIbHNX JOKYMEHTIB.

MNinTBepakeHHs 3a fgxepenamu: CM/Rec(2010) of the Committee of Ministers to member States on judges:
independence, efficiency and responsibilities, § 49ff; CDL-AD(2010)004, § 33ff; .Llofo KOHCTUTYLiIAHOFO CYOUNHCTBA
aue.: “The Composition of Constitutional Courts”, Science and Technique of Democracy No. 20, CDL-STD(1997)020,
p. 1819,

«Cyppi ... NOBMHHI BONoAIT! GyHKLIOHaNbHUM — | He ninLue GyHKLiOHanbHUM — iMyHITeTOM (iMyHITET Bif nepecnigy-
BaHHA 3a Aii, BUMHEHI Nif Yac 34iNCHEHHA HUMM CBOIX GYHKLIiN, 33 BUHATKOM YMUCHIX 3/T0UVHIB, AK-TO OTPUMaHHSA
xabapis)» CDL-AD(2010)004, § 61.

OSCE Kyiv Recommendations on Judicial Independence, § 9.

Mipuno npaBoBnaaas » CTopiHka 28



BeHeuiicbka Komicis Pagu €sponu

v. Ym BXoAATb [0 LbOro opraHy He nve cyaai?

vi. Yn npu3HayeHHsa cyaniB Ha Nocafuy Ta IXHE Kap'€pHe NPOCyBaHHA 3aCHOBaHO
Ha BiAMOBIAHUX YNHHUKAX, AK-TO: BMiHHA, YECHICTb i 4OCBiA?®® Yu Taki kputepii
3aKJlafleHo B Npunucax npasa?

Vii. 3a AKMX YMOB MO>K/NBe nepeBefeHHA CyadiB Ao iHWworo cyay? Yn Bnmaraerbcsa
3roga Cypdi Ha nepesefeHHA? Yn Moxe cyana OCKap»KUTU PilleHHA woao
nepesegeHHA?

viii.Yn € HaaBHOIO He3anexHa paga NpaBocyaaA? 3acHOBaHO iT KoHCTUTYL i€ un
3BMYaMHMM 3aKOHOM LLOA0 CYAAiBCTBA?® AKLLO TaK, TO U/ 3abe3neyeHo HasleXxxHe
npeacTaBHULTBO CYAiB, @ TAKOX aiBOKaTIB Ta FPOMafCbKOCTi?%®

iXx. Yn moXyTb cyndi 3BepTatmcb [0 pagv NpaBOCYAAA B pa3i NOPYLEHHSA IXHbOT
He3aeXxHoCTi?

X. YurapaHToBaHO GiHaHCOBY He3aNEeXHICTb CyAiBHMLTBa? 30KPEMA, UM JOCTAaTHbO
pecypciB BUAiNEHO CyaaM i U € OKpeMa CTaTTA B B0 KeTi CTOCOBHO CYAiBHMLTBA,
BUKJTIOYAIOYM MOKJTMBICTb CKOPOY€Hb BMKOHABUYOI BNIAZ00, 3@ BUHATKOM TOrO,
WO 3JiNCHIOETLCA B paMKax 3arajibHOro neperisgy po3mipy 3apobiTHOI niatu
(BvHaropoa)?%° Yn mae cynmiBcTBo abo paja npaBocynns MOXAUBICTb 6paTtu
yyacTb Yy GofKeTHOMy npoLieci?

Xi. Yn 3aBAaHHA 3BMHYBauiB roIOBHM YNHOM 3B€AEHO A0 AiINAHKUKPUMIHANbHOT
roCTNLT?7®

Xii

.Yy cnpuinma€eTbca cyaoBa cucTeMa AK He3anexHa? AKMM € CNpUNHATTA
rPOMaAChKICTIO MOXKAUBUX MOAITUYHMX BMIMBIB @60 MaHiNynALii y NMTaHHAX
Npr3Ha4YeHHA Ta Kap'€pHOro NpocCyBaHHA CyAAiIB/3BMHYBAYIB, @ TaKOX LLOAO
CyAniBCbKUX pilleHb y KOHKPeTHMX cnpaBax? AKLO Take Ma€E Micue, M paja
npaBocyaaA 3axu1LLaE B AiEBUN cnocib cyaaiB Big HeMpaBoOMipHUX Hanagis?

xiii.Yv cynai cnctemaTMyHO 3aJ0BOMNBbHAIOTb BUMOT M 3BUHYBaUIB («3BUHYBavyBaibHA

yXun»)?

xiv.Yn nnaTHA cyoaam € cnpaBeavBolo i JOCTaTHbO?

74. CyniBHMLTBO Ma€ 6y Tu He3anexxHMM. He3anexHicTb 03Hauag, Lo CyAiBHULTBO € BifIbHMM Bif
30BHILLUHBOrO TUCKY Ta HeMiABNAAHVM NOMITUYHOMY BNANBOBI ab0 MaHinynALisaM, 30Kpema 3 60Ky
BMKOHABYOI BNaau. Taka BUMOra € iCTOTHOIO CK/1aA0BOI0 3aCafiHNYOro AEMOKPATUYHOTO MPUHLMNY
noginy snagv. Cyaai He NoBMHHI NepebyBaTy Nig NONITUYHMM TUCKOM abo MaHinynayiaMu.

75. €Bponenicbkuin Cya i3 NIOACbKMX MPaB BMOKPEMIIIOE AK LEHTPOBI YOTMPW CKNAZHUKN
CyLAiBCbKOI He3aNeXHOCTi: CNocib NpU3HAYEHHs, CTPOK NOBHOBAXeHb, HAABHICTb rapaHTil

66.
67.

68.

69.

70.

NipTBepaxeHHsA 3a Axxepenom: CM/Rec(2010)12, § 44.

BeHeuincbka Komicia BBa)kae 3a foLinbHe 3aCHOBYBaTW pajy NpaBoCyAAs, AKa Ma€ BUpILLanbHWUI BMANB Ha
pilleHHA WoJo NpM3HaYeHHA CyaAaiB Ha nocagy Ta kap'epu cyaais: CDL-AD(2010)004, § 32.

«lCTOTHY KinbKicTb ab0 GiNbLUICTb UNEHIB pagu NPaBOCYAAs MaloTb CTAaHOBUTHU 1T UneHu, 06paHi cammnm Cyapis-
ctBom»: CDL-AD(2007)028, § 29.

CDL-AD(2010)038, Amicus Curiae Brief for the Constitutional Court of the “the former Yugoslav Republic of
Macedonia” on amending several laws relating to the system of salaries and remunerations of elected and
appointed officials.

Recommendation CM/Rec(2012)11 of the Committee of Ministers to member States on the role of the public
prosecutors outside the criminal justice system; CDL-AD(2010)040, § 81-83; CDL-AD(2013)025, Joint Opinion on
the draft law on the public prosecutor’s office of Ukraine, § 16-28.
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CyNPOTM 30BHiLUHbOIO TUCKY — BKITIOYHO 3 TUCKOM Y OIOPKETHUX MUTAHHAX — Ta Te, Y/ CYAIBHULITBO
MOKa3yeTbCA AK He3anexHe N 6e3CTOPOHHE"".

76. O6MeeHi abo NOHOBMIOBaHI CTPOKM NepebyBaHHA Ha NOCafli MOXKYTb y3aNeXXHIoBaT! CyaaiB
BiZl TOro OpraHy Baaw, Wo X Npri3HauviB abo Lo BONOAIE NOBHOBAXXEHHAM MPKU3HAYaTy iX 3HOBY.

77. 3aKOHOAABCTBO W00 YCYHEHHA CYAAIB i3 Nocafi MOXKe CXUIATUCH [0 3aCTOCYBaHHA CaHKLiN
y NPUX0BaHWI cnocio.

78. MNopyLweHHs, LWo Npr3BOAATb A0 ANCUMMAIHAPHIKX KapabHKX 3aX0fiB, Ta IX OPUANYHI HacnigKkm
Ma€ 6y TI YiTKO B13HAUYeHO Npunucamu npaea. ucumniiHapHa cuctema Mae BignosigaTyi BUMoram
npoLecoBoi CNpaBeannBOCTI — KoK 3abe3neyeHo cnpaBeasIMBUN XapakTep po3rnaay Crpasu
Ta MOXJMBICTb aNenALiNHOro OCKap»KeHHsaA (auB. Hukue po3gin IL.E.2).

79. BaxknuBo, o6 npr3HayaHHA CyaaiB Ta ix Kap'epHe NpoCcyBaHHA He 3AiCHI0BaNNCD Ha NiACTaBi
noniTMYHNX abo 0COBUCTUX MiPKyBaHb, a LLO6 Lie 6yno came Tak — HaZ, CaMO CUCTEMOIO LLO0
LIbOro MAE€E AiATY NOCTINHWU Harnaa.

80. Monpwu Te, Wo nepeBefeHHs Cyadi 3 0OAHOMO Cyay [0 iHLWOro 6e3 10ro 3rogn MoXe y NeBHUX
BUMafKax NPaBOMipHO 3aCTOCOBYBATUCh AK CaHKLifA, Tak CamoO BOHO MOXe Oy TN BUKOPUCTAHO i
AK Pi3HOBMZ MONITUYHO MOTVBOBAHOTO 3HAPAAAA 3aCTOCYBAHHSA CAaHKLIT B MPYXOBaHMI CNoci6’2,
YTim, Take nepeBefeHHA B MPUHLMMI € BUNPaBAAHNM Y Pa3i 34iICHEHHA Y3aKOHEHOT iHCTUTYLiINHOI
peopraHizadii.

81. «[MpraaTHIM METOAOM FapaHTyBaHHA HE3ANEXHOCTI CyAiBHULTBA € Te, W06 He3aneXHa paja
NpaBoCcyAaA Mana BUpianbHMI BNAMB Ha PiLLeHHA LWOAO NPU3HAYeHHA CyAAiIB Ta IXHbOI Kap'epuy.
Paan npaBocynas «3a cBOIM CKNaioM MatoTb Oy Ty NIIOPaniCTUYHUMM, ie iICTOTHY YaCTUHY, AKLLO
He 6inbLiCTb, MalOTb CTAHOBUTY CyaAi»’3. B LboMy nonsarae HalgieBilwmni cnoci6 3abesneyeHHs
TOro, W06 pilleHHs CTOCOBHO A06OPY CyAAiB Ta iXHbOI Kap'epy Byny He3aneXxHMU Bif Bnaau
1 yNpaBiHCbKMX OpraHiB’®. YTiM, MOXyYTb iCHyBaTh I iHLWI NPUAHATHI CNOCOOM Npr3HaYaHHsA
He3aneXXHOro CyAAiBCbKOro Kopnycy.

82. HapgaHHA ui€l poni BMKOHaBYIN Brnagi gonyctMme nuwe B TUX AepxKaBax, Ae Takum
MOBHOBAXKEHHSIM NMPOTUCTOATb OOMEXKEHHS Y BUMMSAI NPABHMYOT KyNbTypy Ta TPAAULiN, Wo
dopmyBanncb yNpoaoBX TPMBASIOro Yacy, a yYacTb Y LibOMY NPOLeCi NapfaMeHTy CTaHOBUTb
pU3KK NOro Nonitm3adii’®. 3anyyeHHA O HbOro NMLLIEe CaMUX CyAAIB CNPUUYNHAETHCA 1O PU3KKY,
LLIO Liel NpoLiec CnpunmaTUMeTbCA Nif KyTOM 30pYy IX CaMO3axUCTy, KOPUCMBOCTI Ta KYMIiBCTBa.
CTOCOBHO X CKnagy paawv npaBocyans, To npu horo GopmMyBaHHi ciif YHUKaTV AK nonitusadii,
TaK i KOpNopaTNBHOCTI’®. Ma€e ByTn 3HalNEHO BiANOBIAHY PIBHOBAry MiXx UneHamu pagw, Lo €
cynaamMy, i TMm, XTo NpodeciiHo He HaNeXuTb Ao CyAiBHULTBA” . YyacTb iHWMX FiNOK Bnagu

71. [us., 30kpema: ECtHR Campbell and Fell v. the United Kingdom, 28 June 2014, 7819/77 and 7878/77,§ 78.

72. [Oxepeno: CDL-AD(2010)004, § 43.

73. CDL-AD(2010)004, § 32.

74. [xepeno: Recommendation (94)12 of the Committee of Ministers on the Independence, Efficiency and the Role
of Judges (Principle .2.a.), ie nepeBary BigAaHo pagi npaBocyaas, NPoTe BU3HAHO 1 iHLWi cuctemm.

75. CDL-AD(2007)028, Report on Judicial Appointments, § 44f. 3aranbHa CpAMOBaHICTb MPaKTVKM B KpaiHax
CniBApPY>KHOCTI TAXIE O YCYHEHHA BMKOHABYOI BaaW Bif nNpoLecy NpusHayeHHA CyaaiB Ta CXUNAETbCA A0
YTBOPEHHSA BijNOBIHNX KOMICili, YacOM BiJOMMX AIK KOMICii B cnpaBax CyaAiBCbKMX cny6. Aus.: J. van Zyl Smit
(2015), The Appointment, Tenure and Removal of Judges under Commonwealth Principles: A Compendium
and Analysis of Best Practice (Report of Research Underrtaken by Bingham Centre for the Rule of Law), pexum
poctyny: http:/www.biicl.org/documents/689 bingham centre compendium.pdf.

76. CDL-AD(2002)021, Supplementary Opinion on the Revision of the Constitution of Romania, §§ 21, 22.

77. [Ou.:CDL-PI(2015)001, Compilation of Venice Commission Opinions and Reports concerning Courts and Judges,
ch. 4.2, and the references.
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He MOBMHHA CTaHOBUTM 3arpo3y HEMPaBOMIPHOrO TUCKY Ha UYNeHiB pagu NpaBoCyaan Ta Ha
CyniBHMLTBO 3aranom’®,

83. HaaBHicTb fOCTaTHIX pecypciB € iCTOTHMM YMHHNKOM 3abe3mneyeHHsA CyAiBCbKOI HE3aNIEXKHOCTI
Bif iHCTUTYTIB lepKaBHOI BNlagy Ta NpuBaTHMX Cy6'eKTiB, abv CyfiBHALTBO Mano 3Mory 34iliCHIOBaTH
CBOI 000B'A3KM B YeCHUI Ta AiEBUIA CNOCIO, 3aBAAKMN YOMY B CYCMiNIbCTBI YKOPIHIOETHCA OBIPa 10
npaBoCyaan v Bipa y npaBosnagaa’®. MoxnvBiCTb BUKOHABUOI BNafy CKOPOUYyBaTu OIOLKeT CyA0BOI
BJIaJV € OQHVM i3 NPUKNaAiB TOro, K GiHaHCYBaHHS CYAOBOT CUCTEMY MOKe CTaTU iIHCTPYMEHTOM
HaAMiPHOro TUCKY Ha Hel.

84. Cnyx6i nybniyHoro 3B1HyBayeHHA Ma€ 6y TV 3a60POHEHO BTPYYaTWCh Y CyAOBi CNpaBy No3a
MeXxamu Ti CTaHAAPTHOT POl B CUCTEMI KPUMIHAMbHOI IOCTULT — HAaNPUKIag, y paMKax Toro, Lo
BracTuBe Mogeni [pafAaHCbKoI] «npoKypaTypm». Taki TOBHOBaXKeHHSA 3anepeuyioTb CrpaBy CaMoro
CyAiBHMLTBA Ta 3arpoXytoTb NOro He3anexHoCTie,

85. ETanoHHi TeCTu, Lo MiCTATbCA B MyHKTaX Xii-Xiv, CTOCY0TbCA NepeayCiMm CPUNHATTA He3aneXHOCTi
CyRiBHMLTBA. «3BMHYBauyBaJIbHUI YXUI» € 3pa3KoM OpaKy He3aneXKHOCTi, MiACUIEHHAM YOro MOXe
6yTI 3MOra 3aCTOCOBYBATM CaHKLIii 33 «<HenpaBuibHi» Cy[oBI pilleHHs. 3peLUToto, CnpaBesvBi
1 [OCTaTHI BUHAaropoau € KOHKPETHVIM NPOoABOM GpiHAaHCOBOI He3aneXXHOCTi CyfiBHMLTBA. BoHM
€ 3acobamu 3anobiraHHA KOPYMLii, IKa MOKe 3arpoXKyBaTh HE3aNeXXHOCTI NPAaBOCYAAA He NnLle
Bifl iHLUMX TiNIOK ep»KaBHOI BNaaw, a 1 Bifj OKPeMUMX MPUBaTHNX OCi6®,

b. HesanexHicme okpemux cyodie

Yn € HaABHMMU [OCTATHI KOHCTUTYLIHI Ta B3aKOHEHI rapaHTii He3aNneXXHoCTi
OKpemux cyapis?
i. Yu nepebyBae cynniBcbKa AiAnbHICTb Nif HAarMA40M, WO AOro 34iACHIOTb BULLi
CYAV —N03a MeXamu anenAaLiiHoro po3riagy, OUiNbHUKK CyfiB, OpPraH/ BUKOHABYOI
BMaAM Ta iHWI opraHy ny6niyHoi Bnagn?

ii. YnrapaHtye KoHCTUTYLiA NpaBO Ha KOMNETEHTHOIO CYA A0 (<CMPaBXHbOro Cyaato,
3a3fanerigb yCTaHOBIEHOI0 3aKOHOM»)52?

iii. Y1 3aKOH YITKO BU3HauaE, AKMI CYA € KOMAETEHTHMM? Yn npunucamm npasa
BCTAHOBJIEHO YiTKi NpaBuna Woao po3B'A3aHHA CMOPIB LWOA0 KOMMETeHLii?

iv. Yn 3[0iNCHI0ETbCA PO3MNOAINn cnpaB Ha MiAcTaBi 06'EKTUBHUX i MPO30pPUX
KpuTepii? Yn BNKIOYEHO BiACTOPOHEHHA CyaAi BiA BeAeHHA CnpaBu, OKpiM
BVINaAKiB, KOJV 3asiBNIEHUI OAHIElO 3i CTOPIH BifBiA cyani abo camoBifBig BU3HAHO
06rpyHTOBaHNM?®3

78. CDL-INF(1999)005, Opinion on the reform of the judiciary in Bulgaria, § 28; guB. Takox, Hanp... CDL-AD(2007)
draft, Report on Judicial Appointments by the Venice Commission, § 33; CDL-AD(2010)026, Jiont opinion of the
draft law on the judicial system and the status of judges of Ukraine, § 97 — wogo HaneXxHoCTi MiHICTPIB fO paan
npasocyaAan.

79. CM/Rec(2010)12, § 33ff; CDL-AD(2010)004, § 52ff.

80. CDL-AD(2010)040, § 71ff.

81. MigTBepAXeHHn 3a pxepenom: CDL-AD(2012)014, Opinion on Legal Certainty and the Independence of the
Judiciary in Bosnia and Herzegovina, § 81.

82. CDL-AD(2010)004, § 78; ouiB., Hanpuknag: European Commission on Human Rights, Zand v. Austria, 7360/76, 16
May 1977, D.R.8, p. 167; ECtHR Fruniv. Slovakia, 8014/07, 21 June 2011, § 134ff.

83. LLogo po3nopginy cnpas gus.: CM/Rec(2010)12, § 24; CDL-AD(2010)004, § 73ff. Kuiscbki pekomeHgauii ObCE (The
OSCE Kyiv Recommendations) HaBoasaTb Ak 3pa30K 406poi NpaKTUKY — abo po3nogAin 3a xepebom, abo po3nogin,
3aCHOBaHWIN Ha 3a3[anerifib BCTAHOBNEHMX, YiTKNX | 00'EKTUBHUX KprTepiax (§ 12).
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86. HezanexxHicTb okpeMux CyaiB Mmae OyTu 3abe3neueHo B TakMii Cammii Cocio, LLO 1 He3anexHicTb
CyZ0BOI BNaju Bifl 3aKOHOaBYO0i, @ 0COBGNIMBO BMKOHABYOI INOK Blagw.

87. MoxnuBicTb anenAuinHOro 0CKapXXeHHA piLleHb A0 CyAY BULLOI IAaHKM € 3arafibHO CKagoBo
CyZ[oBOI cuCTeMU Ta MOBUHHA O6YTU NuLLe EAUHUM CNOCOBOM, Y AKWI 30IACHIOETLCA KOHTPOMb
CyAAiB LWOAO 3aCTOCYBaHHA HUMU NpUNKciB Npasa. Cyaai He NOBYHHI OyTW NiaBNagHUMM HarnAAoBI
3 60Ky CBOIX KONEer-cyaais, a TakoxX — a fortiori — HarnA#oBi 3 60Ky 6yab-AKOT iEpapXiYHOI NaHKK
BMKOHaBYOI BNIaW, LLO MO0 34iiICHIOTb, MPVMiPOM, MOCagoBLi NyoniuHoT cy»6u. Takuin Harnag
3anepevyBaTUMe 0COBNMBY HE3aNEXHICTb CyAdiB i Y HACNiAKY — CTAHOBUTME MOPYLUEHHS
npaBoBnagan®.

88. «[apaHTilo MOXKHa PO3YMITU K TaKy, LLIO Ma€ ABa acnekTn. OViH — CTOCYETbCA Cy/ly 3arasiom.
IHWWI — CTOCYETbCA OKPeMOro cyaai abo cyaaiBcbKoi Koneril, Wo po3rnagatTb cnpasy. <...>
HepoctaTHbo, abn nuwwe 3a3panerigb 6yB yCTaHOBNEHMUI KOMMNETEHTHUIA cyf (@60 CTPyKTypHa
oAVHUUA Cyny) ANA PO3rnsAay NeBHOI CNpasu. ICTOTHO BaXNUBUM € TOWN NOPAZOK, Y AKUIA B CyAi
3a3janerigb BM3HauYalOTb OKPEMOTro Cyaato (UM CyaniBCbKy KOJErilo), Maloumn Ha yBasi, LWo Len
nopsAAoK NobyAOBaHO Ha 3aranbHKX 06'EKTYBHMIX MPUHLMMAX»5,

¢. bescmopoHHicmb cydisHUymea®®

Yy € HaABHMMY KOHCTUTYLiNHI Ta B3aKOHEeHi NpaBua Woa0 6e3cTOPpOHHOCTI
cypiBHuLTBa?®’
i. AKMM € CNIPUNHATTA CYCNiNbCTBOM 0€3CTOPOHHOCTI CYAiBHMLTBA Ta OKPeMUX
cynpis?
ii. Yum € Kopynuia B cyaiBHUUTBI? Ym 34iiCHIOTbCA 0CO6NMBI 3aXOAM Ha MPOTUAi0

Kopynuii B CyAiBHNUTBI (AK-TO AeKnapyBaHHA CTaTKIB)? AKUM € CNPUNHATTA TaknXx
3axofiB cycninbcTBom?®

89. be3CcTopOoHHICTb CyAiBHULITBA MaE OyTv 3abe3neyeHo Ha MPaKTYL, @ TaKOXK Y NpUMucax akTiB
npasa. KnacmuHa dopmyna, Ak ii BUCNoBneHo, Nnpumipom, y npaktuui €sponericbkoro Cyay 3
TIOACHKIMX NPAB, € TAKOI: «MPaBOCY A MA€ by T He NnLLe 3[iNCHEHO, Tak caMo Ma€ By T 3prMmo,
Lo oro 3aiicHeHo»®. Tif MM Ma€eTbCA Ha yBa3i 06'EKTVBHA, @ TAKOXK CY6'€KTMBHA OE3CTOPOHHICTD.
CRpUWIAHATTA CYCniNibCTBOM MO>Ke JONMOMOT TV OL{IHWTY, U/ MPABOCYAAs € 6€3CTOPOHHIM Ha MPAKTUL.

90. leknapyBaHHs CTaTKIiB € 32CO60M NPOTUZT KOPYNLii, T03asK BOHO MOXe MNPOSINTU CBIT/IO Ha
6yab-AKUIA KOHOMIKT iHTEpeCy 11 MOXIIMBO CMIPUYMHKTY NEPEBIpKY Oyab-KOro ANBHOIO fgoxoay®.

84. CM/Rec(2010)12, § 22ff; CDL-AD(2010)004, § 68ff; CM/Rec(2000)19 of the Committee of Ministers to member
States on the role of the public prosecution in the criminal justice system, § 19; CDL-AD(2010)004, Report on the
Independence of the Judicial System: Part | - The Independence of Judges, § 72.

85. CDL-AD(2010)004, § 79.

86. CratTa 6(1) EKIM; cTatTa 14(1) MMM, cTatTa 8(1) AKIN; ctatTa 7(1)(d) AXMTH; IMB. TaKOX LWOAO Pi3HOMAHITHUX
acnekTiB 6e3cTopoHHOCTI: Bangalore principles of judicial conduct, Value 2, including absence of favour, bias
or prejudice [BaHranopcbKi NpUHLMNN CyaniBCbKOI NoBeiHKY, LIIHHICTb 2, BKMIOYHO i3 HegonyCcTMMICTIO Aill Ha
KOPUCTb (K020Ch), TeHAEHLINHOCTI abo ynepepxeHocTil.

87. [us., npumipom: ECtHR Micallef v. Malta [GC], 17056/06, 15 October 2009, §§ 99-100.

88. LWopo kopynuii 3aranom agms.: [.LF.1.

89. [us., Hanpuknag: ECtHR De Cubber v. Belgium, 9186/80, 26 October 1984, § 26; Micallef v. Malta, 17056/06, 15
October 2009, § 98; Oleksandr Volkov v. Ukraine, 21722/11, 9 January 2013, § 106.

90. CDL-AD(2011)017, Opinion on the introduction of changes to the constitutional law “on the status of judges” of
Kyrgyzstan, § 15.
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d. Cny»x6a 38UHy8a4yeHHs: CAMOCMIiliHicmb | KOHMposb

Yn pocTaTHbOO Mipoto 3a6e3neyeHo CamMOCTilHICTb Cny»K6u 3BUHYBauyeHHA?

i. Ym cnyxba ny6siyHOro 3BMHYBaUYEHHsA € AOCTAaTHbO CAaMOCTIHO B CUCTEMI
JepXkaBHOI CTPyKTypu? Yn aie BOHa pajLle Ha NigcTaBi NpUNMCiB akTiB NpaBsa,
Hi>K BUXOAAUM 3 MOMITUYHOT AOLINbHOCTI?!

ii. Yn go3BoneHo, W06 BMKOHABYa Biaja AaBaja KOHKPETHI BKa3iBKM CJyXOi
3BUHYBaYeHHA B OKpeMIX cripaBax? AKLLO TaK, TO U/ 00r'pyHTOBaHi BOHU MMCbMOBO
i UM € NpeAMeTOM NepPeBIPKY 3 OOKY rPOMaACbKOCTI?®?

iii. Yn moxe 3BMHYBay BMLWOrO PiBHA AaBaTU MPAMi BKa3iBKU 3BUHYBavy HMKYOrO
piBHSA B OKpeMili cnipaBi? fAKLLO TaK, TO UM iX O6rPYHTOBAHO B MUCbMOBI GopMi?

iv. Yn € HaABHMM MexaHi3M, 3a AKMM MONOALWMIA (33 MOCaA0t0) 3BMHYBay Mir 6u
OCMOPUTM MPaBOMIPHICTb TaKol BKa3iBKM Ha MifCTaBi TOro, WO BOHA € HE3aKOHHO
ab0 HeOCTaTHLO O6FPYHTOBAHOO?

V. A TakoX — Un MO»Ke 3BVHYBaY, KNI OCMOPIOE NPABOMIPHICTb BKa3iBKU, MpoxaTu
MpOo CBO 3aMiHy?*?

vi. Y4 mpunmMHeHHA NOBHOBaXeHb € JOMYCTUMUM NMLWIE TOAi, KON 3BMHYBaY
[OCAra€ NeHCiNHoro Biky abo 3 AucUMnaiHapHUX NPUYUH, Y — AK anbTepHaTUBa
— 3BMHYBauiB NPU3HAY€HO Ha BifLHOCHO TPMBANII MPOMIXKOK Yacy 6€3 MOXXNMBOCTI
NMOHOBNEHHA?%*

vii. Yu BCi Ui nTaHHA Ta NiJCTaBU 3BifIbHEHHA 3BMHYBauiB UiTKO BU3HAYeHO Npunmncamm

npaea?®®

viii. Y n € HaABHUMM 3aCOOU PUANYHOTO 3aXNCTY OKPEMOTO 3BMHYBaya Ha BUMaAoK
pilLEHHSA WO#O NOro 3BiNbHEHHA?®

ix. Y1 npr3sHauyeHHsA, NepeBefeHHA i Kap'epHe MiABULLEHHA 3BUHYBaYiB 3aCHOBAHO Ha
00'EKTUBHUX YMHHUKAX, AK-TO: 3[iOHICTb, YECHICTb i OCBI/, — a HE Ha NONMITUYHUX
MipKyBaHHAX? Y1 TaKi NpuHLMNM 3aKnageHo B Npunmcax npasa?

X. Yu € cnpaBefnuBoOIO i OCTAaTHLOIO OMaTa npadli 3BUHyBayiB?®’

xi. Yn € BifuyTTA TOrO, WO B AiANLHOCTI CY>KOM 3BMHYBAaY€HHA JOMNYCTUMUM €
B1OipKOBE 3aCTOCYBaHHA 3aKOHY?

xii. Yu € gii cny6v 3BUHYBaYE€HHA NPEAMETOM CYAOBOrO KOHTPOIO?

91. He icHye 3aranibHOro CTaHZapTy LOAO OpraHisadii cny»kbuv 3BMHYBaYeHHs1, 0COGIMBO W00
TOrO, AKUI OpraH Blagu Ma€ Npu3Havati Ny6niyHMX 3BUHYBAYiB, abo WOAO0 BHYTPILHbOT
opraHi3aLlii gianbHoCTi cny6wm nyoéniyHoro 3sMHyBaYeHHs. BTim, Mae 6yTu 3ab6e3neyeHo i gocTaTHio
CaMOCTIlHICTb, aby opraHu 3BMHYBaYeHHA Oy 3axX1LLEeHIMU Bifi HENMPaBOMiPHOIO MNONITUYHOTO

91.
92.
93.
94.
95.

96.
97.

L., 30kpema: CM/Rec(2000)19, § 11ff; CDL-AD(2010)040, § 23ff.

Ixepeno: CDL-AD(2010)040, § 22.

Ixepeno: CDL-AD(2010)040, § 53ff.

[xepeno: CDL-AD(2010)040, §§ 34ff., 47ff.

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part [ - the
Prosecution Service, § 39.

CDL-AD(2010)040, § 52.

CDL-AD(2010)040, § 69.
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BNuBY. BinnosigHo Ao NpyHLUMMY 3aKOHHOCTI cy»6a NyoniyHOro 3BMHYBayYeHHsA NOBMHHA AiATU
nuLe Ha NiacTaBi NPUMNWCIB akTa Npasa Ta 3rigHo 3 HUMK®E. Lle He nepelkogKae Tomy, 106
npunucamm akTa npasa Oyno HagaHO opraHam 3BUHYBaYeHHsA NEBHOT AMCKpeLii WoJo Toro,
pO3MnounHaTK NpoLeaypy KpMMiHarIbHOro nepeciigyBaHHA Yn Hi (MPYHLMM CAYLIHOT Harogwm)®.

92. CaMOCTIilHICTb TaKoX Ma€ 6y T 3abe3neueHo BcepeanHi Ciyx6m 3BMHyBayeHHs. 3B1HYBaui
He NOBVHHI NiANOPAAKOBYBATUCb BKa3iBKaM Y paMKax *KOPCTKOI iEpapXil, He Matoum MOXKIUBOCTI
DiATN NeBHUM YMHOM Ha BIACHWI PO3CY[, Ta MOBMHHI MaT! MOXIMBICTb HE BUKOHYBATV BKa3iBOK,
LLIO CynepeyaTb 3aKOHY.

93. MipKyBaHHA CTOCOBHO CYAIBHMLTBA 3aCTOCOBYIOTbCA, mutatis mutandis, i Bo cnyx6m
3BMHYBaY€HHSA, BKIIOYHO 3 TUMU, LL|O CTOCYIOTbCA BaXIMBOCTI OLiIHIOBaHHA IOPUANYHMX NPUMUCIB,
a TaKOX NPaKTUKK.

94. TyT Tak camo'® focTaTHIl piBEHb BUHArOpOAM € BaXK/IMBMM CKIAJHUKOM CaMOCTIIHOCTI Ta
3ano06iXXHNKOM KOpyLil.

95. YnepemKeHicTb 3 60Ky Ciy»0u ny61iYHOro 3BUHYBaYeHHSA MOXe CMPUUUHATACH 40 XMOHOrO
3BVHYBayeHHs abo A0 BMOIPKOBOrO 3BMHYBauYeHHs, 0COOMBO AKLLO NOETbCA NPO OCi6, Wo npu
Bnagi abo HabnvkeHi go Hel. Lle HaparkaTMe Ha Hebe3neKy GyHKLiOHYBaHHA BCI€l OPUANYHOT
C1CTEMMU, @ TOMY € 3arPO30t0 NPaBOBRAAA. Y BUABNEHHI Takol ynepea)eHOCTi ICTOTHO BaXK/IMBUM
€ Te, AK Lie CNpUNMaE CycninbCTao.

96. AK i B iHLIVIX AiNAHKaX, HAABHICTb IOPUANYHIMX 3aCO0iB 3aXUCTY, NPUCTYNHWX ANA ocib, uninpasa
3a3Hasn NOPYLLEHHSA, € HEOAMIHHOIO [i1A TOro, LWob NpaBoBnasasA 6yno BbepekeHo.

e. HezanexHicmeo i 6e3cmopoHHicme adeokamypu

Yy 3a6e3neyeHo He3anexHiCTb i 6€3CTOPOHHICTb afBoOKaTypu?

i. Ynm € HaABHOIO BM3HAHA, OpraHi3oBaHa Ha MiACTaBi YNEeHCTBA Ta He3anexHa
npaBHUYa npodecis (aaBokaTtypa)?'”!

ii. Yn € y3akoHeHe MigrpyHTa Ana ¢YHKUiOHYBaHHA afBOKaTypu, 3aCHOBaHOI
Ha MPUHUMNAX He3aNIeXXHOCTi, KOHIAEHLINHOCTI 1 NpoeciNHOT eTUKM Ta Ha
YHUKHeHHi KOHONIKTIB iHTepecis?

iii. Yv gocTyn o afBOKaTypy BPEry/IbOBaHO B OO'EKTUBHUI | OCTAaTHBbO BiAKPUTUIN
CNocib, BKIOYHO 3 TUM, LLIO CTOCYETbCA BMHAropoay Ta npaBHUYOi 4ONOMOri?

iv. Y € HaAaBHVMYM B aABOKaTypi Ai€Bi Ta cnpaBeanuBi gucumMniiHapHi npoueaypwu?
V. AKUM € CMIPUNHATTA He3aneXHOCTi aBOKaTypy CyCninbCTBOM?

97. Taka He3anexHa npaBHUYa Npodecia AK aiBOKaTypa Bifirpae 3acagHnyy posib B AiANIbHOCTI
CynoBoi cuctemu. Tomy KpUTUYHO BaxnNMBO, o6 if 6yno opraHizoBaHo B crocio, wo 3abesneyye i
He3anexHicTb i HanexHe dyHKUiOHyBaHHS. Lie 03Hauae, Lo B 3aKOHOLaBCTBI NepebayeHo rofoBHi
BJIACTMBOCTI 1i HE3aNeXHOCTI Ta WO AOCTYN A0 NpaBHMYOI npodecii (aaBoKaTypu) € JOCTaTHbO
BiSIbHUM i3 HaZlaHHAM AiEBOCTi NpaBy 0cObM Ha opuanyHy nopagy. LLo6 3a6e3neuntu HezanexHicTb

98. [Aus.:1l.A.1.

99. CDL-AD(2010)040, 8§ 7, 53ff..

100. Aue.: I.E.1.a.xiv cTOCOBHO cyapiB.

101. Aue.: Recommendation No. R(2000)21 of the Committee of Ministers to member States on the freedom of exercise
of the profession of lawyer.
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i 6€3CTOPOHHICTb NPaBHMKIB (afBOKATIB), HEOAMIHHIM € PO3rNAf CMPaB Yy KPUMiHaTbHOMY
CY[OUMHCTBI 1 AncumUnaiHapHOMY NPOBa»KeHi B liEBMIA Ta CnpaBeannBuii cnocio.

98. NpodeciHa eTrka nepenbayac inter alia Te, Lo «HaAAOUN KITIEHTAM HEYNepPEeaPKEHO NOCYI
3 nopaf i NpefcTaBHMLTBA, MPaBHMK NMOBUHEH 0OCTOBATY He3aNeXHICTb i KOPUCTYBaTUCh
3aXMCTOM, LLO MOro Haf,a€ Taka He3anexHicTb» %2, MpaBHYIK «MOBCAKYAC MA€ 0OCTOOBATI HaNBULL
CTaHZApPTV NPaBAUBOCTI, LOOPOYECHOCTI Ta CNpaBeAIMBOCTI LLIOAO CBOIX KIIEHTIB, Cyay, Koner i

BCiX,

3 KM BiH 3aUMHAE NPodeciiiHi CTOCYHKN»'%, «<He NoBUHEH HabyBaTW CTaHy, KoM iHTepec

Kni€HTa BXOAUTb Yy KOHPAIKT i3 iHTepecom npaBHMKa»'® Ta «MOBMHEH CTaBUTUCh [0 iHTepecy
KJiEHTa AK 1O NePLIOPAAHOro»'®.

2.CnpaBeanvBe CyAOUNHCTBO'%

a. locmyn 0o cyodie

Yy matoTb 0cobum AieBun gocTyn Ao cygis?

102.
103.
104.
105.
106.

107.

108.

109.

110.
.

112.

i. Locus standi(npaBo nopywmtu cnpasy B cyzi): Y B 0cobu € nerkopgocTynHa i fiesa
MOXNMBICTb OCKaPXKUTM aKT My6niYHOro abo NpmBaTHOro Cy6'ekTa, AKLLO MaE MicLie
BTPYyYaHHA B ii npaBa?’”’

ii. YnrapaHToBaHO NPaBO Ha 3aXMCT, BK/TOYHO 3 MOXKJIMBICTIO MaTy Ji€BY NPaBHUYY
gonomory?'% gkio TaK, TO Lo € OPUANYHUM OXKePesioM L€l rapaHTii?

iii. Y1 enpaBHMYa gonomora NPMCTYMHO AN1A CTOPIH, Lo He MaloTb AOCTaTHIX CTaTKIB
Znsaii onnatu, ane npu LboMy iHTepecu cnpaBeganBoCTi BUMaratTb Liboro?'%

iv. Yu € posymHumu dopmanbHi BumMorn''?, ctpoku'" Ta po3mipu cygosoro 36opy''??

International Bar Association - International Principles of Conduct for the Legal Profession, 1.1.

Tam camo, 2.1.

Tam camo, 3.1

Tam camo, 5.1

CratTa 6 €EKJINM; ctatTa 14 MIIMIMN; ctatta 8 AKIM; ctatTa 7 AKMJIH. MpaBo Ha cnpaBeannse CyaourHCTBO Gyno
BM3HaHO €Bponeicbknum Cynom CnpaBednnBOCTI AK «HaBisiHe cTaTTelo 6 EKJIM»: C-174/98 P and C-189/98 P,
Netherlands and Van der Wal v. Commission, 11 January 2000, para 17. [lus. y ubomy 38'A3Ky cTaTTio 47 XapTii
3acafHun4mx npas €sponencbkoro Cotsy.

«CTyniHb JOCTYMHOCTI, HaJaHOT HaLlioHaNbHMM 3aKOHOAABCTBOM, Tak CaMO Ma€ 6y T OCTaTHbOLO, abu 3abe3ne-
ynTK «npaBo (0cobu) Ha CyA» 3 NOrnAAY NPUHLMMY NPaBOBAaAAA B AeMOKPATUUHOMY CycnifibCTBi. A1 NpaBo Ha
JocTyn 6yno fieBumM, 0coba NoBUHHA MaTV 3PO3yMisly 1 peasibHy MOXKIIMBICTb OCKaPXKUTY aKT, AKMI € BTPYUYAHHAM
y Ti npaBa», ECtHR Bellet v. France, 23805/94, 4 December 1995, § 36; nigTBepaxeHHsa: ECtHR M.D. and Others v.
Malta, 64791/10, 17 July 2012, § 53.

CratTa 6(3)(c) EKIM, ctatTa 14(3) MMM, ctatTa 8(2) AKJIM; NnpaBo Ha 3axucT 3abe3nedeHo ctaTTeto 6(1) EKIINM
B LMBINIbHOMY CyAOUMHCTBI, AUB. Hanp... ECtHR Oferta PlusSRL v. Moldova, 14385/04, 19 December 1995, § 36;
nigTBepaxeHHA: ECtHR M.D. and Others v. Malta, 64791/10, 17 July 2012, § 53.

CratTa 6(3)(c) EKIM, cTaTTAa 14(3)(d) MMM Wono KpMMiHanbHOrO CyAOUMHCTBA; MPABO Ha MPaBHMYY AOMOMOrY
nepen6aueHo neBHoto Mipoto ctatTeto 6(1) EKIIM wogmo umeinbHOro npasocyaas: ane. Hanp.: ECtHR A. v. the United
Kingdom, 35373/97, 17 December 2002, § 90ff; Llofjo KOHCTUTYLiINHUX CyAiB AMB. 30Kpema: CDL-AD(2010)039reyv,
Study on individual access to constitutional justice, § 113.

LLlono koHcTUTyLiiHOrO cyaounHcTBa ame.: CDL-AD(2010)039rev, § 125.

Lopo koHcTuTyLinHoro cynounHctaa AnB.: CDL-AD(2010)039rev, § 112; 1040 YaCOBUX MeX B yXBaNl€HHi pilleHb
avB. § 149,

LWopo HagmipHoCTi cynoBoro 36opy avB. Hanp.: ECtHR Kreuz v. Poland (no.1), 28249/95, 19 June 2001, §§ 60-67;
Weissman and Others v. Romanis, 63945/00, 24 May 2006, § 32ff; Scordino v. Italy, 36813/97, 29 March 2006, § 201;
Sakhnovskiy v. Russia, 21272/03, 2 November 2010, § 69; WwWoao HaAMIPHOCTI 3acTaBW Ha CYAOBi BUTPATU AUB.
Hanp.: ECtHR Ait-Mouhoub v. France, 22924/93, 28 October 1998, §§ 57-58; Garcia Manibardo v. Spain, 38695/97,
15 February 2000, §§ 38-45; o0 KOHCTUTYLiHOrO cyaounHcTBa AmBe.: CDL-AD(2010)039rey, § 117.
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V. Yn € goctyn po npaBocyanas NerkofoCcTymHUM NpakTuyHo?' Aki 3axogu
3aCTOCOBYIOTHCS, a6 MOro MoserwmnTIA?

vi. Yn noTpibHa iHdopmaLia wono GyHKLioOHYBaHHA CYAiBHULITBA € NMPUCTYMHO AnA
rPOMaACbKOCTI?

99. Tioaw, 3a3BMYaii, He B CTaHi CamOCTINHO po3noYaTi CyaoBuin npouec. Tomy npaBHMYa 4Ornomora
€ KPUTUYHO BaXKNTMBOIO Ta MA€ Oy TU 3arasibHOMPUCTYNHOM. [paBHMYa fonoMora Ma€e 6yTv HaflaHa
TAKOX | TM, XTO He B 3MO03i 3a Hel 3annaTuTu.

100. Lle nnTaHHA CTOCYETLCA HU3KM NPOLEefYPHUX NEPELUKOA, AKI MOXYTb CTaBUTHY Mif 3arpo3y
[ocTyn fo npasocyaas. HaamipHi dopmarnbHi BUMOT MOXYTb MPY3BOAUTN [0 TOTO, O HaBiTb
Cepo3Hi Ta AOCTaTHbO OOrPYHTOBAHI CrpaBu Mo<e 6y T BU3HAHO HEMPUAHATHUMUN. CKNagHICTb
TaKMX BUMOT MOXe, KPiM TOro, CNPUYMHATI NoTpeby 3BepTaTnCh 10 afBOKaTa HaBiTb TOA), Ko
CrnpaBa € 4OCUTb MPOCTOI Ta NOTPebye He3HaUHNX GiHAHCOBUX BUTPAT. AbY CNpOCTUTY CYAOBI
npouenypu, Ma€ 6yTy 3anpoBag>KeHO CMPOLLEHi CTaHAAPTM30BaHI MoZeni, siki Ans nogen €
NErkogoCTYNMHUMU.

101. HagTo ctucni CTPOKM MOXKYTb Ha NPaKTULi CTOATW Ha 3aBagdi 34iCHEHHIO TIOAbMU CBOIX
npa.. Bucoki po3mipy cynoBoro 36opy MOXyTb BijOUTU OXOTY B GaraTbOX Jitofel, 0COb6nMBO 3
HU3bKMM pPiBHEM AOXOAiB, 3BepTaTnCA A0 Cyay.

102. Bignosigi Ha BuLLe HaBefeHi NMTaHHA CTOCOBHO NMpoLedypHUX NepeLIKkod MaloTb YMOXKIIUBUTA
dbopmyBaHHA NonepeaHbOro BUCHOBKY LLIOAO TOrO, HAaCKiNbKM AOCTYN A0 CyAY rapaHTOBaHO. BTim,
MoBHa BiANOBIZIb MAa€ BPAaxoBYBATU TaKOX | CMPUIAHATTA L€l NpobnemMaTnKm rpoMagCbKicTio.

103. CygiBHMLTBO He MOBMHHE CNPUIMATUCh, AK BigAaNeHe Bi ftogen Ta BTaEMHuYeHe. HasaBHICTb,
30KpeMa B IHTepHeTi, 3po3yminoi iHpopMaLlii o0 TOro, AK 3BEPHYTUCH 10 CYAY, € OOHUM i3 LLNAXIB
rapaHTyBaHHsA [liEBOro B3aEMO3B'A3KY Mi>K CYCMiNIbCTBOM i CyloBOI0 cucTemoto. IHpopmaLis mae
6YyTI NErkoAoCTYMHO [/1A BCbOIO HaCeNIEHHS, BKITOYHO 3 YpPa3nnB1MM Fpynamu, Ta nogaBaTuch
MOBaMV HaLliOHaNIbHUX MEHLUVH i/abo mirpaHTiB. Mae 6yt fobpe po3rany»keHa no BCii KpaiHi
MeperKa CyAiB HVXYOI JTaHKWY, a 1i Cy0Bi NPUMILLEHHA — IErKO NPUCTYNMHUMM.

b. lMpe3ymnyia 6ezguHHocmi’’*

Yy rapaHTOBaHO Npe3ymnLito 6€3BUHHOCTI?
i. Ym npe3ymnuito 6€3BUHHOCTI FapaHTOBaHO NpuUMNM1camy npasa?
ii. YneHaaBHMMM 3pO3yMini Ta cCnpaBeAnvBi NPaBKna WoAo TArapa AOBEAEHHA BUHN?

iii. Yu € HaABHUMY B3aKOHEHI I'apaHTil, CNPAMOBaHi Ha 3amobiraHHA BYMNagKam, Ko
iHWI rinKW BNagn po6nATb 3adBU WOAO NPOBYHM 3BMHYBAaYeHOT ocobu?'

iv. Yn 3abe3neyeHo npunvMcamu npaBa 1 Ha MPaKTWLi NPaBO MOBYATU Ta He

113. LWLono notpebu B gieBoMy Npasi Ha AOCTYN A0 CyAy AMB. Hanp.: Golder v. The United Kingdom, 4451/70, 21 January
1975, § 26ff; Yagtzilar and Others v. Greece, 41727/98, 6 December 2001, § 20ff.

114. CratTa 6(2) EKJIM; cTatTAa 15 MIITIM; cTatTa 8(2) AKNIM; ctatTa 7(1)(b) AXTUTH.

115. ECtHR Allenet de Ribemont v. France, 15175/89, 10 February 1995, § 32ff. LLlogo BTpyyYaHHs opraHiB Bnaaw, AKi He
HanexaTb O CYAOBOI, B MUTAHHAX, NOB'A3aHUX i3 KpUMiHanbHUMK cnpaBamu, ame.: CDL-AD(2014)013, Amicus
Curiae Brief in Case of Rywin v. Poland (Application Nos 6091/06, 4047/07, 4070/07) pending before the European
Court of Human Rights (on Parliamentary Committees of Inquiry). EBponeiicbkunin Cyg i3 NIOACHKUX NPaB yXBanue
piweHHs B cnpagi Rywin v. Poland 18 niotoro 2016 p.: auB. 30kpema: § 200ff. 3 NUTaHHA WOLO CUCTEMATNYHNX
KPOKIB Y BiAMOBIAb Ha BUMOTY 06BMHYBaya (3BMHYBauyBanbHUA yxun) Ame. NyHKT ILE.1.a.xiii.
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104.

iHKpVMiHyBaTV camoro cebe abo uneHiB cBO€ei poanHK?'®

V. Yn € HaABHMMM rapaHTil CynpoTn HaATPUBANOro AOCYAOBOro TPMMAHHA Mif
Baptoto?'"”’

Mpe3ymnuin 6e3BMHHOCTI € JOKOHEYHOIO B 3abe3rneyeHHi NpaBa Ha CNPaBeA/IMBE CYLOUMHCTBO.

A6u npe3ymnuito 6€3BUHHOCTI 6y/10 rapaHTOBaHO, TArap AOBEAEHHS BUHU MAE By Ty NOKIageHo
Ha CTOPOHY 3BMHYBaueHHA' "%, MNpaBuna i NpaKTrKa Woao AoKa3yBaHHS, AKe BYUMaraeTbCs, MaloTb
6y TI 3pO3yMiNnMK 11 cnpaBeaIMBMMA. He NOBMHEH YUNHUTUCb HEHABMUCHO Y HABMUCHO BIIUB
3 60Ky iHLIVX FiNIOK BNagy Ha KOMMETEHTHUI CYA0BWI OPraH WAAXOM BUC/IOBNIEHHSA 3a3fanerifb
CBOET OLiHKYM GaKTIB CY0OBOrO pillieHHs. Te came CTOCYETbCA 1 NEBHUX NPUBATHUX ApKepest YMKY,
AK-TO MedinHnx. HagTpureane focygose TPUMaHHSA MNif BapTOK MOKe pO3rAdaTUCh AK BU3HAHHA
3BUHYBAYeHOI 0COOV BUHHOIO LLe 0 BUHECEHHS CYJOBOrO BUPOKY ''°.

¢. IHwi acnekmu npaea Ha cnpasednuee cydoHUHCMBO

Yu BTiNneHo B npunucax npaBa Ta € 3aCTOCOBHUMMW Ha NPaKTULi 4OAATKOBI CTaHZapTX
o0 cnpaBeAINBoOro CyaounHcTBa?

116.

7.
18.

119.

120.

121.

122.
123.

124.

125.

126.

i. Ym rapaHToBaHO mMpunMcamu fnpaBa PiBHICTb MOXMMBOCTEN CTOPiIH? Yn
3abe3neyeHo Le Ha npakTumui?'?°

ii. YuicHyTb NpaBuWna, WO BUKIIYAITb HEMpPaBOMIPHO 3400y Ti foka3u?'™

iii. Yn cynoBmin po3rnag po3noYMHAETbCA, a CYAOBI pilleHHA yxBasnolTbca 6e3
HeBMMNpaBAaHMX 3BOJiKaHb?'* Yn € HaABHUMYM 3acobu NpoTUAiT HeBUNPaBAAHO
yTpriBasieHOMy CyAOBOMY po3rnsagy?'

iv. Yn 3abe3neyeHo CTOpOHaM Cy[AOBOro MpoLecy NpaBo Ha BYaCHUN [OCTYN A0
Cy[OBMX AOKYMEHTIB i MaTepianis cnpasu?'

V. Yu rapaHToBaHO 0CO6i MPaBO BMKIACTY B CyAi CBOIO NMO3uLit0?'%
vi. Yu € cypoBi pilleHHA AOCTaTHbO O6I'PYHTOBAHMM?'%

ECtHR Saunders v. the United Kingdom, 5809/91, 17 December 1996, §§ 68-69; O’Hallaran and Francis v. the United
Kingdom, 5809/02 and 25624/02, 29 June 2007, § 46ff, a Takox unToBaHa npakTuka Cygy. LLlofo iHKprMiHyBaHHA
uneHis cBOEI cim'i anB. Hanp.: International Criminal Court, Rules of Procedure and Evidence, Rule 75.1.
MNipTBepAXeHHA 3a Axkepenom: ctaTTa 5(3) EKJIM.

«TArap AOBeAEHHA BUHW IEXNTb Ha CTOPOHI 3BUHYBaueHHA»: ECtHR Barberd, Messegué and Jabardo v. Spain,
10590/83, 6 December 1988, § 77; Telfner v. Austria, 33501/96, 20 March 2001, § 15; nigTBepAKeHHSA 3a JKEPESIOM:
Grande Stevens and Others v. Italy, 18640/10, 18647/10, 18663/10, 18668/10 and 18698/10, 4 March 2014, § 159.
Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunals and
to a fair trial, U.N. Doc. CCPR/C/GC/32 (2007), IV.

[nB., Hanpuknag: Rowe and Davis v. the United Kingdom, 28901/95, 16 February 2000, § 60.

[ms., Hanpuknag: Jallah v. Germany, 54810/00, 17 July 2006, para 94ff, 104; Gé¢gmen v. Turkey, 72000/02, 29 June
2007, § 60.

CratTa 6(1) EKJIN; ctatTa 8(1) AKNM; ctatTa 7(1)(d) AXMJIH («ynpo#oB>K po3yMHOro CTPOKY»).
CDL-AD(2010)039rev, § 94. [lns., Hanp.: ECtHR Panju v. Belgium, 18393/09, 28 October 2014, §§ 53, 62 (6pak aieBunx
3acobiB Bif HaAMipHO TPVBanVX BUMaAKiB po3rnagy Clpasu cyrnepeunTb cTaTTi 13 y noeaHaHHi 3i ctatTelo 6(1)
€Knn).

Lle npaBo BUNnMBaE — WoAo KpMMiHanbHUX cnipaB — i3 cTaTTi 6(3)(b) EKJIIM (npaBo maTy JOCTaTHLO Yacy 11 3acobis
INA NiroTOBKM BAACHOMO 3aXMCTY): AVB., HanpuKnag, Foucher v. France, 22209/93, 18 March 1993, § 36.
[xepena: ECtHR Micallef v. Malta, 17056/06, 15 October 2009, § 78ff; Neziraj v. Germany, 30804/07, 8 November
2012, § 45ff.

«CratTA 6-1 3060B'A3y€ CyAn 0brpyHTOBYBaTM CBOI pileHHsA»: ECtHR Hiro Balani v. Spain, 18064/91, 9 September
1994, § 27; Jokela v. Finland, 28856/95, 21 May 2002, § 72; nuB. Takox: Taxquet v. Belgium, 926/05, 16 November
2010, § 83ff. Mip 3aronoskom «[paBo Ha Ao6ponopAAHe BpsAAyBaHHA» cTaTTA 41(2)(c) XapTii 3acagHnumx npas
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Vvii. Yn € BIgKpUTUMM CYA0BI ClyXaHHA Ta CyAOBI PilleHHA, 3@ BUHATKOM BUMaAKiB,
nepegb6ayeHnx ctatteto 6(1) EKJIM, abo TUX, KON CyAOUNHCTBO 3AINCHIOETLCA in
abstentia?

Viii.Yv € MOXKNIMBUM PO3MAL CrPaBy B NOPAAKY anenALiiHOro 0CKap»KeHHA, 0co6IMBO
B KpMMiHanbHMX cnpaBax?'?’

ix. Yn 3abe3neyeHo HanexHe Ta WBUAKE AOMPABNIEHHA CY[0OBUX CMOBIlLEeHb?

105. MNMpaBo Ha anenAuiiHe oCKap»eHHA CYA0BOro PilleHHA YiTKO rapaHTOBaHO CTaTTeto 2
MpoTokony 7 EKIM i ctatteto 14(5) MIITIM - y KprMiHanbHKX cnpaBax, a ctatTeto 8(2)(h) AKJM
- 3arasioM. Take NpaBo € 3arasibH1UM NPUHLMOM NPaBOBNAAAA, WO MOro (NpaBo Ha anensLito)
YacTo rapaHTy€e Ha KOHCTUTYLiHOMY ab0 3aKOHOA4ABUYOMY PiBHAX HALliOHaNbHE 3aKOHOAABCTBO,
0Co0NMBO B KpUMiHanNbHi AinaHui. Byab-AKuin cyp, pilleHHA AKOro He MOXKHa OCKap»KUTK B
anenAuiHoOMy NOPAAKY, HAPaXaTUMETbCA Ha PU3UK YNHEHHA NPaBOCYAAA Y CBaBiNbHUIA CNOCiO.

106. Yci BMKNageHi BuLLe acneKkTu NpaBa Ha CripaBefnBui CYyqoBMI PO3rnaL MOXHa BUBECTMH
i3 BU3HaueHoro B cTatTi 6 EKJIIN npaBa Ha cnpaBeanuee CyAOUMHCTBO, AK NOro BUTIyMayeHo B
pamKkax npakTnky €sponelicbkoro Cyay 3 noacbkux npas. Lli acnekTn 3a6e3neuyotb HanexHe
3alyyeHHs Cy6’eKTiB MpaBa O CyJOBOro NPoLEeCy 3arajiom.

d. fliesicmb cydosux piweHb

Yu € cypoBi pilwleHHA gieBumn?
i. Y 3[iNCHI0ETbCA BUKOHAHHA CyLOBYX PilleHb Yy Ai€EBUI cnocib i wenako?'8

ii. Ym ckapru WwWo[o HeBMKOHAHHA pilleHb MOCTaloTb YacTo Nepea HalioHanbHUMM
cynamu Ta/abo €sponericbkum Cynom 3 NofACbKrX npas?

iii. AKMM € CNPNNHATTA QIEBOCTI CYAOBUX PilleHb CYCRifibCTBOM?

107. CypoBi pilleHHA € Ay»e BaXXTMBUMN ANA BUKOHAHHA KOHCTUTYLI Ta 3akoHoAascTea. [1paBo
Ha cnpaBeanBe CYOUMHCTBO | Camé NPaBOB/a/A 3arafoM BTpadaloTb Oyab-AKUIA 3MICT, AKLLO
CyAOBiI pilleHHA He BUKOHAHO.

3. KoHCcTUTyULinHe Cya0UNHCTBO (AKLLO 3aCTOCOBHE)

Yy 3a6e3neyeHo KOHCTUTYLiIHE CYA0UYNHCTBO B fiepXaBax, Aie nepefgbayeHo
KOHCTUTYLiHUI Harnag (Lo Noro 3A4iNCHIoITb cneiani3oBaHi KOHCTUTYLiHI cyan
um BepXOBHI cyan)?
i. Ym mae ocoba fieBMi JOCTYN AO KOHCTUTYLINHOIO CyOMMHCTBA B MUTAHHAX
3arasibHVIX aKTiB, TOOTO U MOXKe 0coba 3BEPTATUCS 3 KNOMOTAHHAM NPO 34iiCHEHHS
KOHCTUTYLIIHOrO KOHTPOJIO WoAo aKTiB NpaBa 6e3nocepeHbo abo LAAXOM

€ponericbkoro Coto3y nepef6ayae «060B'A30K OpraHis BpsAyBaHHA OOFPYHTOBYBATY CBOI PilIEHHS».

127. Wopo anenauinHnx npoueayp ave.: ODIHR Legal Digest of International Fair Trial Rights, p. 227.

128. Aus., Hanpwvknag: Hirschhorn v.Romania, 29294/02. 26 July 2007, § 49; Hornsby v. Greece, 18357/91, 19 March 1997,
§ 40; Burdov v. Russia, 59498/00, 7 May 2002, § 34ff; Gerasimov and Others v. Russia, 29920/05, 3553/06, 18976/10,
61186/10, 21176/11, 36112/11, 36426/11,40841/11, 45381/11, 55929/11, 60822/11, 1 July 2014, § 167ff.
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108.

NMoJaHHsA KOHCTUTYLINHOrO NPOTECTY Mif Yac ClyXaHHs CripaBu y 3BUYaliHOMY cygi?'?
AK BU3HAUAETbCA IHTEPEC, LLO NOTPebyE 3aXUCTy» CTOCOBHO Cy6'EKTa 3BEPHEHHA?

ii. Y mae ocoba fieBUN AOCTYN A0 KOHCTUTYLIMHOrO CyAOYMHCTBA B MUTAHHAX
iHOVBIgYaNbHMX aKTiB, O MaloTb WKIAANBI HAaCNigKM AN Hel, TOOTO um Moxe
ocoba 3BepTaTucs, 6e3nocepefHbO abo LWAAXOM MOAAHHA KOHCTUTYLiINHOIO
NPOTECTY, 3 KIOMOTAHHAM NPO 3[iNCHEHHA KOHCTUTYLINHOrO KOHTPOJIO WoAo
aAMIHICTPATUBHUX aKTiB abo CyfoBYX pilleHb?™0

iii. Y1 3060B'A3aHi MapnaMeHT i opraHy BMKOHaBYOi BRaju, YXBanolo4n HOBI
3aKOHOAABYI ab0 NifA3aKOHHI MPUNKCK, BPAaxoBYyBaTW aprymeHTauito, wo i
3aCTOCYBaB KOHCTUTYLiIHUI cyd abo piBHO3HAUYHWI OpraH? Yy BpaxoByoTb BOHM
i Ha NpaKTnLi?

iv. Yn ycyBaloTb napriameHT abo opraHu BMKOHaBYOI BlaAu B PO3YMHi CTPOKM
3aKOHOZaBYi NpPOraavHU/NpPoranvHN Nig3akoHHOro PiBHA, WO iX YCTaHOBUB
KOHCTUTYLiNHWI Cyf abo pPiBHO3HAYHUI OpraH?

V. fKLWO Hacnigkom NpoBafeHHA 3a KOHCTUTYLINHOK CKaproto € yHeBa)KHEHHA
pilleHb 3BUYaNHNX CYiB, TO YK BifOyBa€ETbCA MOHOBEHHA PO3rNAAY CNpaB Ta iX
BUPILIEHHA 3BMYaNHAMM CyfaMu 3 BpaxXyBaHHAM apr'yMeHTIB, LU0 iX 3aCTOCyBaB
KOHCTUTYUiNHWI CyA 260 PiBHO3HAUHWUIA opraH?™!

Vi. AKWO KOHCTUTYLINHUX CyAAiB 0OMpaEe napnamMeHT, TO UM iCHYE BUMOra LWo0

KBanidikoBaHoOi 6inbwocTi™? Ta Woho iHWUX 3anob6iXKHUKIB popMyBaHHA

BPiBHOBaXeHoro cknagy?'

Yu 3piicHIoTb BYIKOHaBYa Ta/abo 3aKoHOZABYa TiNkK BaAn KOHTPOSb ex ante

LLOAO0 KOHCTUTYLINHOCTI?

Vii.

BeHeuicbka Komicia 3a3BMyYai peKOMeHAY€E 3aCHYBaHHA KOHCTUTYLINHOMO cyay abo

piBHO3HauyHOro opraHy. Lo € ay»ke BaXnMBUM Npu LbOMY — Ai€BA rapaHTiA Toro, wo Oyab-
AKa [iANbHICTb BNaAW, BKIOYHO i3 3aKOHOAABYOLO, Bignosigae KoHctutyuii. MoxyTb icHyBaTu

iHLW

Ccnocobu 3abe3neyeHHA Takoi BignoBigHOCTI. Tak, Npumipom, GiHCbKe NpaBo nependayvae

OHOYACHO K a priori NepeBipKy WOoAO KOHCTUTYLIMHOCTI — NOro 3[iNCHIOE (MapnameHTCbKIN)
KOMITET i3 KOHCTUTYLiIMHOrO NPaBa, TaK i d posteriori CyfoBWI KOHTPOSIb — Y pasi, AKLLO 3aCTOCYBaHHA
NPUNUCIB CTaTyTHOrO MpaBa CMPUUYNHAETbCA A0 ABHOI CynepeyHoCTi 3 KOHCTUTYLIE. 3 TOUKK
30pY HaLiOHaNbHMX 0OCOBNMBOCTEN LIbOTO BUABMIOCA [OCTaTHLO' 4,

109.

129.

130.

131.

132.

133.

134.

MoBHWI CyOOBUIA HarNAL 3a KOHCTUTYLINHICTIO HanpaBAy € HalAgieBillMM 3aco60m

CDL-AD(2010)039reyv, Study on individual access to constitutional justice, § 96.

CDL-AD(2010)039rev, §§ 62, 93, 165.

CDL-AD(2010)039rev, § 202; CDL-AD(2002)005, Opinion on the Draft Law on the Constitutional Court of the
Republic of Azerbaijan, §§ 9, 10.

CDL-AD(2004)043, Opinion on the Proposal to Amend the Constitution of the Republic of Moldova (introduction
of the individual complaint to the constitutional court), §§ 18, 19; CDL-AD(2008)030, Opinion on the Draft Law on
the Constitutional Court of Montenegro, § 19; CDL-AD(2011)040, Opinion on the law on the establishment and
rules of procedure of the Constitutional Court of Turkey, § 24.

CDL-AD(2011)010, Opinion on the draft amendments to the Constitution of Montenegro, as well as on the draft
amendments to the law on courts, the on the State prosecutor’s office and the law on the judicial council of
Montenegro, § 27; CDL-AD(2012)024, Opinion on two Sets of draft Amendments to the Constitutional Provisions
relating to the Judiciary of Montenegro, § 33; CDL-AD(2009)014, Opinion on the Law on the High Constitutional
Court of the Palestinian Authority, § 13; The Composition of Constitutional Courts, Science and Technique of
Democracy No. 20, CDL-STD(1997)020, pp. 7, 21.

CDL-AD(2008)010, Opinion on the Constitution of Finland, § 115ff.
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3abe3neuyeHHA oXopoHW KoHCTUTyLii Ta BKITIoUYa€e B cebe HM3Ky acnekTiB, Lo iX JoKnagHo byno
HaBefileHo BuLLe. No-neplue, HaA3BUYAMHO BaXKNMBUM € NUTaHHA locus standi: 3anuwmBLLIn
MOXJIMBICTb 3BEPTATMCh Y NUTaHHI HarnAdy 3a KOHCTUTYLINHICTIO NULle 3a 3akoHofdaBuo abo
BVMIKOHABYOIO Mi/IKaMU BlaZivi, MOXKHa Pi3KO CKOPOTUTH KiflbKiCTb 3BE€PHEHb, a TUM CaMUM — 06cAr
Harnagy. Tomy B nepeBa)<Hili 6inbLIOCTi KpaiH, NprHaliMHI B €BpONi, ByNio 3anpoBag»KeHOo iHCTUTYT
iHOMBIAYanbHOMO JOCTYMY A0 OpraHy KOHCTUTYLINHOT opUCAMKLIT. Takni OCTyn Moxe 6yt
6e3nocepeHiMm abo onocepefKoBaHNM (LLAAXOM MOPYLIEHHSA NMUTAHHA WOAO0 KOHCTUTYLIHOCTI
nifg Yac po3rnagy cnpasu B 3BMYaANHOMY CYAi, AKNIA CNPAMOBYE Lie MUTaHHA [0 KOHCTUTYLIIHOMO
cyny)*. MNo-fgpyre, He NOBMHHO 6y T 06MEXeHb LLIo0 BMAIB aKTiB, AKi MOXYTb Oy TV npegmeToM
KOHCTUTYLIIHOTO Harnagy: TakuMmn MatoTb GyTu (3arasibHi) HOPMATUBHI aKTH, @ TAKOXK iHAUBIAYasbHi
(ammiHicTpaTyBHI @00 CyaoBi) akTuW. BTiM, WOAO NPUBATHOMO 3asiBHMKA MOXe iCHyBaTU BUMOTa
HasABHOCTi 0COOVCTOrO iHTepecy.

110. MpaBo Ha cnpaBeanMBUiA CyLOBUIA PO3MiAL 06YMOBIOE BUKOHAHHS pillleHb YCixX cyais,
y TOMY UNCAIi 1 CYyAiB KOHCTUTYLINHOI topncanKLil. [TpoCToro ckacyBaHHA 3aKOHOAABCTBA, WO
NMopyLUIYE KOHCTUTYLlO, He [JOCTaTHbO, aby YCYHYTW BCi HAaCNiAKN NOPYLUEHHS, @ y BMNaAKax
HEKOHCTUTYLIINHOCTI 3aKOHOZABYOI MOMUIKIM — CaMé JnLIe CKacyBaHHA Oyfb-L10 BUABUTLCA
HEMOXJTMBUM.

111. Ocb YoMy Lieli JOKYMEHT HarosoWye Ha BaXK/IMBOCTI TOrO, WO6 napnameHT yxBanioBas
3aKOHO[ABCTBO BifNOBIAHO 10 pillieHb KOHCTUTYLIIHOTO cyay abo piBHO3HAUHOrO oMy opraHy'?’.
Te, Wwo 6yno ckasaHo Ha afpecy 3aKOHOLABLA Ta BUKOHABYOI Blafu, PIBHOIO MipOI CTOCYETbCA
CyAiB: BOHM MOBUHHI BUMPAaBAATY CMPaBWy, B AKX OPraH KOHCTUTYLINHOT IOPUCAVKLiT BCTAHOBVB
HEKOHCTUTYLIINHICTb, Ha NiACTaBi HAM HaBeAeHNX apr'yMeHTiB.

112. J1eriTMMHICTb OpraHy KOHCTUTYLINHOI FOPUCAMKL,T Ta CNPUAHATTA CyCniNnbCTBOM MO0 pilleHb
MOXYTb fiy»e CYyTTEBO 3anexaTu Bif TOro, AKOK Mipoto Cyf, 3BaXa€ Ha Pi3Hi MOCTaBneHi Ha KapTy
CYCNiNbHI LiHHOCTI, HAaBITb KONM TaKi LiHHOCTI 3a3BMYal NOCTYNAlOTbCA 3arajibHUM LiHHOCTAM. |3
Lli€to MeTOl0 B MpaBiax LWoao GpopmyBaHHA CKNafly OpraHis L€l opUCcAMKLii Ma€e 6y T BMOHTOBaHO
neBHUIN 6anaHcmp, Wo 3abe3neuye OXOPOHY PiIZHOMAHITHMX YYTIMBMX MOMEHTIB»'*8. BrmMora
LWopao KBanidpikoBaHOI 6iNbLLOCTI Ma€ Ha yBa3i fOCATHEHHSA NONITUYHOrO KOMIMPOMICY | € METOAOM
3abe3neyeHHs 36aN1aHCOBAHOIO CKaAy B pasi, KON XoAHa NnapTis abo Koanillisi He MatoTb Takol
GinbLIOCTI.

113. HaBiTb y fepkaBax, ie € MOX/IMBUM 3[iICHEHHA KOHCTUTYLNHM ab0 BEPXOBHUM CYLOM
KOHTPOJIO ex post, 3AiIICHEHHA BUKOHABYOK ab0 3aKOHOZABYOIO TiflIkaMu Bflagu KOHTPOSO
ex ante fornomarae 3anobirtv Bunagkam HEKOHCTUTYLINHOCTI.

F. Mpuknagun KOHKpeTHNX BUKNKIB NpaBoBnaaAio

114. € 6arato NprKNagiB, KON KOHKPETHI Ail Ta pilleHHA nopyluyoTe NpaBosnaaas. Mpote
BHaCJiJOK TOrO, O Ha Yac NigroTOBKM LbOro AOKYMEHTa akTyanbHUMM 1 MOWMPEeHMU Bynn
[1Ba — Kopynuisa i KOHONIKT iHTepecy Ta 30MpaHHA JaHWX | CNOCTEPEXKEHHS, — 1X | HABEAEHO B
LbOMy po34ini.

135. IcHye nuLwe oavH (0bMexeHNI) BUHATOK cepepj AeprKaB-unieHiB Pagn €EBpOnmM CTOCOBHO KOHCTUTYLHOT opuc-
Aunkuii: CDL-AD(2010)039reyv, §§ 1, 52-53.

136. CDL-AD(2010)039rev, §§ 1ff, 54-55, 56ff.

137. Oxepeno: CDL-AD(2008)030, Opinion on the Draft Law on the Constitutional Court of Montenegro, § 71.

138. CDL-STD(1997)020, p. 21.
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1. Kopynuia™® Ta KOHQNIKT iHTEepecy

da. 3anobixHi 3axoou

AKi 3an06i>KHi 3axofM 3aCTOCOBYIOTLCA ANA NPOTUAIT Kopynuii?

i. v eHanBHUMY 0COONMBI MpaBWIIa NOBEAiHKM, 3aCTOCOBHI 10 NyOniUHMX MOCafoBLIB
NPy BUKOHaHHI HUMK Ny6niuHKX 060B'A3KiIB? Y1 TaKi MpaBusia oxXonsoTb:

(1) cnpuAHHA [OBPOYECHOCTI B CUCTEMi MYONIYHOMO XUTTA LUIAXOM BUKOHAHHSA
3aranbHux 060B'A3KIB (K-TO 6E3CTOPOHHICTb | HEMTPaNITET TOLWO);

(2) obmex<eHHs LWoa0 NoAapYyHKIB Ta IHLWMX BUTOL;

(3) 3amo6iXHMKM LLIOAO BUKOPUCTAHHSA CYCNifibHUX pecypciB Ta iHpopmallii, wo
He Mo>Ke OyTV 3arafibHOLOCTYMHOI;

(4) npaBuna LWOAO KOHTAKTIB i3 TPeTiMy 0cobamu Ta 0cobamu, WO HaMaralTbCA
BMJIVBATU Ha PilleHHA opraHiB nybniuyHoI BNagu, BKIOYHO 3 YPAAO0BOIO Ta
nap/laMeHTCbKO iANbHICTIO?

ii. Ym Ui npaBuna cnpsAMoBaHO Ha 3anobiraHHA KOHbNIKTaM iHTepecy nif yac

YyXBaneHHA pileHb Ny6niYHMMU NocagoBLAMK, NMPUMIPOM, Y/ BUMAraeTbCs

NoBIJOMNATY 3a3fanerigb NPo HaABHICTb 6yAb-AKOro 3 KOHONIKTIB?

iii. Yv BMLLe 3a3HayeHi 3aX0AM MOLIMPEHO Ha BCi KaTeropii my6niyHnx nocagoBLis,
AK-TO: NOCAA0BLiB Ny6MiUHOI cny»6u, 06paHnx abo Npu3HayeHnx NoCagoBLiB
Ha AeprkaBHOMY i MiCLLleBOMY PIBHAX, CYAAIB Ta iHWMX BMKOHABLIB CYAAIBCbKMX
byHKUiN, 3BMHYBauiB TOLWO?

iv. Y nowmploeTbcA Ha NeBHi KaTeropii ny6niyHMX NOCafoBLiB CMCTEMA PO3KPUTTSA
[0XO0pAiB, CTATKIB Ta iHTepeciB abo Lie 1 JOAATKOBI BUMOTY, WO BUCYBaOTbCS
ANA 3aiHATTA nocagu (HabyTTA MaHAaTy) Ta 3BiIbHEHHA 3 HEl (MPUMVHEHHSs
MaHpAaTy), iK-0T: 0CO6/MBI BUMOT M LOA0 A0OPOYECHOCTI MPU MPY3HAYEHHI; LWOAO
npo¢ecinHoi HenpUAATHOCTI; 0OMEXEHHS, L0 BCTAHOBIIOTHCA ANA nepioay
nicns 3anvlLeHHA Nocaan (Ha 3anobiraHHA sABYMLLA «06ePTHVIX ABEPEN» abo Tak
3BaHoro «pantouflage»)?

V. Yu 3acToCOBYIOTbCS 0COONVMBI 3aMObiPKHI 3aX0AM B KOHKPETHUX CEKTOpPaAX, AKi
€ BiOKPUTMMYM [0 BUCOKUX PU3NKIB KOPYMLii, Hanprknag: wob 3abesneuntu
[OCTATHI piBEHb MPO30POCTi Ta KOHTPOJIIO NPV MPOBEAEHHI MYONiUHNX TeHAEPIB,
a TaK camMo B [insHUi GiHaHCYBaHHA NOAITUYHNX MAPTiVi Ta BUOOPUMX KaMMaHil?

b. 3axoou kpumiHanbHo20 npasa

AKMMU € 3axoam KpMMiHaNbHOroO NpaBa, Lo 3aCTOCOBYIOTbCA 3 METOIO NPOTUAiil
Kopynuii?
i. fAkoto Mipoto € MOpyLLIEHHAM XabapHULTBO 3a y4acTio Ny6NiYHOro nocagoBLA?

ii. Yn B JOKymeHTax, WO BM3HayaloTb MONITUKY, Ta iHWKX TeKCTaxX Kopynuito
OXapaKTepn30BaHO BiAMOBIAHO OO MiXXHAapPOAHUX CTaHZapPTiB? Yn € HasABHMMUK

139. Wopo nutaHHA Kopynuii gms.: Group of States Against Corruption (GRECO), Immunities of public officials as possible
obstacles in the fight against corruption, in Lessons learned from the three Evaluation Rounds (2000-2010) - Thematic
Articles.
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NPUNUCK KPUMiIHaNIbHOrO MpaBa, CNPAMOBaHI Ha NigTPUMaHHA 4OOPOYECHOCTI
B Ny6GNiYHIN JinAHUI, AK-TO: W00 BUKOPUCTAHHSA BMAMBY B 0COOUCTUX LinAX,
3/TOBXXMBAHHA CNTY>K60BUM CTaHOBULLEM, MOPYLIEHHS NOCafoBUX 0OOB'A3KIB?

iii. Ha Koro 3 ny6niuyH1x nocagoBLiB NOLIMPIOTLCA TaKi 3aX0AM, IK-TO: Ha NMOCaA0BLIB
nyo6niyHoi Cny»6u; 06paHNx abo NpU3HaUYeHUX BULLUX MOCAZO0BL B, BKIIOYHO
3 [J1TAaBOIO AepXKaBU Ta WieHaMu ypsgy i HapogHuX 360piB; cyaniB Ta iHWMUX
BMKOHaBL,iB CYyAAiBCbKUX QYHKLi; 3BMHYBauiB TOLO?

iv. AKi HacnigKy HacTaloTb JOAATKOBO B Pasi 3aCyAXeHHA 3a MPaBoNopyLUeHHs, WO
MICTATb KOPYNUirHi 03HaKK? Yn BKNOYAOTb BOHM TaKi 4OAATKOBI HACHi KN, AK-TO:
3ab60poOHa Ha 3anHATTA Ny6niyHUX nocas abo KoHdicKaLis goxopgis?

¢. [liecee 0OompumaHHs 3anoBiXkHUX i KapanbHUX 3axodie ma ix ynpoeao)eHHs

AKolo Mipolo € fieBM 3a6e3neyeHHA OOTPUMaHHA BuLLE 3a3HaYeHNX 3axoaiB?

i. AKMM € CNpUMHATTA BCepeAuHi KpaiHW 3araJibHOro pPiBHA BUWKOHaHHA
AHTUKOPYNUINHMX 3ax0diB i cTpaTerin?

ii. Yn pepxaBa fae cobi pagy 3 pesynbrataMy Mi>kHapOAHOrO MOHITOPUHTY B LIl
ninaHui?

iii. Yn € pgieBMMM KpuMiHanbHi 1 agMiHICTPaTUBHI CaHKLiT 3@ AiAHHA, WO MICTATb
KOPYMUiHi 03HaKK, Ta HeJOTPMMaHHA 3anobiXKHNX MeXaHi3MiB € fieBUMM,
CNiBBUMIPHUMY (MPONOPLINHNMY) 1 pe3ynbTaTUBHUMMN?

iv. Yn opraHu, BignoBiganbHi 33 MpOTUAil0 KOPYNLii Ta OXOPOHY AOOPOYECHOCTI B
ny6niyHoMy ceKTopi, 3abe3rneyeHo AOCTaTHIMY pecypcamm, BKIOYHO 3 HAAaHHAM
Cnigynx NOBHOBaXKeHb, KaApoBOi Ta GiHaHCOBOI NiATPUMKN? Yu Ui opraHu
BOJIOZiOTb AOCTATHIM PiBHEM YMPaBAiHCbKOI He3a/leXHOCTi Bif, BMKOHABYOI Ta
3aKoHopaBYoi Bnaa?'4°

v. Yu 3anpoBagkeHo 3axoau, abu BuLLe3a3HaueHi opraHv Oyny NpUcTynHUMA Ans
OKpemMUX OCib Ta Ha 3a0XOUEHHSI PO3KPUTTA MOXKIMBUX KOPYMLUiHUX BUMHKIB,
30Kpema — «rapsi niHii» 4na NoBiZOMIEHHS Ta TaKy MNOMITUKY WOA0 BUKpUBaYiB',
AKa YMOXK/MBIIIOE 3aXUCT Bif MOMCTU Ha poboYOMy MicCLli Ta iHLIMX HEraTUBHUX
Hacnigkis?

vi. Y cama geprkaBa BAAETbCA A0 OLUiHIOBAHHA [AiEBOCTI CBOEI aHTUKOPYMLIiNHOT
cTparterii Ta o il KopyuryBaHHs, KOnu Lie NoTpioHo?

vii. Yn Ha mpakTuui 6ynn nomiveHi 6yab-AKi ABULWA, WO € PYNHIBHUMU AN
JieBocTi abo UinicHOCTI aHTUKOPYNUINHUX 3yCUnb, AK-TO: MaHinyntoBaHHA
3aKOHOAABYMM MPOLLeCOM; HEJOTPUMAHHA | HEBUKOHAHHA CYAOBMX PilleHb i
CaHKLUiN; He3aCTOCYyBaHHA 3axOAiB Ha MPUTArHEHHA JO BiANOBIAANbHOCTI;
BTPYYaHHA B CMNOBY AiANIbHICTb aHTUKOPYNLINHUX Ta iHWWX BigNOBiAaNbHMX
OpraHiB — BKJ/IlOYaOUM NONITUYHE 3aNAKYBaHHA, BUKOPUCTAaHHA AK 3HapAAAA
NeBHWX IHCTUTYTIB Ny6NiYHOT BNaaw, 3ansKyBaHHA XYpPHanicTiB i npeAcTaBHUKIB
rpPOMafAaHCbKOro CycnifibCTBa, WO BUKPMBaOTb KOPYnLito?

140. Wopno nutaHHA Kopynuii B cyaiBH1UTBI AMB.: IL.E.1.C.ii.
141. ue.:Recommendation CM/Rec(2014)7 on the protection of whistle-blowers of the Council of Europe’s Committee
of Ministers.
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115. Kopynuis npr3BoguTb A0 CBaBiNsA i 3N0BX1BaHHA BNafo1o, MO3asK pilleHHsA He Oyfe yxBaneHo
3riiHO 3 MpUNMCcamu akTiB MPaBga, a Lie Y HacNifiKy 03HauYaT1me, WO pilleHHsA OyayTb CBaBINbHUMM
3a npupogoto. [oHaa Te, KopynLisa MoXKe NOPYLLUMTN PiIBHOCUIIbHE 3aCTOCYBaHHA MPUMICIB aKTiB
npasa: TOMy BOHa € PyWHIBHOI O71A BlacHe niABanunH npaBoBnagasa. | xoua ue cTocyeTbca BCiX
TPbOX FiIOK BNajy, KOPYMLisi € NpegMeToM 0COBMBOro 3aHEMOKOEHHS B CTOCYHKY IO CYZOBOT
BMaJy, OPraHiB 3BMHYBAUYE€HHSA 1 NPaBOMOPAAKY, LLIO BUKOHYOTb POJb 3HapAAAA B 3abe3neyeHHi
[IEBOCTi aHTUKOPYNLiNHMX 3yCWb. 3anobiraHHA KOPYNLiNHO 3HAYMMIMM YUYMHKaM Ta MOKapaHHA 3a
HVIX € BaXKNMBUMM eNIeMEHTaMM aHTUKOPYMLiHUX 3axX0fiB, WO iX nepefdayeHo pisHOMaHITHUMM
MiXHapPOAHNMM KOHBEHLLIAMY Ta iHLUMMU iHCTPYMeHTaMm 42,

116. 3anobiraHHA KoHONIKTaM iHTepecy € BaXKNMBMM efleMeHTOM 60poTbOuM 3 Kopynui€io.
KoHOniKT iHTepecy Moxe BUHMKATK, KONM Ny6AiuHMIA NocafoBeLb Ma€ NPUBATHUN iHTepec (Lo
MOXe BKJIloUaTuh 1 TPETIo 0CoBy, AK-TO poanya abo Jpyroro uneHa Nogpy»kKs), Lo NMOBIPHO
MOXe BMIMHY TV abo BXXe NPOABIIAE BMNIUB Ha 6€3CTOPOHHE 1 06'EKTVBHE 3[iICHEHHSA HUM CBOIX
nocagoBux 060B'A3KiB'. MNpo NTaHHA KOHONIKTIB iHTEpecy MAETbCA B Mi>KHAPOAHUX KOHBEHLAX
i B «m'AKOMY NpaBi»'*. 3aKoHOAABCTBO OO0 N06iIOBaHHA Ta KOHTPOIO 3a GiHaHCYBaHHAM
[MoONITUYHKX] KaMMaHii MOXe TakoX Oy T BHECKOM Yy CnpaBy 3amnobiraHHA KOHiKTam iHTepecy
Ta NMOKapaHHs 3a HUX'.

2.36upaHHA AaHUX | CNOCTEPEXKEHHA

a. 36upaHHa i 06po61aHHA 0c0b608UX (NEPCOHANIbHUX) OAHUX

AK 3a6e3neyeHo 3aXMCT 0CO60BUX (MepPCOHaNbHUX) AaHuX?

i. Ym mocTaTHbOW Mipolo 3axyMLleHo 0cob0Bi (MepcoHasbHi) AaHi, WO 3a3HalTb
AaBTOMATNYHOIO 06PO6IEHHS, CTOCOBHO iX 301paHH#, 36epiraHHA Ta 06PO6IAHHS
[OEPKABOIO, @ TAKOX CY6'EKTaMM NPUBATHOFO CEKTOPY? AKUMYU € 3aN06iKHUKM
3aXMCTY TOrO, Lo 0COOUCTI (MepcoHasbHi) AaHi:

- 3a3HaloTb 06PO6JIEHHA NMPABOMIPHO, YECHO i B MPO30puiA CMOCi6 WoAo iX HOCis
(«MpaBOMIipHiCTb, YECHICTb i NPO30pPiCcTb»)?

- 3i6paHo AN1A TOUYHO BM3HAYEHMX, ACHUX i NeriTUMHIKX Linen Ta Hagani He 3a3HaloTb
06pO6IeHHA B CNOCI6, HECYMICHWI i3 TaKUMU LinsaMU (<OBOMEXKEHHA MeTU»)?

- € ajeKBaTHUMW, BiAMoBiAHMMY i 3BeAeHVMM JINLLE [0 TOTO, WO € MNOTPIOHUM
CTOCOBHO Ljinen, Afia AKMX BOHM 3a3HaloTb 06p0o6ieHHs («3BeieHHA AaHVX [0
MiHiMyMmy»)?

- € TOYHWUMU Ta, B pasi NoTpebu, NiATPUMYBaHUMIM B aKTyani3oBaHOMY CTaHi

142. Oue., Hanpuknag: United Nations Convention against Corruption; Criminal Law Convention on Corruption (CETS
173); Civil Law Convention on Corruption (CETS 174); Additional Protocol to the Criminal Law Convention on
Corruption (CETS 191); CM/Rec(2000)10 on codes of conduct for public officials; CM/Res(97)24 on the twenty
guiding principles for the fight against corruption.

143. CM/Rec(2000)10 on codes of conduct for public officials, Article 13.

144. United Nations Convention against Corruption, in particular Article 8.5; CM/ Rec(2000)10, Appendix — Model code
of conduct for public officials, articles 13ff; CM/Res(97)24 on the twenty guiding principles for the fight against
corruption.

145. BeHeuilicbka Komicia 2013 poky cxBanuna gonosiab: Report on the role of Extra-institutional Actors in the
Democratic system (Lobbying0 9CDL-AD(2013)011. EBponeiicbka Komicisa 3 opuanuHoi cnisnpaui (CDCJ) 2014 poky
3AiNCHMNA aHaNiTUYHE JOCTIAXKEHHA LWOA0 MOXIMBOCTI CTBOPEHHA IHCTPYMeHTYy Pagun €Bponu B NMTaHHI opu-
IVNYHOTO PerynoBaHHA NT06ICTCbKOI AisnbHOCTI. OUiKyETbCS, L0 NPOEKT peKoMeHaaLii bye nofaHo Ha NieHapHe
3acifjaHHA L€l KOMicii, 3annaHoBaHe Ha nucTtonag 2016 p.
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(«MpaBUABbHICTbY)?

- 36epexeHo y popmi, Lo Ao3BONAE ifeHTUdIKaLi IX HOCIA He JOBLUe, HiX
Lie NoTpibHO B LiNnAX, A5 AKX BOHW 3a3HaloTb 00P06SIeHHS («<0OMEXEHHS
36epiraHHs»)?

- 3a3HalTb 00PO6IEHHA B TaKUI CMOCIO, L0 FapaHTYE iX JOCTaTHIO Ge3nekKy,
BKJTIOYAKOUU 3aXUCT Bifi HEJO3BOJIEHOrO abo HEMPABOMIPHOTO 0OPO6IEHHSA Ta
Bifl BTPaTW, 3HULLEHHA ab0 NMOLLKOAPKEHHA BUMAAKOBOIO XapaKkTepy («LiMicHICTb i
KOH®IAeHUINHICTb»)?14

Yu ocoba-Hociit 0co60BUX (MepcoHanbHMX) AaHNX BosloAie iHpopmaLliero NprHaMHi
Wozo:

146.

147.

148.

149.

- iCHyBaHHA aBTOMaTN30BaHOro parny 0coboBuX (MepcoHanbHUX) AaHNX, MOro
roJIOBHUX Liinen;

- ipeHTndiKauiHMX i KOHTAKTHUX AaHWX KOHTPOJIepa Ta MocafoBoi ocobu,
BiAMOBIAANbHOI 33 3aXMCT Tl NePCOHANBbHUX AAHWX;

- uinen, 3agna AKNX 3agyMaHo 06po6ieHHA 0CO60BUX (MEPCOHANIbHIIX) AAaHUX;

- TpUBanocTi 36epiraHHA 0CO60BUX (NEePCOHANbHX) AAHUX;

- HaABHOCTI MpaBa B/MaraTy Bif, KOHTponepa JOCTyny A0 CBOIX 0CO60BUX
(nepcoHanbHKX) AaHUX Ta X BUMPABEHHA ab0 3HNLLEHHS, @ TaKOX —
NpoTecTyBaTh NPOTM iX 0OPO6NEHHS;

- MpaBa NoJaTtun CKapry Ao HarnAag0BOro OpraHy Ta WoAo KOHTAKTHUX JaHUX
HarnA4oBOro opraHy; OTPMyBayiB abo KaTeropi oTpumyBayiB 0CO60BUX
(nepcoHanbHKX) faHux;

- TOro, 3 AKUX AXepen NoxoaaTb 0CO60BI (MepcoHanbHi) AaHi, AKLO ix 6yno 3i6paHo
He Bif IX HOCIs;

- Byab-AKOT iHLWOT iHpopMaLLil, Lo € JOKOHEUYHOO AJIA rapaHTyBaHHA YeCHOro
nigxogy A0 06po6AAHHA AaHKX CTOCOBHO 1X HOCIs '™,

ii. Ym3abesneuye cneuianbHW HE3aNEXHWUI OPraH AOTPUMaHHSA IOPUANYHUX YMOB,
BU3HAUYEHMX MPUNMCAMN HALiOHAaNbHOrO NpaBa Ha OCHOBI MPUHLUMMIB i BUMOT
MiXKHapOZHOro Npaga, WoAOo 3aXMCTy 0CobM Ta Ti NepCoHaNbHUX AaHUX?'*8

iii. Yn 3anpoBagXeHo HieBi 3acoby 3aXUCTy Ha BUMALOK iIMOBIPHMX MOPYLIEHb
0Cco00BYIX (iHAMBIQYaNbHMX) MPaB LWAAXOM 30MpPaHHA AaHUX?'*

OpHum i3 Havinepwmx mxepen (Big 1981 p.) €: Article 5 of the Council of Europe Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data (CETS 108); ans. Takox: Directive 95/46/EC of
the European Parliament and of he council of 24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data, Articles 6, 7; Tum yacom y €Bponencbkomy
Coto3i byno norofxeHo fOKyMeHT: “Proposal for a Regulation of the European Parliament and of the Council on
the protection of individuals with regard to the processing of personal data and on the free movement of such
data (General Data Protection Regulation)” (Interinstitutional File: 2012/0011 (COD) of Dec 15, 2015). NpuHumnu
3axXMCTy laHnX MiCTATbCA y cTaTTi 5. [luB. Takox: “Proposal for a Directive of the European Parliament and the
Council on the protection of individuals with regard to the processing of personal data by competent authorities
for the purpose of prevention, investigation, detection or prosecution of criminal offences or the execution of
criminal penalties, and free movement of such data” (Interinstitutional File: 2012/0010 (COD) of 16 December
2015). 2013 poky OpraHi3aLisa ekoHoMiuHoi criBrpaLi 1 po3suTtky (OECP) yxsanuna gokymeHT: “The OECD Privacy
Framework”, y Po3pini 2 skoro MicTATbCs «<MpUHUMNN».

[mB.: uuToBaHi B NonepepHin BuHocui — the Proposal for a Regulation quoted in the previous footnote, Article
14; Directive 95/46/EC, Articles 10-11; CETS 108, Article 8.

CDL-AD(2007)014, § 83.

[xepeno: ctatTi 8 Ta 13 EKJIM.
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117. 3pocTatounin xapakTep BMKOPUCTaHHA iHGOPMaLiNHMX TEXHOMOTIN BUBIB 36MpaHH:A
[aHNX Ha TaKWii piBEHb MOXNIMBOCTEN, LLO NOro He MOXKHa Oyno NpUnyCcTuT B MUHYNnomy. Linm
CMPUYNHEHUNIA PO3BUTOK HaLliOHaNbHOMO Ta MiXXHapPOAHOTO IOPULNYHOIO 3aXMCTy 0CO6U B inAHL
aBTOMATN30BaHOIro 06po6NAHHA NepcoHanbHoI iHpopMaLii Wwoao Hei. HarBaxxnmBilwi Bumorn
TAKOrO 3aXMCTy HAaBEAEHO BLLE. BOHU € TaKOX 3aCTOCOBHVMY mutatis mutandis oo o6pobnsaHHA
JaHuX Y Linsax 6e3neku.

b. Ljinbose cnocmepexeHHA

AKNMNM € rapaHTii NPOTUAIT 3/I0BXKMBAHHIO LIi/IbOBNM CMOCTEPEXKEeHHAM?

i. Y1 3akoHOAaBCTBO NEPBUHHOIO PiBHA BUPILLYE NUTAHHA TaKMX raPaHTili i Y1 BOHO
obMmeXKeHe NPUHLMNamMu, SK-TO NPUHLMM CNiBBUMIPHOCTI(MPOMNopLitHOCTI)?

ii. Yv € HaABHMMU HOpMM, WO NepeabdayaloTb MeXaHi3MU NMPOLIECOBOrO KOHTPOJIO
Ta Harnsa?

iii. Yn BMmaraetbca fo3Bin cynni abo neBHOro HesasneXHoro opraHy?

iv. Y1 € HaABHUMM JOCTaTHI 3aCO6M IOPVANYHOTO 3aXMUCTY Bif IMOBIPHUX NMOPYLIEHb
ocobucTux (iHaMBigyanbHUX) Npas?'°

118. CnocTepe)keHHA MOXe CepNO3HO MOpyLIyBaTh MPaBo Ha npmBaTHe XUTTA. PO3BUTOK
TEXHIYHVIX 3aCO0iB Y pa3u NOMerLye NOoro 3acTocyBaHHA. TOMy KpUTUYHO BaXKINBUM € Te, o6 10ro
3aCcTOCyBaHHA He HalaBasio iepKaBi HEOOMEXKEHNX MOXXNMBOCTEN LLIOAO KOHTPOJSTIO NPYBATHOMO
XKNUTTA 0Co6w.

119. LlinboBe cnocTepexeHHs clif po3yMiTi K TaEMHE NPOCITyXOBYBaHHS PO3MOB 3a JOMOMOroto
TEeXHIYHUX 3aCO6iB, TAEMHE 36MPaHHA faHNX PO TeNleKOMYHiKaLlii Ta TaEMHe 36paHHA MeTagaHux'™'.

C. OnepamuBHe cnocmepeXeHHA

AKMMM € IPVANYHI NPUNNCY LWOJO ONepPaTUBHOIO CMOCTEPEXEHHSH, LLIO € FapaHTiaAMUN
NPOTUAiT 3N0BXXNBaHHIO HUM?

i. Y1 ronoBHi enemMeHTI ONepaTUBHOIO CMNOCTEPEXEHHA € NPEAMETOM PEr'ytoBaHHSA
CTaTYTHOrO npaBa, BK/OYaluu: BU3HAYEHHA OpPraHiB, YMOBHOBaXXeHNX Ha
36VpaHHA TaKUX BiJOMOCTEN, JOKNaaHe BU3HAUYEHHs Liflel, B AKNX OrnepaTnBHe
CNOCTEepEeXeHHA MOXKe 3[4iNCHIOBATUCb, Ta MeXi, BKNYHO 3 MPUHLMNOM
CMiBBMMIPHOCTI, O 3aCTOCOBYIOTbCA A0 36MPaHHS, 36epeXXEHHSA Ta NOLWMPEHHSA
3i6paHmMx gaHmx?'>2

ii. Yn 3aKOHOAABCTBO MOLIMPIOE 3aXUCT JAHNX/TAEMHULI MPUBATHOMO KUTTA TaKOX
i Ha iHO3emuiB/Hepe3naeHTiB?

iii. Yn nepepbaveHo, wo onA 34iiCHEHHS ONEPATUBHOrO CNOCTEPEXEHHS Crlif

150. I>xkepeno: cTaTTi 8 Ta 13 EKJIM.

151. PiBeHb BTpyyYaHHsA B NpMBaTHE XMTTA LLIAXOM 361paHHA MeTaiaHuX € npeameToMm anckycin. Cya CnpaBefnnBocTi
€sponericbkoro Cotosy (CJEU) nowmpme 3axmct TaEMHML NPYBATHOTO XUTTA Tak Camo 1 Ha MeTaaaHi. MpakTuka
E€CJIMN NOKM Lo [OMYCKAE, O NPV MEHLL CEPUO3HMX BTPYUYaHHSX Y MPUBATHE XUTTS MOXKYTb 3aCTOCOBYBATUCD i
MeHwWi rapanTii. [ine.: CDL-AD(2015)006, § 62, 63, 83. Y pasi, Konu He iCHy€ BUMOT Y LLIOA0 NonepefjHbOro CyJ0BOro
[I03BONY Ha 3AiICHeHHA 36MPaHHA MeTaaHNX, Ma€ 6y Ti, LOHaNMEHLLe, CYBOPUIN He3aneXXHWI Harnsag post hoc.

152. CDL-AD(2015)011, §8§ 8, 69, 129; nxxepena: ECtHR Liberty and Others v. the United Kingdom, 58240/00, 1 July 2008,
§ 59ff; Weber and Saravia v. Germany (dec.) 54934/00, 29 June 2006, § 85ff.
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nonepenHbO OTPUMATK JO3BIN Bif CyAy abO NMEBHOIO He3anexHoro opraHy? Yu
3aMpoBafXeHO MEXaHi3MU He3aJIEXKHOTO HarnAgY | KOHTposo?'>

iv. Ys nepefnbayeHo HaABHICTb fi€BMX 3aC06iB 3aXUCTy Bifl iIMOBIpHMX MOpPYLUEHb
0cobucTuX (iHAMBIAYaNbHMX) MPaB LSAXOM OMEPATUBHOIO CMOCTEPEXKEHHA?>

120. PaziioeneKTpoHHY pO3BifKy C/lif PO3yMiTu ik 3aCO0M Ta METOAM NEPEXONIIEHHS Pafio3B'A3Ky
— BKJTIOYHO 3i CYNyTHUKOBWM, CTiITbHUKOBYM | KabenbHM Braamu 3B'A3Ky '>°.

121. «OgHMM i3 HANBaXKNUBILMX [OCATHEHb PO3BiAyBasIbHOrO CNOCTEPEXEHHSA 3a OCTaHHI POKU
CTasno Te, WO pafioenekTPOHHA PO3BifKa ... Hapasi MOXe BAaBaTUCh A0 CTEXKEHHSA 3a “3BNYaliHUMU
TenekomyHikauiamun” (Take € “BiacterkeHHAM”) Ta WO BOHa Ma€ HabaraTo 6inbLnii noTeHuian ana
YPaXKeHHA NI0ACbKUX NpaB»'e.

d. BioeocnocmepexeHHs

AKMMWM € rapaHTii NPoTUAIT 3/I0BXKNBAHHIO Bifle0CNoCTEPEXKEHHAM, 0COGNNBO B
rpomMaacbKmnx micuax?'’

i. Yu BifeocnocTeperkeHHA 3AINCHIOETbCA 3a MigCcTaBamMmu BMMOr 6e3neku i
6e3nevyHOCTi abo 3a4NA nonepemkeHHA KPUMiHalbHUX MPaBOMOPYLIEHD i
KOHTPOJIIO 32 HUMMW Ta YK NignopAAKOBaHE BOHO B NpUMNMcax NpaBa i Ha npaKkTuLi
BVIMOTraM, yCTaHOBJIEHUM Yy cTaTTi 8 EKJIM?18

ii. Yvniogen NoBigOMAAIOTL MPO Te, WO 32 HUMM BEAETbCA CNOCTEPEXKEHHA B MiCLAX,
[e BOHV nepebyBaoTb?

iii. Yn nogu matoTb [OCTYN 0 sAKMX-HeOyab MaTepianis BijeocnocTepexeHHs, Lo
MOXYTb iX CTOCYBaTNCb?

153. CDL-AD(2015)011, §§ 24-27, 115ff, 129.

154. [xepena: cTatTi 8 Ta 13 EKJIM; CDL-AD(2015)011, §§ 266, 126ff.

155. CDL-AD(2015)011, § 33.

156. CDL-AD(2015)011, § 1.

157. Ome., Hanpuknag: CJEU, C-212/13, Frantisek Rynes v. Urad pro ochranu osobnich udajd,, 11 December 2014.

158. CDL-AD(2007)014, § 82.
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lll. BubpaHi ctanpaptn

lll.a. 3aranbHi 3pasku npaBoBnagaa

1. opcTKe npaBo

Council of Europe, European Convention on Human Rights (1950)
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005

European Union (EU), Charter of Fundamental Rights of the EU (2009)
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0J.C .2010.083.01.0389.01.ENG
United Nations (UN), International Covenant on Civil and Political Rights (1966) (ICCPR)
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

Council of Europe, Statute of the Council of Europe, Preamble (1949)
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/001

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969)
http://www.oas.org/dil/treaties B-32 American_Convention_on_Human_Rights.htm
African Union (AU), Constitutive Act
http://www.au.int/en/sites/default/files/ConstitutiveAct _EN.pdf

African Union (AU) Charter on Democracy, Elections and Governance (2007), Article 3
http://www.au.int/en/sites/default/files/AFRICAN_CHARTER ON DEMOCRACY ELECTIONS
AND_ GOVERNANCE.pdf
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2. M’sike npaBo

a. Papa €Esponn

European Commission for Democracy through Law (Venice Commission), Report on the Rule
of Law, CDL-AD (2011)003rev
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e

Council of Europe Committee of Ministers, ‘The Council of Europe and the Rule of Law,
CM(2008)170
http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170_en.pdf

The European Commission for the Efficiency of Justice’s Evaluation of European Judicial
Systems project
http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Suivi_en.pdf

b. €Bponelicbkui Coio3

EU, Justice Scoreboard (ongoing annual reports)
http://ec.europa.eu/justice/effective-justice/scoreboard/index_en.htm

Communication from the European Commission to the European Parliament and the Council,
‘A new EU Framework to strengthen the Rule of Law, COM(2014) 158 final/2.
http://ec.europa.eu/justice/effective-justice/files/com 2014 158 en.pdf

Council of the EU, Conclusions on fundamental rights and rule of law and on the Commission
2012 Report on the Application of the Charter of Fundamental Rights of the European Union
(2013)
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf

EU Accession Criteria (‘Copenhagen Criteria’)
http://europa.eu/rapid/press-release_DOC-93-3 en.htm?locale=en

¢. IHwWi mi>xkHapopHi opraHisauii

Conference on Security and Co-operation in Europe (CSCE, now OSCE), Document of
the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE (“the
Copenhagen document”) (1989)
http://www.osce.org/odihr/elections/14304?download=true

Organization for Security and Co-operation in Europe, Decision No. 7/08, ‘Further
strengthening the rule of law in the OSCE area’ (2008).
http://www.osce.org/mc/35494?download=true

Organization of American States (OAS), Inter-American Democratic Charter (2001),
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

Conference on Security and Co-operation in Europe (CSCE, now OSCE), Document of the
Moscow meeting of the Conference on the Human Dimension of the CSCE (“the Moscow
document) (1991)

http://www.osce.org/odihr/elections/14310?download=true

d. NMokasHuKM npaBoBnagaA

World Justice Project Rule of Law Index
http://worldjusticeproject.org/sites/default/files/files/wjp rule of law_index 2014 report.pdf

Mipuno npaBoBnaaas » CTopiHka 48


http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf

BeHeuiicbka Komicis Pagu €sponu

Vera-Altus Rule of Law Indicators
http://www.altus.org/pdf/dimrol en.pdf

The United Nations Rule of Law Indicators
http://www.un.org/en/events/peacekeepersday/2011/publications/un rule of law indicators.pdf

World Bank’s World Governance Indicators
http://info.worldbank.org/governance/wgi/index.aspx#home

lll.b. CraHgapTH, WO CTOCYIOTbCA €TAJIOHHMNX TECTIiB

1. XopcTKe npaBo

ECHR Articles 6ff, in particular 6.1, 7,8.2,9.2,10.2 and 11.2 [EKJIM, cTaTTi 6 Ta HACTYMHi, 30Kpe-
Ma: 6(1),7,8(2),9(2), 10(2) Ta 11(2)]

EU, Charter of Fundamental Rights of the EU (2009), Article 49 (concerning the principles of
legality and proportionality of criminal offences and penalties)
http://www.europarl.europa.eu/charter/pdf/text en.pdf

UN, ICCPR Articles 14ff, in particular 14.1, 15, 18.3, 19.3, 21; 22.3

UN, International Covenant on Civil and Political Rights (1966), Article 4 (emergency
derogations must be strict), 15 (nullum crimen, nullum poena)
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

UN, International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (1990), Articles 16(4), 19 http://www2.ohchr.org/english/bodies/cmw/cmw.htm
Rome Statute of the International Criminal Court (1998), Article 22
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute
english.pdf

AU Charter on Democracy, Elections and Governance (2007), Article 10
http://www.au.int/en/sites/default/files/AFRICAN CHARTER ON DEMOCRACY ELECTIONS
AND_GOVERNANCE.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Article 27
http://www.oas.org/dil/treaties B-32 American_Convention_on_Human_Rights.htm

2. M'ake npaBo

UN, Universal Declaration of Human Rights (1948), Article 11(2) (concerning criminal offences
and penalties)
http://www.un.org/en/documents/udhr/index.shtml

Organization of American States (OAS), American Declaration of the Rights and Duties of Man
(1948), Article XXV (protection from arbitrary arrest)
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and%20
Duties%200f%20Man.pdf

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship
Between the Three Branches of Government (1998), Principles I, VIII
http://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf
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Charter of the Commonwealth (2013), Sections VI, VIII
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.pdf

Association of Southeast Asian Nations (ASEAN) Human Rights Declaration (2012), para 20(2)
Available at http://aichr.org/documents

B. lOpuanyHa BU3HaYeHicTb

1. #KopcTKe npaBo

ECHR Articles 6ff, in particular 6.1, 7,8.2,9.2, 10.2 and 11.2 [EKJIM, cTaTTi 6 Ta HacTynHi, 30Kpe-
Ma: 6(1), 7, 8(2), 9(2), 10(2) Ta 11(2)]

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969),Article 9
http://www.oas.org/dil/treaties B-32 American Convention on Human Rights.htm

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Article 7(2)
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

League of Arab States (LAS),Arab Charter on Human Rights (Revised) (2004),Article 16
http://www.refworld.org/docid/3ae6b38540.html

2. M'ake npaBo

UN, Universal Declaration of Human Rights (1948), Article 11
http://www.un.org/en/documents/udhr/index.shtml

UN, Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), para 8
http://www.unrol.org/article.aspx?article id=192

ASEAN, Human Rights Declaration (2012), para 20(3)
Available at http://aichr.org/documents

1. XopcTKe npaBo

UN, International Covenant on Civil and Political Rights (1966), Article 17 (interference with
freedoms)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (1990), Articles 14 (interference with freedoms), 15 (deprivation of
property)

http://www2.ohchr.org/english/bodies/cmw/cmw.htm

UN, Convention on the Rights of the Child (1989), Article 37(b) (arbitrary arrest or detention)
http://www.ohchr.org/EN/Professionalinterest/Pages/CRC.aspx

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Article 14
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf
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2. M'sake npaBo

Council of Europe Committee of Ministers, ‘The Council of Europe and the Rule of Law;
CM(2008)170, section 46
http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170 en.pdf

UN, Universal Declaration of Human Rights (1948), Articles 9, 12, 17 http://www.un.org/en/
documents/udhr/index.shtml

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship
Between the Three Branches of Government (1998), Principle VII
http://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf

ASEAN Human Rights Declaration (2012), paras 11-12, 21 (arbitrary deprivations of life, liberty,
privacy)
Available at http://aichr.org/documents

D. PiBHicTb Nnepep 3aKoOHOM i HeANCKpUMIHaLiA

1. XopcTKe npaBo

a. Papa €Esponn
ECHR (1950), Article 14 [EKJTTT 1950 p., cTaTTa 14]

b. €EBponeiicbkuin Coto3
Charter of Fundamental Rights of the EU (2009), Articles 20-21
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

EU Equality Directives, including Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment and occupation and

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin
http://eur_lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:HTML
http://eur_lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML

c. IHwWi mi>xkHapopHi opraHisauii

UN, International Covenant on Civil and Political Rights (1966), Articles 2, 14(1), 26 (equality
before courts and tribunals)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Elimination of All Forms of Racial Discrimination (CEDR)
(1969), especially Article 5
http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (1990), Articles 1,7, 18
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

UN, International Covenant on Economic, Social and Cultural Rights (1966), Article 3
http://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx
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UN, Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
1979

(httlo:/;www.ohchr.orq/EN/ProfessionaIInterest/Paqes/CERD.aspx

UN, Convention on the Rights of Persons with Disabilities (CRPD) (2006)

http://www.un.org/disabilities/convention/conventionfull.shtml

UN, Convention on the Rights of the Child (1989), Article 2

http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

International Committee of the Red Cross and Red Crescent Societies, Geneva Conventions
(1949), Common Article 3
https://www.icrc.org/ihl/WebART/375-590006

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Articles 3, 19
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

AU Charter on Democracy, Elections and Governance (2007), Article 8
http://www.au.int/en/sites/default/files/AFRICAN _CHARTER ON DEMOCRACY ELECTIONS
AND_ GOVERNANCE.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Articles 3, 24
http://www.oas.org/dil/treaties B-32 American Convention on Human Rights.htm

LAS, Arab Charter on Human Rights (Revised) (2004), Articles 2, 9 http://www.refworld.org/
docid/3ae6b38540.html

2. M'ake npaBo

Council of Europe, Recommendation CM/Rec(2007)7 of the Committee of Ministers to
member States on good administration, Article 3
https://wcd.coe.int/ViewDoc.jsp?id=1155877

European Commission for Democracy through Law (Venice Commission), Report on the

scope and lifting of parliamentary immunities, CDL-AD(2014)011
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)011-e

UN, Universal Declaration of Human Rights (1948), Articles 1, 2, 6-7, 16-17, 22-23
http://www.un.org/en/documents/udhr/index.shtml

UN Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), sections 12, 14
http://www.unrol.org/article.aspx?article id=192

UN Human Rights Committee, General Comment No. 32 (2007), Article 14: Right to equality
before courts and tribunals and to a fair trial
http://www1.umn.edu/humanrts/gencomm/hrcom32.html

The Commonwealth, Harare Commonwealth Declaration (1991), para 4
http://thecommonwealth.org/sites/default/files/history-items/documents/Harare%20
Commonwealth%20Declaration%201991.pdf

The Commonwealth, Singapore Declaration of Commonwealth Principles (1971), Principle 6
http://thecommonwealth.org/sites/default/files/history-items/documents/Singapore%20
Declaration.pdf

ASEAN, Human Rights Declaration (2012), paras 2, 7-9

Available at http://aichr.org/documents
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OAS, American Declaration of the Rights and Duties of Man (1948), Articles II, XVII
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and%20
Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Article 9
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

South Asian Association for Regional Cooperation (SAARC), Charter of Democracy (2011)
http://saarc-sec.orq/SAARC-Charter-of-Democracy/88/

E. LocTtyn fo npasocyans

1. opcTke npaBo

ECHR (1950), Article 6 [EK/TTT 1950 p., cTaTTA 6]

Charter of Fundamental Rights of the EU (2009), Articles 41, 47, 48, 50
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on
the right to interpretation and translation in criminal proceedings
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724770445&uri=CELEX:32010L0064
Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the
right to information in criminal proceedings
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724843769&uri=CELEX:32012L0013
Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant
proceedings, and on the right to have a third party informed upon deprivation of liberty and
to communicate with third persons and with consular authorities while deprived of liberty
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724901649&uri=CELEX:32013L0048

UN, International Covenant on Civil and Political Rights (1966), Articles 9, 14
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Elimination of All Forms of Racial Discrimination (1969),
Article 6
http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, Convention on the Rights of the Child (1989), Articles 12(2), 40
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (1990), Articles 16, 18
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Rome Statute of the International Criminal Court (1998), Article 55
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute
english.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Articles 8, 25
http://www.oas.org/dil/treaties B-32 American_Convention_on_Human_Rights.htm

LAS, Arab Charter on Human Rights (Revised) (2004), Articles 7, 9
http://www.refworld.org/docid/3ae6b38540.html
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LAS, The Riyadh Arab Agreement for Judicial Cooperation (1983), Articles 3-4
http://www.refworld.org/docid/3ae6b38d8.html

2. M’ake npaBo

a. Papa €EBponn

Council of Europe Commission for Democracy through Law (Venice Commission), Report on
the Independence of the Judicial System Part |: The Independence of Judges, CDL-AD(2010)004
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)004-e

Venice Commission, Report on European Standards as regards the Independence of the
Judicial System: Part Il - the Prosecution Service, CDL-AD(2010)040
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e

Venice Commission, Report on Judicial Appointments, CDL-AD(2007)028
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD%282007%29028-e

Venice Commission, Compilation of Venice Commission opinions, reports and studies on
Constitutional Justice, CDL-PI(2015)002
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1%282015%29002-e

Venice Commission, Compilation of Venice Commission Opinions and Reports concerning
Prosecutors, CDL-PI(2015)009
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1%282015%29009-¢

Venice Commission, Compilation of Venice Commission Opinions and Reports concerning
Courts and Judges, CDL-P1(2015)001
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P|%282015%29001-e

Council of Europe, Recommendation CM/Rec(94)12 of the Committee of Ministers to member
States on the Independence, Efficiency and Role of Judges (1994)
https://wcd.coe.int/ViewDoc.jsp?id=524871&Site=CM&BackColorInternet=C3C3C3&BackCol
orlntranet=EDB021&BackColorLogged=F5D383

Council of Europe, Recommendation CM/Rec(2010)12 of the Committee of Ministers to
member States on judges: independence, efficiency and responsibilities
https://wcd.coe.int/ViewDoc.jsp?id=1707137

Council of Europe, Recommendation CM/Rec(2000)19 of the Committee of Ministers to
member States on the role of public prosecution in the criminal justice system
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&Instr
anetlmage=2719990&SecMode=1&Docld=366374&Usage=2

Council of Europe, Recommendation CM/Rec(2012)11 of the Committee of Ministers to
member States on the role of public prosecutors outside the criminal justice system
https://wcd.coe.int/ViewDoc.jsp?id=1979395&Site=CM&BackColorinternet=C3C3C3&BackCo
lorintranet=EDB021&BackColorLogged=F5D383

Consultative Council of European Judges (CCJE), Opinion No. 1 on standards concerning the
independence of the judiciary and the irremovability of judges (2001)
https://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/CCJE%200pinion%201 EN.pdf

Council of Europe, Recommendation No. R(2000)21 of the Committee of Ministers to member
States on the freedom of exercise of the profession of lawyer
https://wcd.coe.int/ViewDoc.jsp?id=380771&Site=CM&BackColorInternet=C3C3C3&BackCol
orlntranet=EDB021&BackColorLogged=F5D383
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b. €Bponeiicbkui Coto3

European Network of Councils for the Judiciary, Dublin Declaration on Standards for the
Recruitment and Appointment of Members of the Judiciary (2012)
http://www.encj.eu/images/stories/pdf/GA/Dublin/encj dublin declaration def dclaration
de dublin recj def.pdf

European Network of Councils for the Judiciary, Judicial Ethics: Principles, Values and Qualities
(2010)
http://encj.eu/images/stories/pdf/ethics/judicialethicsdeontologiefinal.pdf

European Network of Councils for the Judiciary, Resolution on Transparency and Access to
Justice (2009)
http://encj.eu/images/stories/pdf/opinions/resolutionbucharest29may _final.pdf

Council of Bars and Law Societies in Europe, Charter of Core Principles of the European Legal
Profession (2006) and Code of Conduct for European Lawyers (1988, latest amendment 2006)
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_CCBE CoCpdf1 1382973057.pdf

European Association of Judges, Judges’ Charter in Europe (1997)
http://www.richtervereinigung.at/international/eurojus1/eurojus15a.htm

c. OpraHisauis 06’egHaHnx Hauin

UN, Universal Declaration of Human Rights (1948), Articles 8, 10
http://www.un.org/en/documents/udhr/

UN Human Rights Council Resolution 25/4, Integrity of the judicial system (2014)
http://ap.ohchr.org/documents/dpage e.aspx?si=A/HRC/RES/25/4

UN Human Rights Council, Resolution 23/6, Independence and impartiality of the judiciary,
jurors and assessors and the independence of lawyers (2013)
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G13/148/94/PDF/G1314894.pdf?OpenElement

UN Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), para 13
http://www.unrol.org/article.aspx?article id=192

UN Human Rights Committee, General Comment No. 32 (2007), Article 14: Right to equality
before courts and tribunals and to a fair trial
http://www1.umn.edu/humanrts/gencomm/hrcom32.html

UN Office on Drugs and Crime Judicial Group on Strengthening Judicial Integrity, The
Bangalore Principles of Judicial Conduct (2002)
http://www.unodc.org/pdf/crime/corruption/judicial group/Bangalore principles.pdf

UN OHCHR, Principles relating to the Status of National Institutions (The Paris Principles)
(1993), section 2 (Composition and guarantees of independence and pluralism)
http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNationallnstitutions.aspx

UN Basic Principles on the Role of Lawyers (welcomed by General Assembly resolution 45/166,
1990)
http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfLawyers.aspx

UN Guidelines on the Role of Prosecutors (welcomed by General Assembly resolution 45/166,
1990)
http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfProsecutors.aspx
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UN Draft Universal Declaration on the Independence of Justice (“Singhvi Declaration”)
(referenced by UN Commission on Human Rights, resolution 1989/32)
http://icj.wpengine.netdna-cdn.com/wp-content/uploads/2014/03/SR-Independence-of-
Judges-and-Lawyers-Draft-universal-declaration-independence-justice-Singhvi-Declaration-
instruments-1989-eng.pdf

UN Basic Principles on the Independence of the Judiciary (endorsed by General Assembly
resolutions 40/32 and 40/146, 1985)
http://www.ohchr.org/EN/Professionallnterest/Pages/Independenceludiciary.aspx

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems
https://www.unodc.org/documents/justice-and-prison-reform/UN_principles _and guidlines
on_access to legal aid.pdf

International Association of Prosecutors, Standards of professional responsibility and
Statement of the essential duties and rights of prosecutors (1999)
http://www.iap-association.org/getattachment/34e49dfe-d5db-4598-91da-16183bb12418/
Standards English.aspx

OSCE Ministerial Council Decision No. 12/05 on Upholding Human Rights and the Rule of Law
in Criminal Justice Systems (Ljubljana)
http://www.osce.org/mc/17347?download=true

OSCE, Brussels Declaration on Criminal Justice Systems (2006)
http://www.osce.org/mc/23017?download=true

d. CnisgpyxHicTb Hauin

Charter of the Commonwealth (2013), section 7
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.
pdf

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship
Between the Three Branches of Government (2003), Principles l1I-VI
http://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf

Harare Commonwealth Declaration (1991), para 4
http://thecommonwealth.org/sites/default/files/history-items/documents/Harare%20
Commonwealth%20Declaration%201991.pdf

Limassol Conclusions on Combating Corruption within the Judiciary (2002)
http://www.cmja.org/downloads/limassolconclusionwithannexe.pdf

e. OpraHi3auis 3 6e3neku Ta cniBnpaui B EBponi

Organization for Security and Co-operation in Europe, Office for Democratic Institutions and
Human Rights, ‘Kyiv Recommendations on Judicial Independence in Eastern Europe, South
Caucasus and Central Asia: Judicial Administration, Selection and Accountability’ (2010)
http://www.osce.org/odihr/KyivRec?download=true

Organization for Security and Co-operation in Europe, Office for Democratic Institutions and
Human Rights, Legal Digest of International Fair Trial Rights,
http://www.osce.org/odihr/94214.
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f. IHwi mi>xkHapopHi opraHisauii

OAS, American Declaration of the Rights and Duties of Man (1948), Articles XVII, XXVI
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and %20
Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Articles 2-4
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

African Union (AU), Constitutive Act (2000), Article 4(m)
http://www.au.int/en/sites/default/files/ConstitutiveAct EN.pdf

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Articles 7, 26
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

ASEAN, Human Rights Declaration (2012), para 5

Available at http://aichr.org/documents

SAARC, Charter of Democracy (2011)
http://saarc-sec.orq/SAARC-Charter-of-Democracy/88/

g. Pewta

American Bar Association Rule of Law Initiative — Arab Council for Judicial and Legal Studies,
Justice Sector Benchmarks — A User’s Guide for Civil Society Organizations
http://www.albersconsulting.eu/justicebenchmarks.html

The Appointment, Tenure and Removal of Judges under Commonwealth Principles: A
Compendium and Analysis of Best Practice (J. van Zyl Smit, Report of Research Undertaken
by Bingham Centre for the Rule of Law) (2015)

http://www.biicl.org/documents/689 bingham centre compendium.pdf

Bingham Center for the Rule of Law, Cape Town Principles on the Role of Independent
Commissions in the Selection and Appointment of Judges (2016)
http://www.biicl.org/documents/868 cape town_principles - february 2016.pdf

F. Mpuknagn KOHKpeTHNX BUKNVKIB NpaBoOBnaaAi0

3. ’KopcTKe npaBso

a. Kopynuis

Council of Europe, Criminal Convention against Corruption,
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/173

Council of Europe, Civil Convention on Corruption,
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174

Council of Europe, Additional Protocol to the Criminal Law Convention on Corruption
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/191

UN, Convention Against Corruption (2003)
http://www.unodc.org/unodc/en/treaties/CAC/

OAS, Inter-American Convention against Corruption (1996)
http://www.oas.org/juridico/english/treaties/b-58.html
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b. 36upaHHA gaHuX i cnocTepekeHHA

Council of Europe, Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108

European Union, Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of personal data
and on the free movement of such data
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31995L0046&from=EN

4. M'ake npaBo

a. Kopynuia

Council of Europe, Recommendation CM/Rec(2000)10 of the Committee of Ministers to
members States on codes of conduct for public officials,
https://wcd.coe.int/ViewDoc.jsp?id=353945&Site=CM&BackColorInternet=C3C3C3&BackCol
orintranet=EDB021&BackColorLogged=F5D383

CM/Res (97) 24 on the twenty guiding principles for the fight against corruption
https://wcd.coe.int/ViewDoc.jsp?id=593789&Site=CM&BackColorinternet=C3C3C3&BackCol
orlntranet=EDB021&BackColorLogged=F5D383

Group of States Against Corruption (GRECO), Immunities of public officials as possible
obstacles in the fight against corruption, in Lessons learned from the three Evaluation Rounds
(2000-2010) - Thematic Articles
https://www.coe.int/t/dghl/monitoring/greco/general/Compendium_Thematic_Articles EN.pdf

European Union, regular EU-Anti Corruption report, e.g. COM(2014) 38 final as of 3 February
2015
http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/organized-crime-and-
human-traffickind/corruption/docs/acr 2014 en.pdf

b. 36upaHHA AaHKX i cNOCTeperKeHHA

European Commission for Democracy through Law (Venice Commission), Opinion on Video
Surveillance in Public Places by Public Authorities and the Protection of Human Rights, CDL-
AD(2007)014
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282007%29014-¢

European Commission for Democracy through Law (Venice Commission Report on the
Democratic Oversight of Signals Intelligence Agencies, CDL-AD(2015)011
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282015%29011-e
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BeHeuiicbka Komicis Pagu €sponu

l. Bctyn

1. HarHoBiWMM — ane, No3a BCAKMM CYMHIBOM, He OCTaHHIM 3 NepPCNeKTUBHOro NOrnAagy —
[LOKYMEHTOM Ha OCArHEHHA MOCYTHbOTO 3MiCTY Ay»Ke CKNaZHOro i BOAHOYAC 3HAMEHHOIO MOHATTA,
LLIO HM BUSIBUJIOCb HapoaKeHe 3axigHoto uuBinisauieto Rule of Law, € cneuianibHe 4OCNiIXKEHHS

A

BeHeuicbkoi Komicii 3a Ha3Boto “Rule of Law Checklist”'.

2. Mo3asAK AOHWHI JOCTYN BITYUN3HAHOIO YKTaya O LibOro AOKYMeHTa OyB OOMEXKEHUM iCTOTHOO
Mipoto BHaCNiAoK 6paKy Moro nepeknagy yKpaiHCbKOLo, MosiBa OCTAHHbOIO 00YMOBJIIOE NOTPedy
B MOACHEHHI LbOro focnig»keHHA BeHeulincbkoi KOoMicii 3 HU3KM NpuymH.

3. MeToto Lboro KomeHTaps € NOACHEHHA 3HAaYYLLOCTI JOKYMEHTa 1A BITYN3HAHOrO KOPUCTYBaYa,
LU0 B YKPaiHCbKOMY KOHTEKCTi MOCTa€E He JIULLIE B MPAKTUYHIlA, @ 1y TEOPETUYHIN NnoLmHax: AK Oyae
3'ACOBaHO HMXKYe, AiE€BICTb CneLianbHOro AOCNIAPKEHHS, 334YMAHOrO AK iIHCTPYMEHT MPaKTUYHOro
3aCTOCYBaHHS, BEJIKOIO MipOI0 3a/1€XK1Tb Bif CyYaCHOro CTaHy BiTYM3HAHOI HAYKOBOI NPaBHNYOT
OYMKW, KA ICTOTHOIO MipPOIO BifiPi3HAETbCA Bif TEOPETUYHOrO OCMUCTIEHHA NPeaMeTY B pamKax
3axigHoi NpaBHMYOI TpaguLii.

1. Rule of Law Checklist. Adopted by the Venice Commission at its 106" Plenary Session (Venice, 11-12 March 2016)
on the basis of comments by Mr Sergio Bartole (Substitute Member, Italy), Ms Veronika Bilkova (Member, Czech
Republic), Ms Sarah Cleveland (Member, United States of America), Mr Paul Craig (Substitute Member, United
Kingdom), Mr Jan Helgessen, Norway), Mr Wolfgang Hoffman-Riem (Member, Germany), Mr Kaarlo Tuori (Member,
Finland), Mr Pieter van Dijk (Former Member, the Netherlands), Sir Jeffrey Jowell (Former Member, United Kingdom).
CDL-AD(2016). Study No. 711/2013, Strasbourg, 18 March 2016.
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Il. IcTOpia NnuTaHHA

4. Hapasi gocniaxeHHs BeHeuiicbkoi Komicii 3a Ha3goto “Rule of Law Checklist” - Lie 3aBepLuanbHui
akopg npoLecy B pamkax AiffibHOCTI iHCTUTYTIB Pagm €Bpony Ha BUKOHAHHA CBOIX CTaTyTHUX
3aBfaHb Yy Uin ginaHui. QopmanbHOK TOUYKOLO BifiniKy CaMoro npoLecy MoXHa BBaXkaTu PesonioLito
1594 (2007) NMapnameHTcbkoi Acambnei PE («[puHLUMN BepXOBEHCTBA MpaBay), yXBasieHy 3a
nigcymkamu gonosigi it KomiteTy 3 opunyHuX nuTaHb i NoACbKUX NPaB Ha Lo Temy?. Pe3ontouin
AK BUCNif iHILiNOBaHOT aBTOPOM LMX pAAKIB e y TpaBHi 2004 p.2 cneuianbHoi fonosifi komiteTy*
BMABMNACh JOBONI CTUC/IM JOKYMEHTOM — JIMLLE Ha OfHY CTOPIHKY. BoHa B1CBiTNNa ABi rONOBHI
npobnemu, Lo nocTanu B nepebiry npakT1MyHoI gisnbHOCTi Pagu €Bponu Ta il opraHis (nepegoscim
camoi MAPE), i Tomy noTpebyBanu HaNeXXHOro PO3B'A3aHHS.

5. lloHalineplue, Ha NOPAAOK AEHHUI 6YNO BUCYHYTO Npobsiemy, CpUUMHEHY Ha TO yac
MAyTaHUHOK LWOAO 3aCTOCYyBaHHA B nepeknagi (pobounmy moBamu Acambriei Ta 1 HaBiTb
¢dpaHLy3bKoto AK 0QiLiiHO) aHTTOMOBHOTO BUcioBy “the rule of law” B gisnbHOCTI iHCTUTYLN
camoi Pagu €ponu. Monpwm Te, Wwo B TekcTax odiuinHoro nepeknagy Cratyty Pagy €sponu (ETS -

2. Resolution 1594 (2007). The principle of the rule of law. Text adopted by the Standing Committee, acting in behalf
of the Assembly, on 23 November 2007 (see Doc. 11343, report of the Committee on Legal Affairs and Human
Rights, rapporteur: Mr. Jurgens).

3. The principle of the rule of law: Motion for a resolution presented by Mr Holovaty and others. Doc. 10180, 6 May
2004.

4. The principle of the Rule of Law: Report of the Committee on Legal Affairs and Human Rights. Rapporteur: Mr Erik
Jurgens, Netherlands, Socialist Group. Doc. 11343, 6 July 2007. 3a3Buyaii B Acambrei [onoBigauem npusHayaots
rofIoBHOrO iHiLliaTopa NPoeKTy pe3ontoLii, AKUiA 30e6inbLIoro € nepLUnM NiANMCAHTOM iHiLiaTuBW. Ha yac posrnsagy
nuTaHHA B biopo MAPE aBTOp UMX pAfKiB Nepebysas Ha nocagi MiHicTpa cTuLil YKpaiHu, Tomy Bxe He 6yB y
cKnagi HauioHanbHoI NapnameHTCbKoi generauii B MAPE, a BiaTak — 06'€KTUBHO He Mir CTaTL AOMOBIAAYeM 3 LibOro
nuTaHHsA. MpusHaueHHs gonosigayem Epika KOprexca, npodecopa yHiBepcuTteTy AMcTepaama (Higepnanaw), cnig
pOo3rnAaaT, AK 3HaYHy NepeBary Bxe Yepes Te, Lo BiH MaB BeIMKNIN aBTOpUTET AK HayKoBseLb i B [TAPE, i B yHiBep-
CUTETCHKIMX KOMax 3aXiAHOEBPOMNeNCbKNX KpaiH. 3aBaakn Lbomy E. lOpreHc TprBanuii yac 6yB npefCcTaBHUKOM
MAPE y Bereuincbkin Komicii. Okpim Toro, npeAcTaBnAoumM HayKOBY LUKOJSTY Bifi KOHTUHEHTaSIbHOT CCTeMM NpaBa
y €Bponi, BiH 0COGVCTO He NPKXOBYBaB CBOIX CMMNaTil o KoHLenLii Rechtsstaat. Tomy NOro ocobucTnii BHECOK
B OMpaLioBaHHA TeMy PO3yMiHHA | TiyMaueHHA npuHumny the rule of law HabyBae 0cob6anBoOI Baru — nepeaycim
Ha Tni 34iicHeHOr 0 B AOMNOBIi MOPIBHANBHOIO aHani3y TPbOX KOHLenNLil: aHrnincbKoi Rule of Law, dpaHLy3bKoi
Etat de Droit Ta HimeubKoi Rechtsstaat.
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Nos 1/6/7/8/11), EBponelicbkoi KoHBeHLji 3 ntoacbKkux npas (ETS No.5) Ta npakTUKY EBPOMNenCcbKoro
Cyny 3 nofcbKux npas aHrmomoBHe NoHATTA “the rule of law” nogaBanoch ¢paHLy3bKot AK
prééminence du droit, HaTOMiCTb y 6araTbox JOKYMeHTax opraHis Pagu €8ponu Bce LLie NOLMPeHNM
6yno 3aCToCyBaHHsA iHLWOro BUCNoBy — Etat de droit, wuBmpLwe 3a BCe, AK HaCNiAOK AOCNIBHOMO
BiTBOPEHHS HiMELIbKOro TepMiHa Rechtsstaat, BnacTMBOrO CyTO HiIMELbKi NMpaBHUYIN TpaaunLil.
MounHatoum Big XVIII cToniTTa Ta ynpoAoB yCbOro NoAanbLIoro nepiogy Himeubka Tpaguuisa
3000yna NowrpeHHA B HX3L KpaiH KOHTUHEHTaNbHOI CUCTEMU MPaBa, A€ WIAXOM nepeknagy
HaLioHanbHMM MOBaMU NOHATTA Rechtsstaat i3 yTBOPeHHAM BiANOBIAHOT CEMaHTUYHOI KOHCTPYKLT
BUHMKNW HaLioHaNbHi MOHATTA N KOHLeNL(l, AK-TO: stato di diritto, estado de derecho, ratstat,
paristwo prawne, npagogoe 20cy0apcmao, npasHa 0epxasa Tolo®. [poTe, sik 6yno 3a3HayeHo B
Pe3ontouii 1594 (2007) MAPE, dpaHuy3bKuii BUpas3 Etat de droit, 110 i Moro nepeknag HimeLbKoto
AIK Rechtsstaat, «<He 3aBXAu BifoOpaxka€ aHrMoMoBHe NoHATTA “rule of law” Tielo Mipolo, AK Le
BNACTMBO TEPMIHOBI prééminence du droit»°. Taknin BUCHOBOK PiBHOIO MipOI0 MOLIMPIOETLCA AK
Ha camy HimeLbKy KoHLUenuito Rechtsstaat’, Tak i Ha NoXigHi Bif Hei 3a3HaueHi BuLLe HaLioHabHI
KOHLenuil iHWMX KpaiH KOHTMHEeHTanbHoi EBponu®,

6. MpoTe, Wo Ana nepeknagy aHrincbKoro TepMiHa“the rule of law” HemyHyue nocTatoTb TpyAHOLL
HaBiTb 3a cnpobu nepeaaTu noro apyroto odiuinHoo MoBoto Pagn €Bponu — dpaHLy3bKOIo,
NMPOMOBWCTO CBiAUUTb 3acTocoBaHa CekpeTapiaTom MNAPE dppaHKOMOBHa Bepcia Ha3By NogaHoT
aBTOPOM LiMX pPAAKIB Npono3uuii oo pesonioLii, ie aHrmomMoBHWI BMpa3s “principle of the rule
of law"” B3arani 6yno 3anuweHo 6e3 nepeknaay’.

7. [Opyre, 0o 40ro — AK 40 iCTOTHOT Npobnemu — npriBepHyna yeary Pesontouia MAPE, e Tol pakKT,
L0 B HOBOMOCTanux gemokpaTiax CxigHol €BpOnKM NaHiBHUM NigXo40M Yy NPaBHWYIN gymui A0
PO3yMiHHS TOrO, LLIO aHMINCbKO Mo3HaueHo AK “the rule of law’, nnwwasca Takni, y pamkax skoro
BOHO CNPUIAMANoch Ak 8epX08€HCMBO CMAamymHo20 NPasd, a POCiNCbKOK MOBOIO NepesjaBanoch
yepes C/I0BOCMONYYEHHSA 8epX08eHCMB0 3aKoHd. 3 uboro npusogy MNAPE 3o0kpema 3a3Haumna:
«Mepeknag noHATTA “rule of law” Ak 8epxoseHCMB0 3aKOHA NOCUIIOE BENMKE 3aHEMOKOEHHS,
no3asiK y Aeskux i3 Lmx KpaiH 36epiraloTbCs — AK B Teopii, TaK i Ha NpaKTuLi — NeBHi TpaguLii
TOTaNITapHOI AieprKaBMy, L0 € MPOTUIIEXHICTIO Ao camoro “the rule of law”. Take ¢popmanictnuHe
TNyMayeHHs TepmiHiB “the rule of law” Ta Etat de droit (a Tak camo i Rechtsstaat) cynepeumntb
camin cyTHocTi AK NoHATTA “rule of law’, Tak i NOHATTA prééminence du droit»; i came Tomy MAPE
Haronocuna, Wwo “the rule of law” npaBunbHO POCINCbKOLO CIif TIYMaUnTK AK 8epX08EHCMB0 Npasd,
a He 8epxX08eHCMB0 3aKOHY — NMOAIGHO 10 TOro, AIK GpaHLy3bKOI NOro TymayaTb AK prééminence
du droit, a He prééminence de la loi'°.

8. 3 ornAgy Ha TakMI CTaH peyelt, a HaATO — 3a 6pPakoM NOCNIAOBHOCTI Ta ACHOCTI Y BMMNafKax

5. JoknagHo npo ¢opmyBaHHA HaLliOHaNbHMX AOKTPVH B KOHTUHEHTaNbHi €BPONI, NOAIGHNX [0 aHTMINCbKOT fOK-
TpuHy “the rule of law”, ane nig BNMBoM HiMmeLbKoT BOKTpUHM Rechtsstaat, avB.: lonosamuti Cepeiti. BepxoBeHCTBO
npa.a: MoHorpadia: Y 3-x KH. KHura gpyra: Big BOKTPUHU — Ao npuHumny. — K.: BugasHuuTBo «DeHikey, 2006. - C.
803-888.

6. Resolution 1594 (2007), § 3.

7. [loka3om TOro, Wo NoHATTA Rechtsstaat He BUpaka€e TOro, Wo 3akiageHo B NoHATTI “the rule of law”, € odi-
LinHWUIN nepeknag Himeubkoto CtatyTy Papn €Bponu, Ae BiANOBIAHMKOM aHrnincbkoro “[the principle] of the
rule of law" Buctynae Himeubke “[den Grundsatz] der Vorherrschaft des Rechts”. loknagHiwe avB.: lonosamuti
Cepeili. BepxoBeHcTBO NpaBa: MoHorpadisa: Y 3-x KH. KHura tpeTa: BepxoBeHCTBO NpaBa: yKpaiHCbKUiA AOCBIA. —
K.: BugaBHuutBo «PeHikc», 2006. - C. 1660.

8. Mpo ue pgoknagHiwe aug.: lonosamut Cepait. BepxoBeHcTBO Npasa: MoHorpadia: ¥ 3-x KH. KHura TpeTs:
BepxoBeHcTBO NpaBa: ykpaiHCbKui focBif. — K.: BugaBHuLTBO «DeHike», 2006. - C. 1611-1624.

9. Lexpression “principle of the rule of law”. Proposition de résolution présentée par M. Holovaty et plusieurs de
ses coll’egues. Doc. 10180, 6 mai 2004.

10. Resolution 1594 (2007), § 4.
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nepeknagy Lmx pUaNUYHNX TePMIHIB Y KpaiHax, Wo € yneHamun Pagu €sponu, MapnameHTcbKka
Acambnes Haronocuna Ha notpebi 3abe3neueHHs yHiGiKoBaHOro po3ymiHHA NOHATTA “the rule
of law’, BBaxatouy, Lo Liell NpegmeT 3aciyroBy€e Ha NOro Nofanblumnii aHasi3 3a JONOMOrot
BeHeuincbkoi Komicii'', 3 meToto yoro Ha ii agpecy 6yno HaZlicnaHo BianoBigHMIA 3anuT.

9. Y Bignosiapb BeHeuiicbka Komicis Ha cBoemy 86-My niieHapHOMY 3aciflaHHi (25-26 6epe3Hs 2011
p.) cxBanuna cnewianbHy 4OMOBiAb 3 LbOro NUTaHH:A'2% KOHCEHCYCHE pillieHHS WOA0 OCTaTOYHOI
BepCil JOKyMeHTa Janoca Heflerko y4acHKam TprBasol Ta FoCTpol AUCKYCiT. AfpKe NLWIoCA Npo Te,
o6 ycim cknagom Komicii focart/ AKHAMMOBHILIOT 3roAM B MUTaHHI YiTKOTrO PO3YMiHHSA MOHATTA
“the rule of law" Ha OCHOBI MPOEKTY, L0 1Oro BIPOAOBK Mali>ke YOTUPbOX POKIB OMpaLboByBara
cneujianbHa poboya rpyna 3 uneHis Komicii, 1o AKOI yBINLLNY NpefcTaBHUKN Pi3HOMaHITHUX
NPaBHUYNX KYNbTYp i TPAaAULIN, OPUANYHNX CUCTEM, HAYKOBMX LLUKIN NpaBa — rofnaHACcbKoi,
HiMELIbKOT, aHMINCbKOI Ta GiHCbKOI '3,

10. YxBaneHa BeHeLjilicbkoto Komiciero gonosiab cTana nuie nepuoto ¢pasor B OCMUCSIEHHI HElO
MOCYTHbOIO 3HaueHHs KoHuenuii Rule of Law Ha cyyacHOMy eTani EBPONEeNCbKOro Po3BUTKY '
Mo TOMy, 5K Lie 34INCHMNN iHLWi ronoBHi iHCTUTYLii Pagu €Bponu — MapnameHTcbka Acambnes ',
KomiteT MiHicTpiB'é, EBponeiicbkmii Cyg i3 NoACbKMX MpaB'” — LWAXOM HanpaLtoBaHHSA BignoBigHMX
JOKYMEHTIB, O B KOMMNETEHLii KOXXHOI 3 HUX.

11.Y ponoBgigi, 3-NOMi>K yCbOro iHLLOTO, € TAKOX | ABA Naparpadu, Wwo MaloTb 6e3nocepenHii
CTOCYHOK [10 YKPAiHCbKOrO KOHTEKCTY, B paMKax AKOro CNPUNHATTA 1 TNyMayeHHsA NOHATTA “the
rule of law” e  foci 06TsKeHI CNAALLMHO PUANYHOTO NO3UTMBI3MY PagAHCbKOTO B3ipLs.
MpuKMeTHO, Wo Ui ABa ab3auy 4ONOBIAI BUNMCAHO 3 MOCUIaHHAM Ha MOHorpadito (B Tpbox
KHUrax) aBTopa Limx paakis «<BepxoBeHcTBO Npasa» (2006 p.)'8. B ogHOMY 3 H/X 3a3Hauanoch Take:

11. Resolution 1594 (2007), § 6.2.

12. Report on the Rule of Law. Adopted by the Venice Commission at its 86™ plenary session (Venice, 25-26 March
2001) on the basis of comments by Mr Pieter van Dijk (Member, Netherlands), Ms Gret Haller (Member, Switzerland),
Mr Jeffrey Jowell (Member, United Kingdom), Mr Kaarlo Tuori (Member, Finland). Study No. 512/2009. CDL-
AD(2011)003rev. Or.Engl.

13.  Yknapauamu npoekTy gonosigi 6ynu: naH Mitep BaH [aiik — KonuLwHin npodecop npasa yHiBepcuteTy B YTpexTi,
uneH Koponiscbkoi Akagemii mucteuTs i Hayk (Hinepnanaw); nani lpeT lfannep - npodecop yHisepcuteTy loraHHa
Bonboranra poH lete y OpaHkdypTi-Ha-MaiiHi (Himeuumnna); nan [xxedpi Jxoyen — npodpecop npasa yHisepcuteTy
B JloHaoHi, anpekTop LleHTpy 3 npaBoBnaaas im. biHrema; naH Kaapno Tyopi — npodecop npasa yHiBepcuteTy B
lenbciHki.

14. 3 MmeToto 3ab6e3neyeHHsA yKpaiHCbKOMY YMTaueBi fOCTYMy A0 3MICTY Lii€i fonoBifi nig KyTom 3opy noTpe6, 06ymoB-
NEHNX CYyYaCHNM CTaHOM BiTYM3HAHOT NPAaBHMYOT HayKW, Ta TUX, WO iX BUCYHYNa BITYM3HAHA IOPUANYHA NPAKTUKA,
B umnchi 10 opugmyHoro xypHany «paso YkpaiHu» 3a 2011 pik BUALIOB APYKOM NepeKknaj AoKyMeHTa yKpaiH-
CbKOIO 3 KOMeHTapeM 10 Hboro. [lnB.: fonnosamuti C. BepxoBeHCTBO NpaBa (MpaBoBnafAA): AK NOro TIymaunTb
BeHeujncbka Komicia. - Mpaso Ykpainun. —2011. - N2 10, - C. 154-167. OKpim LibOro, WOAO TPYAHOLLIB Y CPUNHATTI
inei Ta NoHATTA Npasos/1a004 BITUM3HAHOIO MPABHMNYOI HAYKOHO Ta IOr0 3aCTOCYBaHHSA BITUM3HSIHOIO OPVANYHOI0
NPaKTUKOIO AUB. TaKoX: [o108amuli C. BepxoBeHCTBO npaBa, abo > MpaBoBnaaas: BKOTpe Npo JOKTPUHASbHI
MaHiBLi BITYM3HAHOI HayKu. — MNpaBo Ykpaihu. — 2010. - N2 4. - C. 206-219; lonosamuti C. BepxoBeHCTBO npaga,
ab6o x MpaBoBnaaas: BKOTPe NPo AOKTPUHaANbHI MaHiBLii BITYM3HAHOI HayKu. — MpaBo Ykpainu. — 2010. - N2 5. - C.
64-76; lonosamuti C. Tpiafa €BpoONencbKmx LIHHOCTEN — BEPXOBEHCTBO NpaBa, AeMOKpPaTiA, MpaBa JIOANHN — AK
OCHOBa YKPaiHCbKOro KOHCTUTYLiiHOro nagy. — lMpaso Ykpainu. — 2011. - N2 5. - C. 159-174.

15. MepLuoto 3-nocepen iHCTUTYLiN Pagy €Bpony, Wo nprcTany Jo Liel cnpasy, byna MapnameHTcbka Acambnes.
CxBanuBLUM Mpono3uLiio (A1B. BUHOCKY 3 BuLLe) LWoAo NiaroToBKM fonosifi, [TAPE Ha ocHoBi gonoBiai naHa Epika
lOpreHca (auB. BUHOCKY 4 BuLLe) yxBanuna Pesontouito 1594 (2007) (ave. BUHOCKM 2, 6, 10, 11 BuLLe).

16. The Council of Europe and the Rule of Law - An Overview. CM(2008)170, 21 November 2008.

17.  [loknapHo npo npakTuky €sponericbkoro Cyay 3 NOACbKMX NPaB WOAO TIyMayeHHsA NoHATTA the rule of law
ImB., 30Kpema: flonosamudi Cepeiti. BepxoBeHcTBO npaa: MoHorpadis: ¥ 3-x KH. KHura gpyra: Big JOKTPUHM — O
npuHumny. — K.: BugaBHuuTtBo «DeHikey, 2006. — C. 1169-1221.

18. [mB.BUHOCKM 9 i 28 B fokymeHTi CDL-AD(2011)003rev.
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«MoHaTTa “the rule of law” Tnymaunnu B pi3HWi1 cnoci6. Ane noro cnig Bigpi3HATY Bif CyTO popMasnbHOT
KoHLenuji, BifnoBifHO A0 AKoi 6yab-AKa Aia nybniyHoro nocafoBsLA, Ha AKY NOro YNOBHOBaXEHO
npunucamm npasa, Ma€ BifnoBiAaTh ix BMoram. 3 MAMHOM Yacy CyTHICTb NOHATTA “the rule of law”
y OesAKMX KpaiHax CMOTBOPWIIM TaK, WO BOHO CTaBaso PiBHO3HAYHUM TaKUM MOHATTAM, K “BEpXo-
BEHCTBO 3aKOHY", “3[iICHEHHS BNaJivi LWAXOM KOPUCIIMBOTO 3aCTOCYBaHHA 3aKOHIB” ab0 > HaBiTb
“NpaB.o AK ycTaHOBNEHI HopMK”. TaKi TAYMaueHHA YMOXKIMBIIOBANM aBTOpUTapHI Aii 3 60Ky Bnagw i

He BiJoOpaaloTb HOBOYACHOTO 3HauYeHHA NoHATTA “the rule of law"»°.

YB iHLWOMY ab3aLi HAroNOLYETbCA Ha ICTOTHMX BifMIHHOCTSIX Mi>K HaLiOHaIbHVIM MPABOM KOJMLLHIX
couianicTMYHMX KpaiH Ta MpaBoM KpaiH 3axofy, B OCHOBY AKOro NOKMafeHo 3axigHy npaBHuuy
Tpaguuito:

«[...]noHaTTa“the rule of law" noyacTn cknaiHO 3HaMTY B KOMULLHIX COLiaNliCTUYHMX KpaiHax, JoCBig,
AKNX NOB'A3aHWI i3 NOHATTAM COYiaNiCMUYHA 3aKOHHICMb. KNacuuHMA MapKCUCTCbKUI Nigxig 3a-
CHOBAHO Ha ifiei BigMMpaHHs iep»aBu, a BiATaK — i MpaBga, Lo NoxoauTs Bif Hel. [lobpe Bigomo, Lo
npakT1Ka pagaHCbKoT cMcTemMy Npr3Bena, HaBnakw, Ao rinepTtpodii aepxasu. B KoHctutyuii CPCP
1936 p. (cT.. 113), npuMmipoM, 3a3Hauanoch, WO “BULLMIA HArNAg 3a TOYHVIM BUKOHAHHAM 3aKOHIB ycima
MiHiCTepCTBaMU Ta MiABIAOMYMMM iM YCTaHOBaMK, Tak CaMo, AK i MOCaAoBUMU 0CobamK, a Takox
rpomagaHamu CPCP, noknagaetbcsa Ha lfeHepanbHoro npokypopa CPCP”. Okpim cneuudiuHoi poni
reHepasbHOro 3BrHyBaua (“npokypatopa”), TMm, Lo Mano 6y T 36epexxeHe, 6yNno “TouHe BUKOHaHHA
3aKoHiB". TyT He Byno 3aranbHoi KoHuenii “the rule of law’, a 6yno 3HauyHO By»K4Ye MOHATTA TOYHOTO
BVMKOHAHHSA 3aKOHIB, 3aCHOBaHe Ha HaATO MO3UTUBICTCbKOMY Nigxogi. Lle He gaBano mMoXnmBocTi
BUITI 3a MeXKi MepLUoi CTaAii 3'AcyBaHHA CyTHOCTI NoHATB “the rule of law”%, “rule by law"?', “rule by
the law"?2. Take po3ymiHHA BCe LLie MOXe NiZTPUMYBaTVCh MPAKTVIKOK Ta YHEMOXJMBITIIOBATN PO3BUTOK
3HaYHO 06'EMHILLIOrO OKpPeCsIeHH: UiTKOT CyTHOCTI MOHATTA “the rule of law”; 3a Takoro po3ymiHHA
NpaBo CNPUMMAETLCA WBMALLE AK IHCTPYMEHT BNlaZin, HiX AK LiHHICTb, AKY CJ1ig obepirati. IHWMy
cnoBamu, LiHHOCTi NPaBOBNaaan — 0CO6MMBO B KpaiHax HOBUX IEMOKpaTili — BCe Le NoTpebyoTb
“cepuMeHTaLii’, ce6To TOro, W06 BOHM CTaNM YaCTUHOIO LWOAEHHOT MPAKTUKNZ [...]»%,

12.Y nepebiry onpaLtoBaHHaA crelianbHoi gonosifi BeHeuiicbka Komicia ginwna BUCHOBKY,
Lo PUANYHI Npunucy wopo noHATTA “the rule of law” — sk Ha HauioHanbHOMY piBHi, TaK i Ha
Mi>KHapOZLHOMY — MaloTb Iy>Ke 3arafibHUli XapaKTep i He BU3HaYaloTb Oro CyTHICTb OKNagHO.
3 0ornAgy Ha CKasaHe, a TakoX Ha MoTpPeOby 3arasibHOBM3HAHOMO PO3YMiIHHSA LIbOrO MOHATTA 3 TOUKNM
30pyY 00 I0pUANYHOI MPAKTUYHOCTI Ta BUXOAAUN 3 HAABHOCTI KOHCEHCYCY LLOAO NOro CTPUMKHEBIX
enemeHTiB, BeHeuincbka Komicia B Jogatky go Jonosigi 2011 p. okpecnmna KOHTPONbHUN
nepenik TMx NO3uLlii, 3a AKUMYK MOXHa Oyno 6 34iCHIOBaTY OLHIOBAHHA CTaHy NpaBoBnaaas
B OKpeMmo B3ATil gepxaBi. B [lonaTKy BM3HAYEHO WiCTb CTPMKHEBUX €N1EMEHTIB (3aKOHHICTb;
IOpVAMYHA BU3HAYEHICTb; 3a60pOHa CBaBOi; AOCTYN A0 NPaBOCYAAs; 30epeXxeHHs NOACbKMX
npaB; HeANCKPMMIHALA Ta PiBHICTb Nepep 3aKOHOM), KOXHWI i3 AKMX Byno po3ray»eHo Ha
KinbKa nigenemeHTis.

13. 3a npakTUYHYMK HacnigKamu opraHizoBaHoi 2012 poky BeHeuincbKoto Komici€ro —3a cnpuaHHA
MiHicTepcTBa 3aKopAoHHNX cripas Benukoi bputaHii Tay cnisnpadi 3 LieHTpom biHrema B nutaHHAX
npasoBnagas (Bingham Centre for the Rule of Law) — koHbepeHLii B JlToHaoHI* HacTana gpyra dpasa

19. CDL-AD(2011)003rev, § 15.

20. YKpaiHCbKoOlo: «npaBoBAaaan».

21.  YKpaiHCbKOL: «3[iIICHEHHA BNAAN LWIAXOM KOPUCIMBOIO 3aCTOCYBaHHA MPUMNICIB NpaBay.

22. YKpaiHCbKOIO: «3[iCHEHHA BNAAW LWIAXOM KOPUCIMBOIO 3aCTOCYBaHHA 3aKOHY».

23. Lopo «cegumeHTauii» npaBoBnaaasa aue.: Kaarlo Tuori, The “Rechststaat” In the Conceptual Field — Adversaries,
Allies and Neutrals, Associations Vol. 6 (2002) Number 2, pp. 210-214, 212.

24. CDL-AD(2011)003rev, § 33.

25. CDL-AD(2011)003rev, § 68.

26. ABTOp LMX pAfKiB 6paB yuacTb y po6oTi JIoHAOHCbKOT KoHbepeHLii 2012 p. i3 fonoBsiagio Ha Temy: «The Rule of Law
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aianbHocTi Komicii B Uit ginaHui. 3a mety apyroi ¢pa3u 6yno B13HaueHo noganbLunin pO3BUTOK
KOHTPOJIbHOTO Nnepeniky, CnpAMOBaHMIA Ha BIPOBaAXeHHA iHHOBaLiHOMo Ta GYHKLiOHanbHOro
nigxoAay B OUiHIOBaHHI CTaHy NpaBoBnaAaA B NEBHIN Aepasi.

14. Bucnigom TprBanoi pobotu Komicii 3 peanizaLii HOBOro npoekTy B pamKkax apyroi ¢asu ctas
[IOKYMEHT, yxBaneHuin Heto B 6epesHi 2016 p. Ak “Rule of Law Checklist” Ta npy3HaueHni ctatu
iHCTPYMEHTOM OLiHIOBaHHA PIBHA MPaBOBaAAA B KOHKPETHIM KpaiHi. Mi>k HanpaLuboBaHUMN
Komicieto npogyKTamuy nepLUoi Ta Apyroi CTagil € BUpasHa BigMIHHICTb: AKLLO creLiasnibHiln 4onoBigi
2011 p. (CDL-AD(2011)003rev) 6inbLue BAACTUBUI TEOPETUUHWI YXI, TO AOCAigXeHHI0 2016 p.
(CDL-JU(2016)016) B>e npuTamMaHHa noro NpakTiyHa cCnpAMoBaHicTb. Appke “Rule of Law Check-
list” ckOHCTpPyMOBaHO AK PO6OUNIA IHCTPYMEHT ANA OLiHIOBaHHSA TOrO, AKOK MipOto, MPUHAMHI
KOHCTUTYLINHA i lopnanyHa CTPYKTYpU, YNHHE 3aKOHOAABCTBO, CYA0Ba NPAKTUKA KOHKPETHOI
[lep>KaBu BiANoBiAaTb BUMOraM npaBoBnaaaa. Lien iHcTpymeHT MOXKyTb | 6ylyTb 3aCTOCOBYBaTM
Pi3Hi rpaBLi — nepefoBCiM CaMi fiepKaBK, a TAKOX MiXXHAPOZAHI CTPYKTYpW, HeypPA[0BI opraHisadii,
HayKOBLIi Ta HaBiTb rPOMaAAHN BiANOBIAHOI AepaBu.

15. Hapasi Bigbynacs neplua HalioHanbHa npe3eHTalis LUbOro crewiaibHOro AOC/igXeHHs
BeHeuincbkoi Komicii B pamkax €EpeBaHCbKOT MiXXHapogHOI KOHpepeHLii (20-23 >koBTHA 2016 p.),
ofHi€to 3 TemM sIKOT Byna: «Posib i 3HaUEHHs KOHTPOJIbHOTO NePeniKy BEpXOBEHCTBA NPaBa, yXBaJIEHOTo
Ha 106-my nneHapHoMy 3acifaHHi BeHeuicbKoi Komicil, y 3AiCHEHHI CUCTEMHOMO KOHCTUTYLLIIHOTO
MOHITOPUHIy»¥. Ha koHdepeHLUii 6yno nowmpeHo pocincbKOMOBHY BEPCil0 [OCNIAKEHHS, L0
il BugaB LleHTp KoHCTUTYUiHOrO npaBa Pecny6niku BipmeHin y BicHuky KoHdepeHLUii opraHis
KOHCTUTYLINHOTO KOHTPOJIIO KpaiH HOBOT AeMoKparTii*, [Mepeknaj JOKYMEHTA POCiNCbKO Y
BicHuKy «KOHCTUTYLIMOHHOE MpPaBoOCyAne» PO3PaxoBaHWUI Ha NOro BUKOPUCTAHHA B AepXKaBax,
OpraHy KOHCTUTYLIHOI IopUCAMKLIT AKX € uneHamn KoHdepeHLii opraHiB KOHCTUTYLiAHOIO
KOHTPOJMIO KpaiH HOBOI AeMoKpaTii®®. BicHUK «KOHCTUTYLIMOHHOE NpaBoCyaue» € APYKOBaHMM
opraHom KoHdepeHLuji, 3a AKUM 6yno BM3HAHO «3HAUYLLICTb i BaXKNUBICTb» AK «nnathopmu
ONA NpefcTaBieHHA NepefoBoi MPaKTMKM OPraHiB KOHCTUTYLIIHOTO KOHTPOJO 1 MOLNPEHHA
TEOPETUKO-NPAKTUYHUX NOMIAAIB Y AiNAHLI KOHCTUTYLIIHOTO NpaBocyaas»®.

16. Xoua yKpaiHCbKII opraH KOHCTUTYLINHOT loprcaAnKLT He HabyB uneHcTBa B KoHbepeHLii opraHiB
KOHCTUTYLINHOIO KOHTPOJ0 KpaiH HOBOI AEMOKPaTIl, He BMKJ/II0UYEHa MMOBIPHICTb MPaKTUYHOIo
3aCTOCYBaHHA 1 nowwmpeHHA KoHcTuTyLinH1MM Cyaom YKpaiHy pociicbKOMOBHOI BepCii LOKyMeHTa

in Action», 3anponoHyBaBLUM Ha AOAATOK O PerynapHuX AebaTis WOAO CTaHy AeMOoKpaTii Ta IoACbKNX NpaB
y €Bponi (o ix 3 nepiofnyHicTIo pa3 Ha ABa PoKu 3iNcHIoe MAPE) 3anpoBagnTN MOHITOPUHTOBUIN MeXaHi3m
o0 CTaHy NpaBoBnaaAA Yy EBponi—y BUrnAgi noaibHnx febatis, AKi BindyBanucs 61 B MAPE npuHaimMHi pa3 Ha
TPW POKMW. |3 TEKCTOM JOMNOBIAI MOXKHA 03HAMOMUTICH 3a ApKepenom: www.venice.coe.int/webforms/documents/
default.aspx?pdfile=CDL(2013)016-e

27. OpraHisaTopu KoHdpepeHLii: KoHcTuTyuinHKI cyn Pecny6niku BipmeHii, EBponelicbka Komicia «3a semokpartito —
yepes npaBo» (BeHeLjiicbka Komicis), KoHdepeHLjis opraHiB KOHCTUTYLINHOFO KOHTPOJO KpaiH HOBOI AeMOKpaTii,
LleHTp KoHCTUTYLiHOTO NpaBa Pecnybnikn BipmeHii. Aue.: www.venice.coe.int/webforms/events/?v=2016, a
TaKoX: www.concourt.am/russian/events/conferences/index.htm

28. [uB.: KOHCTUTYUMOHHOE NpaBocyave. BecTHNK KoHdepeHLMy opraHoB KOHCTUTYLIMOHHOFO KOHTPOSIA CTPaH
HOBOW iIeMoKpaTuu. — EpeBaH: LieHTp KOHCTUTYLIMOHHOTO NpaBsa Pecny6nviku Apmenns, 2016. - Bbinyck 3 (73). -
183 c.

29. YctaHoBYa KOHepeHLis OpraHiB KOHCTUTYLINHOrO KOHTPOIO BiAbynacs B EpeBaHi 24 0BTHA 1997 p. 3aCHOBHUKaMU
KoHdepeHLuii opraHiB KOHCTUTYLIIIHOTO KOHTPOJO KpaiH HOBOT AeMOKpPATiT CTasin OpraHn KOHCTUTYLNHOI pUC-
AvKLii binopyci, Bipmenii, Ipysii, Kasaxctany, Kupruscrtany, Mongosu, Pocii Ta Tagxkukncrany. 2015 poky o uiei
opraHisauii npneaHasca KoHCTUTYyUinHWM cyg MoHronii.

30. [wu..:3acepaHvie KoHdepeHLMmn opraHoB KOHCTUTYLIVIOHHOTO KOHTPOJA CTPaH HOBOW AeMOKpaTum. 28 ceHTAGpA
2014 r., Ceyn. Pexxum goctyny: www.concourt.am/intconf/
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BeHeujincbkol Komicii, HappykoBaHoIi y BicHUKY «KOHCTUTYLMOHHOe NpaBocyane»®'. 3 ornagy Ha
Lie nocTana notpeba NopiBHAHHA NepekKafy POoCiNCbKOLo i3 NepBOTBIPHNM TEKCTOM, yKNageHUM
MOBOIO OPUriHaNYy — aHMMiNCbKOL.

17. PeTenbHnin NOPIBHANBHUIN aHani3 ABOX TEKCTIB 3aCBiguMB, WO POCiNCbKOMOBHa Bepcia y
6araTbox acrekTax € XMbHO0, He BiNOBifAa€ TEKCTOBI OpuriHany, yKnageHomy aHrincbKolo,
CMOTBOPIOKOUM MOTO B KITOUOBUX acnekTax, a TOMy He Moxe Oy TI B3ATa 3a B3ipeLb «MOLWMPEHHS
TEOPETVKO-NPAKTUYHIX MOMAZIB» Y Uil AinAHLUi NpaBa. HanicTOTHILIMMY Xbamu, L0 CPUYKHAIOTD
CNOTBOPEHHSA 3MICTY IOKYMEHTA, € NEPEeKNag POCINCbKOI KIYOBMX aHMINCbKUX MPaBHUUYNX
TEPMIHIB i MOHATb, AKi MaloTb GyHAAMEHTaNIbHe 3HAUYeHHs, AK-TO: law, a law, the law, the laws,
written law, supremacy of law, supremacy of the law, standing law, domestic law, law enforcement
authorities, legislation, legal, rules, regulations, legal rules, legal regulations, national legal order,
regulatory provisions, a statute, public authorities, public bodies, public administration, public duties,
public institutions, public officials, public power, public tasks, public tenders, a person, individuals,
administration, administrative action, non-contentious jurisdiction, affirmative action, acting arbi-
trarily, unauthorized or unlawful, a TakoX iHwWi. OKpim LbOro, B pOCiNCbKOMOBHIlI Bepcii 6pakye
nepeknagy NosnoxeHb JOKYMEHTa, Wo MictaTbea y F.2.c (ii)(iii)(iv) aBTeHTMYHOro (aHrincbKoro)
TEeKCTY.

18. 3 ornagy Ha 3a3HayeHe B nonepeaHbOMY NMYHKTi Liboro KomeHTaps, B HACTYMHOMY NOro po3gini
NTUMETbCA NPO TEPMIHOJIOT IO, a BiATaK — MPO TEOPETUYHY i NPaKTUYHY 3HauYLLiCTb AOKYMEHTa
BeHeuincbkoi Komicii gna noro yKpaiHCbKOro KopuctyBaua.

19. YkpaiHomoBHyY Bepcito Mipuna npagosnadds onpaupboBaHo 3a criBnpadi 3 CekpeTapiaTom
BeHeuincbKkoi Komicil wnaxom NopiBHANBHOrO aHaniy BUAaHb TEKCTIB LOKYMEHTa TPbOMa MOBaMU:
aHMMINCbKOI — AK MOBOI TEKCTY opuriHany??, ¢paHLy3bKot* Ta pociiicbkoto. MeToto Takoro
aHani3y 6yB OCTaTOUHMI BMOIp Ha KOPUCTb TOFO Y iHLIOTO YKPaTHCbKOro TepMiHa abo NMOHATTS
AK HANNPWAATHIWOro ANA BiATBOPEHHA 3MICTY JOKYMEHTa, YKNaf4eHOro aHrmincbKo. 3agna
[OCATHEHHA L€l MeTy 6panncb Ao yBarn dpaHLy3bKa i pocificbKa NpaBHWYi KynbTypH, BignoBigHO —
X LOKTPWHM, HaUioHanbHi Tpaauuii, npakTnka®.

31. [o cknagy pepakuiiHoi paau BicHuka «<KoHCTUTYLMOHHOe nNpaBocyaune» Bxoams fonosa KoHcTuTyuinHoro Cyay
Ykpainu [0.B. bayniH.

32. Rule of Law Checklist. Adopted by the Venice Commission at its 106™ Plenary Session (Venice, 11-12 March 2016).
English edition. - Council of Europe, May 2016.

33. Listedes critéres de I'Etat de droit. Adoptée par la Commission de Venise & sa 106e session pléniére (Venise, 11-12
mars 2016). French edition. — Conceil de I'Europe, mai 2016.

34. KOHTPOnbHbIN CMICOK BOMPOCOB [i/151 OLleHKM COBMoeHNsA BepXoBeHCTBa Npaea. [prHAT Ha 106-M nneHapHOM
3acefaHnmn BeHeunaHckon komuccum (BeHeuus, 11-12 mapTta 2016 1.). CoeT EBponbl, ceHTAGpb 2016.

35. ABTOp UMX PAAKIB BUCTOBIIOE WUMPY BAAYHICTb NpauisHukam CekpeTapiaTy BeHeuilicbkoi Komicii M'epy FapoHy
(Pierre Garrone) Ta Ceprito Ky3HeLoBy (Serguei Kouznetsov) 3a LONOMOTY B 34iICHEHHI MOPIBHANBHOIO aHani3y TEKCTIB
[OKYMeHTa TPbOMa MOBaMM 33414 MOLIYKY HaMONTUMAbHILWMX YKPaiHCbKUX TEPMIHOMOMYHMX BiANOBIAHVKIB.
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lll. TepmiHonoris

20. Monpwu Te, wo B n. 17 uboro KomeHTtapa (41B. BMLLE) HABEAEHO AOBIY HN3KY KIIOUYOBMX aHMil-
CbKMX MPaBHUYMX TEPMIHIB i MOHATD, WO X Y POCINCbKOMY MepeKkiafi COTBOPEHO 3a NOCYTHIM
3HaYeHHAM, NepeoBCiM 3aCNyroBylOTb Ha yBary TEPMiHW Ta CJIOBOCMONYKM, AAKi 3aCTOCOBaHO
BJIAaCHE Y Ha3Bi caMmoro JOKyMeHTa, Crocib iX BiATBOPeHHSA POCiliCbKOIO Ta BapiaHT ix nepeknagy
YKPaiHCbKOI0, L0 BUAAETLCA OiNbLl BAANMM | TOUYHILLUM ANA nepefaBaHHA CyTi MOHATb, 3aCTO-
COBaHMX Y TEKCTi MOBOIO opuriHany. MaeTtbca npo noHatTa “the rule of law” 1a “checklist”. Lie He
03HaYag, Lo N03a YBarok aHarisy 3an1LaTbCA iHLLi TePMiHM Ta NOHATTA, AKi HaBedeHoO B M. 17.

A. UWoodo noHamms “the rule of law”

21. Yxe TprBanuii yac — noHag 10 pokiB — aBTOp UMX psAKiB BeAe MOBY MPO Te, B AKMI Crocio
YKpaiHCbKe C/IOBOCMONYYEHHSA «8ePX08EHCMB0 NPpasa» yBInLLNOo B 0diLlifHy Ta HAYKOBY NpPaBHUYY
MPaKTUKY AK BiANOBIAHVIK aHMMiicbkoro the rule of law, a TakoX NPO CNPUYMHEHI Came Takm
BapiaHTOM 10ro YKpaiHCbKOro nepeknagy TPYAHOLLI 1 NepeLllKoamn AnA CNPUMHATTA | PO3YyMiHHA
MOCYTHbOIO 3HAYEHHA NMOHATTSA, MO3HAUYEHOrO aHMINCbKO AK the rule of law. I3 icTopieto Lboro
MUTaHHSA Ta CYTHICTIO NPOGIEMM MOXHa AOKNAAHO 03HANOMUTUCH Ha CTOPIHKAX Pi3HOMaHITHUX
BUJAHb Pi3HUX POKiB3®. A HVXKUe NOAAETbCA KOPOTKA iCTOPIs LibOro NUTaHHS.

22. Y3arani 3acTocyBaHHA CJIOBOCMOSTYYEHHS «8EPX08EHCMB0 NPasa» yKPaiHCbKO rogi byno ba-
ynTK OO NepLoi NonoBuHM 1993 poky. HagiTb y ABOMOBHOMY (YKpaiHCbKO-aHMNiNCbKOMY) BUAAHHI
6roneteHs «[TpasHuyi sicmi/Legal News» YkpaiHcbkoi npaBHuYoi dyHaawii (YD) — Ha Toai nepLioro,

36. [uB.30Kpema: fonosamuti Cepeiti. BepxoBeHcTBO npaBa: MoHorpadis: Y 3-x kH. KHura TpeTa: BepxoBeHCTBO npaBa:
yKpaiHcbkuia gocBia. — K.: BugaBHuuteo «®eHike», 2006. - C. 1361-1370, 1663-1665; [os108amuti C. BepxoBeHCTBO
npa.a, abo x MpaBoBnaaaaA: BKOTPe Npo AOKTPUHaNbHI MaHiBLi BITUM3HAHOI Hayku. — Mpaso YkpaiHu. — 2010. -
N2 4, - C. 206-219; [onosamuti C. BepxoBeHCTBO NpaBa, abo » MNpaBoBnaaas: BKOTpe Npo AOKTPUHANbHI MaHiBL
BITUM3HAHOI HayKu. — [MpaBo YkpaiHu. — 2010. — N2 5. - C. 64-76; [onosamuti C. Tpiaga €BpONeNcbKNX LiHHOCTe
— BEPXOBEHCTBO NpaBa, AeMOKpaTis, NpaBa JIIOANHUN — AK OCHOBA YKPaiHCbKOro KOHCTUTYLiHOrO lagy. — Mpaso
Ykpainun. — 2011. — N2 5. — C. 159-174; fonosamuti C. KomeHTap [0 cTaTTi 8 KoHCcTUTYLiT YKpainu // KoHcTuTyuia
YKpainu. HaykoBo-npakTnyHuii komeHTap / peakon.: B.A. Taui (ronosa pefkon.), O.B. MeTpuiuvH (Bian. cekpeTap),
l0.I. BapabaLu Ta iH.; Hau. akaf. npas. HayK YKpaiHu. — 2-e BuA., nepepo6bn.i gonos. — X.:Mpaso, 2012. - C. 52, 65-66.
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B CEpeAoBULLi rPOMafAaHCbKOro CycrinbCTBa, i NocnigoBHOro obcToloBava iaei the rule of law?’, uto
aHrmomoBHY Gpa3y Oyno nofaHo yKpaiHCbKO TO AK «NpaBHa fepkaBa» abo AK <BePXOBEHCTBO
3aKOHY»*%, TO AIK «NPUHLMM 3aKOHHOCTI»*. | Take He cnif BBaXKaTu AUBHUM: afpKe, MOUMHalouu Le
Big XIX ctonitta, Qanciesuin Bucnis “the rule of law”y Lapcbkiin Pocii nepeknaganu pocincbkoto
came TaK (a movyacTv — nopAg i3 iHWKMM BapiaHTaMM AK BigNoBiAHMKAMW, Ha KLUTaNT: <FrOCMOACTBO
3aKOHa», <MOCTAHOBJIEHVISA 3aKOHa, «YMNPaB/IEHNE 3aKOHOM» ab0 11 HaBiTb MPOCTO «3aKOH»)*, Y
PafAHCbKI Yac B MOCKOBCbKMX BUAAHHAX BOHA NOCTana POCiNCbKOK AK «roCrogCTBO NpaBay 3
HeraTUBHVIM CTaB/IEHHAM [10 caMoi ifiei ¥, a B yKPaiHCbKIMX — AK «MaHyBaHHA MpaBay, i Tak camo i3
He fiy’>Ke NPUXUIIbHUM CTaBJIeHHAM [JO BUCYHYTOI AnbepTom [aici koHuenuii*. MonoxeHHA nep-
LLIOro enemMeHTa B Camill ABOCAIBHIN NiHIBICTUYHI KOHCTPYKLT (LLIO B POCINCbKIli — <rOCNOACTBOY,
LLO B YKPAIHCbKIl — «MaHyBaHHA») CNPAMOBYBasIO CMIPUNHATTA NMOHATTA 3arainom AK po3K/1doHo20,
[ie NepLUe CJIOBO BKa3yBaJslo Ha LOCh TaKe, Lo CTOITb (NiAHOCUTLCA, MepeBaXkaE, Ma€ Bragy) Hao
YMMOCH (KMMOCb) iHLLMM. Y LibOMY BUMaAKy Take CIOBOCMOJTyUYEHHA Ay»<e HaragyBaso ifeonoremy
pafAHCbKMX YaciB «<NaHy8AHHA POBITHNYOIO KNacy Hao CENAHCTBOM Ta MPOLLIAPKOM iHTenireHLi».

23. [ewo 3rofoM i He 6e3 BNMBY Koner-npaBHYKIB i3 yKpaiHCbKOI Aiacnopw, Wo Ha 3axopi, po3-
rMAAaoum Lie NUTaHHA Mig KyToM 30py dinocodcbKo-topranYHOi cyTHOCTI NOHATTA the rule of law,
B YKpaiHCbKi npaBHWYi dyHAaLii npucTany Ha No3uLito, WO HaNTOYHILLEe Nepeae 3MICT aHMin-
cbKoro the rule of law ykpaiHcbKe ClIOBOCMONYYeHHSA 8epxo8eHCMa8o npasd. Tomy Bif CiuHa 1994
p. daxisui YO noyanu BNpoBagKyBaTyi MOro B MOBHUIA ODIr SIK BapiaHT iMOBIPHO HaliBAaniLLOro
YKPAiHCbKOrO BigNoBiAHMKa CTOCOBHO aHiNncbKoro the rule of law, w0 3acBigueHo YKpaiHCbKIM
nepeknagom nocnaHHa xkopaxka Copoca YkpaiHCbKill npaBHMYi GyHAaLi 3 Harogm gpyroi piy-
HWL iT giAanbHOCTI, BMiLLleHOro B nepLuomy umchi iHpopmadinHoro 6roneteHs YO 3a 1994 pik®.

24. Yneplue CNOBOCMOYyYeHHA <BEPXOBEHCTBO NpaBay 6o MigHeceHo Ha piBeHb HaLioHaNIbHOro
KOHCTUTYLINHOTO MPUNKCY, KoMK B TeKCTi KoHcTuTyinHoro Jorosopy 1995 p. 6yno BMOHTOBaHO

37. YKpaiHcbKa npaBHUYa dyHAaLia — BCeyKpalHCbKMIM GnarogiHuii poHz, 3acHOBaHMIA HaBecHi 1992 poky, npio-
PUTETHUM HaMPAMKOM JAifNIbHOCTI AKOro 6yno BU3HaYeHO CMPUAHHA CTAaHOBMIEHHIO «YKPaiHCbKOI AepXKaBu AK
IeMOKpPaTUYHOI Ta NpaBHoi, B AKin nprHumn “the rule of law” € gilicHicTio, NoAcbKi NpaBa — HAaAiNHO rapaHTOBaHO,
a TaKoX — HasABHOIO € Aii€Ba OPUANYHA IHGPACTPYKTYPa, WO 3abe3neuye HanexHe GyHKLIOHYBaHHA PUHKOBOT
ekoHoMmikm». [lus.: Serhiy Holovaty. To establish the Rule of Law in Ukraine // Legal News. Ukrainian Legal Foundation
Bulletin. - February 1993. - No. 1. - P.1-2.

38. [us.:fonosamuti C. 3a po36ynoBy npasHoi fepxasu // lpasHuyi sicmi. bon. Ykp. npasH. goyHoauii. — Niotuin 1993.
-Ne1.-C.2.

39. [uB.: ®pinaHd I Hawi npoeKTtv — LOBrocTpOKOBi // [pasHudyi gicmi. bron. Ykp. npasH. pyHOoauii. — TpaBeHb 1993. — N2
2.-C.1.

40. Awus.: [Jaucu A. B. OcHOBbI rocyfapCTBeHHaro npasa AHMiN: BBEAEHME Bb M3YyUeHie aHIMiNCKON KOHCTUTY-
uin / MepeBoab, AOMONEHHbIV NO 6-My aHrainckomy msgatito O. B. NMonTopaukon; nogb pepakuien npod.
M.I. BuHorpapoBa. - /3g. 2-e. — Mocksa: Tunorpadis T-sa W. 1. CbituHa, 1907. - C. 208, 211, 214, 372 1a iH.

41. [vmB.: TymaHos B. A. YTo cKpbiBaeTCA 3a JI03yHIOM «rOCMOACTBO NpaBax // Cosemckoe 2ocydapcmaso u npaso. — 1963.
-N29.-C.50.

42. [Jwus., Hanp.: TumoweHko B.I. NpaBoBa fepaBa (TeopeTuko-ictopuyHe gocnigkeHHs). — K.: Haykosa gymka, 1994.
-C. 1.

43. Topi BCeCBITHbOBIAOMMIA dinaHTpoOMN 3ayBaxyBaB: «YKpaiHCbKa NpaBHMYa GpyH/aLlis HEBAOB3i 3aBePLUNTb APYTN Pik
CBOEI [{iANbHOCTI, CNPAMOBaHOI Ha CTaHOB/IEHHS BEpXOBEHCTBa NpaBa B YKpaiHi. BoHa opraHisyBana KoHdepeHLjto
Ta ony6nikyBana pekomeHAaLii oo NiAroToBKU npoekTy KoHCTHTYLi. BoHa KOOpAVHYE Nporpamu CTUneHgin Ta
iHLINX BMJiB OTPVIMAHHA 3HaHb [11A aBOKATIB i CTYAEeHTiB-NPaBHWKiB, aby BoHW HaBuanuca y CLUA, KaHagi Ta 3axigHii
€Bponi. BoHa po3nouana nporpamy BMAaBHMLTBA NPABHWYOI NliTepaTypu, LEHTPY NpaB NIOANHY, HaLiOHaIbHOT
NpaBHMYOI 6ibnioTeKN, HOBOI NPABHMNYOI LIKOMN — LIEHTPY NpaBHUUNX CTYAiN. Lii 3ycunns i € Toukoto Bigniky ans
BiIKPUTOrO CyCrinbCTBa, CTBOPEHHSA CpaBeANMBOI OPUANYHOI CUCTEMY, AKa 0OyMOBNOBaTVIME NOOYAOBY HyA0BOrO
HoBsoro cBiTy». [Jus.: A Message from Georg Soros to the Ukrainian Legal Foundation // Legal News. Ukrainian Legal
Foundation Bulletin. - January 1994. - No. 1 (5). MocnanHa Jxkopaxa Copoca YkpaiHcbKil npaBHuyin GyHaaLii /
MpasHudi sicmi. bron. Ykp. npasH. pyHOayii. — CiueHb 1994. — N 1(5). (HaniexupHudi wpugpm mid. — C.I7).
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dopmyny: «B YKpaiHi i€ npuHLmn BepxoBeHcTBa MpaBax»*. [poTe cnig 3BepHY T yBary Ha Take:
B il KOHCTPYKLIT B HanMcaHHi cnoBa «npaBo» 6yNo BXWTO BeNMKY JiTepy, WO He BIacTUBO
andepeHuinoBaHOMy NPUHLMUMNOBI yKpaiHCbKoT opdorpadii. [o3ask aBTopcTBO Liel popmynu
(ak i cama inesa KoHcTuTyuinHoro JoroBopy) LifIKOBUTO HaneXuTb aBTOPOBI 1 X pAZKIB, CNif
BM3HATW: Ha TOA| A CaM Lue He po3yMiB (GiNnoCcoPpCbKO-IOPUANYHOTO HABAHTAXKEHHSA aHMNINCbKOro
noHATTA the rule of law. BNOKpeMneHHs CloBa «MPaBoO» LWIAXOM HamNMUCaHHA AOTo 3 BEINKOI
niTepwn YiTKO BKa3ye Ha Te, WO TOAI rafaHnii YKpaiHCbKUI BiANOBIAHWUK aHMiNcbKoro the rule
of law cnpuiimaBca AK po3K/1a0He NOHATTSA, B AKOMY CJI0Ba <BEPXOBEHCTBO» Ta «MPaBO» CTOATb
0Ci6HO ofHe Big ofHOro.

25. Yepes pik, nig Yac yxsaneHHsa KoHcTUTyLi YKkpaiHn 1996 p., 3a MoiM HanonsaraHHam* ¢opmyna
cTatTi 1 KoHcTuTyuiiHoro [lJoroBopy B AeLLo 3MiHeHOMY BUrNARI yBiiLWwNa Ao ctatTi 8 KoHcTuTyuii
AK 1l NepLwa yacTrHa: «B YKpaiHi BU3HAETbCA i Ai€ NPUHLUMN BEPXOBEHCTBA NpaBa». YXBasleHHsA
Takoi GopMynn aanocs Henerko. I npoTucToanm NoniITNYUHI cinK Ta $axoBsi KoNa NPaBHYKIB,
O HafaBanu nepesary pagsaHCbKin puanyHin Tpaguuii. Opakuia CouianictmyHoi napTii y
BepxoBHil Pagi YkpaiHu o6cToloBana ifeto «<BepxoBeHCTBa 3aKoHY»*®. HapoaHi genyTtati YkpaiHu
C. Imnps (Big KomyHicTiB) Ta BCemeHIoK (Big couianicTiB) NpONOHyBaan YacTuHY nepLuy cTaTTi 8
BMKNACTVX B TaKin pefakuii: «<B YKpaiHi BU3Ha€ETbCA 11 fi€ NPUHLMN BEPXOBEHCTBA 3aKOHY». [Npn
LiboMy, 06r'PyHTOBYOUM CBOIO No3uLito, C. TMmpaA 3a3HauaB: «DikcyBaTU NPYHLMN BEPXOBEHCTBA
npasa — L 3Ha4YNTb MOPOAXKYBATN NEBHI HETOYHOCTI, MEeBHI HEe3PO3yMINOCTi CTOCOBHO TOrO, B
AKOMY BijHOLLEHHI “NpaBo” nepebyBa€E A0 “3aKOHY’, B AKOMY BifjHOLLEHHI “NpaBo” nepebyBace Ao
“KoHcTtuTyuii”»*. Mig yac 06roBopeHHsA Ha NneHapHOMY 3aciaaHHi BepxosHoi Pagu YkpaiHu nigep
KOMYHicTiB . CUMOHeHKO 3anponoHyBaB, Tak 611 MOBUTU, <KOMMPOMICHY» opmyny: «B YkpaiHi
BPaXOBYETbCA BEPXOBEHCTBO NpPaBa i i€ BepXOBEHCTBO 3akoHy»*, a coulianicT |. Yx — 6nm3bKy o
Hei: ««B YKpaiHi BU3HA€TbCA MPUHLIMN BEPXOBEHCTBA NPaBa i i€ NPUHLMMN BEPXOBEHCTBA 3aKOHY»*,
BTim, >kofHa 3 X Ta iHLWIMX NPOMO3ULLi He OTPUMAasa NOTPIGHOT KibKOCTi rofocis, i 3a NiATPUMKI
314 penyTaTiB yxBaneHo 6yno Ty Gopmyiy, L0 € YNHHOIO I MOHVIHI: «B YKpaiHi BU3HAETbCA i A€
NPVHLUMN BepXOBEHCTBa Npasa». Ha Toi yac ue 6yna pillyya nepemora Hag pagAaHCbKOro B3ipLA
ine€to sepxoseHcmad 3akoHy. lNpoTe BogHOUAC Clif yCBIAOMNIOBATY, LLIO HaBIiTb 3a HaMNMCaHHA B
Lin dopmyni crosa npaso 3 Manoi nitepn BOHa He N036yacb CBOro rofIOBHOMO HELONIKY — AKOCTI
AIK pO3K/1a0HO20 NMOHATTS. BNacT1BO Len HefoNiK MOXHa BBaXKaT OAHWUM i3 HU3KM YNHHIKIB, LLLO
CNPUYUHUAN T XMOHE TIYMaueHHA CrnoyaTKy B HayKOBOMY CepefjoBHLLi, a B MOLaNbLLUOMY — i B
NPaKTWLi CAmMOro HaLiOHaNbHOrO OpraHy KOHCTUTYLINHOI topUCAnKLi.

26. TinbK1-HO BITYUM3HAHI HAyKOBL|i BAANCb O KOMEHTYBaHHA 3MIiCTy YaCTUHM NepLLol CTaTTi 8
KoHcTtuTyUii, 6yno 06paHo HaNMpPOCTILIWIA WAX — 3aCTOCYBAHHSA MaHIBHOT Ha TOI YaC MeTOAOMOri
PagAHCbKOro IOPUANYHOIO NO3UTUBI3MY. B LibOMY acnekTi BOHV BUCIOBUAM Pi3HOMAHITHI
MipKyBaHHS, NpoTe 3i CMiNbHYM 3HaAMEHHVKOM, BUXOAAYN 3 TOTO, LLO A0 PO3YMiHHA 86pX08EHCMBA

44. KoHcTtuTyuinHui lorosip mix MNpe3naeHTom YkpaiHu Ta BepxoBHoto Pagoto YKkpaiHy npo ocHOBHi 3acaau opra-
Hi3aLii Ta pyHKLiOHYBaHHA fepaBHOI Bagu i MiCLIeBOro caMoBpsAAYBaHH:A B YKpaiHi Ha nepiof o NPUNHATTA
HoBoi KoHcTutyLii YkpaiHu (Bif 8 uepsHa 1995 poky) // Bidomocmi BepxosHoi Padu YkpaiHu (BBP). — 1995. — N2 18.
-Cr.133.

45. HaTopianepebyBaB 04HOYACHO Ha Nocafjax HAPOAHOro AenyTaTa YKpaiHu Ta MiHicTpa tocTuLii (Lo o3BONAN0Ch
npunucamu KonctutyuiniHoro florosopy 1995 p.) i BxoamB Ao cknagy KoHCTUTYUiHOT KoMmicii, Aka onpaLboByBana
npoeKT HOBOT KoHCTUTYLji.

46. [va.: 3asaBa CouianicTuuHoi ppakuii BepxosHoi Pagu Ykpainu // fonoc YkpaiHu. — 1995. — 13 BepecHs.

47. CreHorpama 3acifiaHHA TMyacoBoi cneyianbHOI KOMICIT 3 foonpaLioBaHHA NPoeKkTy KoHCTUTYyLiT YKpaiHu.
3acifiaHHA Bifj 6 YepBHA 1996 POKYy.

48. CreHorpama nneHapHoro 3acigaHHa BepxoBHoi Pagn YkpaiHu Bif 25 uepsHa 1996 poky.

49. Tam camo.
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npasa cnig, MOBAAB, NIAXOANTU KPi3b NPU3MY PO3YMIHHA npasa AK CYKynHOCTI IopuaNYHNX
HopM. [lexTo B3arani Ka3as, WO NpuHYUN 8epxo8eHcmad Npasa — e, MOBMAB, Te came Lo 1
MPVHLMN 8epx08eHCM8a 3aKoHy°. IHLUI X (a Takux BUABMNACh OiNbLUiCTb) — TBEPAUIN, LLIO 3MICT
8epX08eHCMBA NPAsd 3aneXnTb Bif TOro, AKe SIBYLLE OXOMJIeHO NOHATTAM npaso’’. 3a gecaTtb
POKiB NO yxBaneHHi KOHCTUTYUIT YKpaiH1 TeHAEeHLiA B HAYKOBOMY cepefoBuLLi MOACHIOBATH
8€pX08eHCMB0 NPABA WISIXOM AOT0, TaK 61 MOBUTU, PO34SIEHYBAHHS HA [IBa OKPEMILLHI MOHATTS
— «BEPXOBEHCTBO» | <MPaBO» — He Te L0 He 3a3Hasa iCTOTHUX 3MiH, a 1 HaBiTb nocununacb. OguH
i3 NOCNIJOBHUX NPUXUIIBHNKIB TaKoro nNigxody HEBIACTYMHO HaMosAras Ha «rnoejieMeHTHOMY»
aHani3oBi CyTHOCTI BepxogeHcMaa npasa. Takni aHanis, 3a 3ayMoM aBTopa, NONArae B TiM, OyLliMTo
«Tpeba BCTaHOBUTYU, NO-NEpPLLE, AKe ABMLLE BiJOOPaXKaETbCA NOHATTAM “Npaso’; i, no-gpyre, B
YOMY MOJIAra€ 8ePX0B8EHCMBO LbOro ABNLLA». Taknin Nigxig, AK NOACHIOE NOro aBTop, NONArac B
3'ACyBaHHi CYyTHOCTI 8epX08eHCMBA NPABA LUSIAXOM «BUYSIEHYBaHHA» CaMe TOro GeHOMEHA, AKOMY
Ma€e OyTv HapaHo «"naHyBaHHA"y CycninbCTBi 1 fepKaBi»’2.

27. XapaKTepHo, Lo came TaKiin no3uuii 3rogom 6yno HapaHo piBeHb odiliiHOT JOKTPUHY,
3acBifyeHHAM Yoro € piweHHA KoHctutyudinHoro Cyay YKpaiHu, B AKOMY 3a3HayeHo, Lo
«BEpPXOBEHCTBO NpaBa» CAif PO3yMiTu AK «MaHyBaHH:A Npasa B CycninbcTaix» . Llinkom noriyHo 3
TaKOro T/lyMaueHHs nocTae: 6e3 3'ACyBaHHA CyTHOCTi TOTO, LLIO OXOMJIEHO BIacHe NOHATTAM NpaAso,
HEeMOXXNMBO BUMTY Ha 3'ACYBaHHA CYTHOCTi CAMOTO MOHATTA «BEPXOBEHCTBO NpaBay 3arajaom.

28. Y Takuii cnoci6 KoHctutyuinHuin Cyg YKpaiHu AK BITYM3HAHUI opraH odiLiiHOro TiymayeHHs
YKPATHCbKOro 3aCafHMuoro 3akOoHY Tak CaMO CTaB Ha MO3uuil0 IPULANYHOTO MO3UTUBI3MY
paasHCbKOT 106U, 3anpoBaAMBLLN — AIK IEXTO BBAXAE — «0iLifHUI eTasoH iHTepnpeTavii npyHumny
BEPXOBEHCTBA NpaBa»>*, 3aCHOBaHWI Ha METOAONOTIT <NOeNIeMEHTHOIO» aHasi3y CIOBOCMOSTyYeHHS
«BEPXOBEHCTBO MpaBa». BUsBMnoch, wo i KoHctutyuinHuin Cya He cnpomirca no6aunti y bomy
CJTOBOCMOMNYYEHHi HepO3K/1a0He NOHATTS, sIKe BignoBifano 6 cyTHOCTi aHrnilicbkoro the rule of law,
anobauunB y HbOMY BCbOr0-Ha-BCbOTO BUpa3, ck/iadeHud i3 ABOX ciB. TM camum Byno cnoTBopeHo
3HaUeHHSA aHMINCbKOro NOHATTA the rule of law Ta yHeMOXNMBEHO NOro NpaBaMBe PO3YMiHHS.

29. 3a uyx 06CTaBMH Ta Ha CNPOCTYBAHHA TaKoro NigxoZy LNAXOM NOACHEHHA NOro NOMUIKOBOCTI
y TpeTiil KHK3i MoHorpadii «BepxoseHcTBO Npasa» (2006 p.) 3anponoHoBaHO 6yNo BM3HATY:
TPUMaTUCA 1 Hagani Uil XMbHOT Ta HeNPUIHATHOI METOAONOTT AN1A Mi3HAHHA CYTHOCTI MOHATTA
8epX08eHCMB0 NPABA O3HAYaNo 6 HEMMHYYE 11 CTasIo PyXaTUCA 0 MyXOro KyTa®.

30. YcBigomntoouu, L0 3anpoBaKeHe HeNerknmm 3ycunismu (1a Lwe 11 3a 0cobMCTol MPUYETHOCTI)
YKpailHOMOBHE C/TOBOCMOJTyYEHHSA «BEPXOBEHCTBO MpaBa» AK BiAMNOBIAHUK HEPO3KIAOHO20

50. [us.:[lozopinko B. KomeHTap go ctatTi 8 // KomeHTap fo KoHcTuTyLii YKpaiHu. — K.: IH-T 3akoHoaaBcTBa BepxoBHOI
Papu Ykpainu, 1996. - C. 40.

51.  Aus., npumipom: PabiHosuy 1. KOHCTUTYUiHNI NPUHLMN BepxoBeHCTBa npasa // KOpud. BecmHuk. — 1997. — N©
3.-C.66.; 3aeypb A. I1. NpaBoBa AeprkaBa B KOHTEKCTI HOBITHbOrO YKpaiHCbKoro aocsiay. — K.: Mapnam. Bua-so,
1999. - C. 132; Op3ux M. BepxoBeHCTBO NpaBa — MPUHLMMN NPaKTNYeCKol feATeNIbHOCTY FoCyAapcTBa 1 obLecTsa
// FOpud. secm Huk. — 1997. - C. 69; Cemyuk B. FOpuanuHa cuna 3aKkoHy // BicHuk Akad. npas. Hayk YkpaiHu. — 1998.
- N2 4(15).-C. 18.

52. JuB.:PabiHosu4 1. BepxoBeHCTBO NpaBa B iHTepripeTaLii CTpacbyp3bkoro cyay Ta KoHctutyuiiHoro Cyay YkpaiHu
// BicHuk KoHcmumyuitiHozo Cydy YkpaiHu. — 2006. - N2 1. - C. 38.

53. [uB.: PiweHHa KoHcmumyuyitiHozo Cydy YkpaiHu'y cripasi 3a KOHCTUTYLiIHUM nofaHHAM BepxosHoro Cyay YkpaiHu
oo BianoBigHoOCTI KoHcTUTYLIT YKpaiHy (KOHCTUTYLIHOCTI) NonoXeHb cTaTTi 69 KpnmiHanbHOro Kopekcy
YKpaiHu (cnpaBa Npo npr3HavyeHHs cyaom binbly m'akoro nokapaHHsA) N2 15-pn/2004 Big 2 nuctonapa 2004
poky. — Cnpasa N2 1-33/2004.

54. JnB.:PabiHosu4 1. BepxoBeHCTBO NpaBa B iHTepripeTaLlii Crpacbyp3bkoro cyay Ta KoHctutyuiiHoro Cyny YkpaiHu
// BicHuk KoHcmumyuitiHozo Cydy YkpaiHu. — 2006. - N2 1. - C. 42.

55. [us..: C. fonosamuti. BepxoBeHcTBO npasa: MoHorpadis: Y 3-x KH. — KHuira 3. BepxoBeHCTBO npaBa: yKpaiHCbKIiA
nocsia. - K.: BugaBHuyTtBO «DeHikc», 2006. - C. 1395-1397, 1657-1663.
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aHrniicbKoro NOHATTA the rule of law BUABMNOCH He HACTINbKN BOANUM | MPOAYKTUBHUM, K
O4iKyBanocb, aBTOP LMX pAAKIB Le NOHaf AeCATb POKiB TOMY BMCYHYB MPOMNO3MLil0 NpucTaTi
Ha 3aCTOCYBaHHA YKPalHCbKOro O4HOC/IBHOIO BifNOBiAHMKA, AKOMY BNacTMBI Ti nepesaru, Wo
LiNIKOBUTO [O3BONAIOTb YCYHYTU HeJONIKU ABOCNIBHOIO B1Pa3y. TakUM YKPaiHCbKUM OQHOCIIBHUM
BignoBigHMKOM aHrnincbKoro the rule of law € cnoso MPABOBJIAAAA. BoHo Bifpa3y » 3anobirae
CMOKYCi «NOoefieMeHTHOro» aHani3y, AKa BUHMKAE, KO 3aCTOCOBYBaTM ABOCNIBHUI BUpPa3. Takni
OAHOC/IBHMI TEPMiH OPraHiYHO BMNUCYETbCA B YKPAIHCbKY MPaBHUYY TEPMiHOCUCTEMY: NOTO
no6ynoBaHo BiAMOBIAHO 1O HAABHOI B CyYacHi YKpaiHCbKi MOBI CIOBOTBIPHOI MoAeni (Mop. Takox:
Hapo006/1a005, 0808/1a004, 6e38/1a004, CaM08/1a005 TOLLO). | HaNBaXXNUBILLE: TAKNIA OAHOCIBHNIA
YKPATHCbKIMI TePMiH Ja€ MOXIUBICTb 306eperTi ABa 3MiCTOBHUX CKNTAAHVIKM AOTO aHTTOMOBHOTO
npoTotuny, ae rule - e 8/71a0a, a law — ue npaso. Came Takn OGHOCNIBHU YKPATHCHKIN TEPMIH
€ HaNBAVXKUMM JO CMPUNHATTA NOCYTHbOTO 3MICTY TVX aHaNOMYHUX aHricbKoMmy the rule of
law aBuL, AKi Bigomi ¢ppaHUy3bKoto — AK prééminence du droit, HimeLbKoto — sik Vorherrschaft
des Rechts. Ap»e BCiM LM NOHATTAM (aHrnincbKoMy, GpaHLy3bKOMY I HiMELIbKOMY) BNacTUBUIA
€AVHUIN CTPVIXKEHD: NPAB08/1a0d0sA — AK KaTeropmyHe 11 O4HO3HauYHe 3arnepeyeHHs Oyb-AKoro
NpOosBY CBABIIbHOIO 1 €rOICTUYHOTO JIOOUHOB/1a00A%.

31. BucyHyTa aBTOpOM LiX PAAKIB NPOMO3KLiA 3aMiHUTK YKPAIHCbKY ABOENIEMEHTHY KOHCTPYKLLit0
«BEPXOBEHCTBO MNpaBa» OAHOCNIBHUM TEPMIHOM Npasos1ados AK BiANOBiAHUKOM aHITiICbKOro
the rule of law Hebe3niacTaBHa TakoX i TOMY, O FPYHTYETbCA HA MNPaKTULi KOHCTUTYLINHOIO
TEeKCTOTBOPEHHSA B HM3Li HOBOMOCTanux gemokpartin CxigHoi Ta LleHTpanbHoi €Bponu, 30Kkpema
BankaHcbKMx KpaiH. geTbca npo Ti 3 HKX, WO NPOrofioCHAN CBOK HE3aNEXKHICTb Ha TepeHax
KONMULLHBbOT KOMYHiCTMYHOI FOrocnasii. B iXHiX KOHCTUTYLiAX MiCTATbCA $pasy, WO € JOCNIBHUM
nepeKnagom aHrnincbkoro the rule of law BignosigHMMM odiLiiHUMN (gepKaBHUMK) MOBaMK,
AKi fIK CJIOB'AHCHKI MOBU € 6NTU3bKMMU 1O YKPATHCbKOT.

32. Tak, KoHctutyuieto Xopsarii (Ustav Republike Hrvatske, 1990) viadavina prava nporonolueHa Ak
«OfiHa 3 HAMBULLIMX LIHHOCTe KOHCTUTYLInHOTO nagy Pecny6niku Xopgarii»®’. [lyxke cxoxa popmyna
MiCTUTbCA Tak camo B KoHcTuTywii MakenoHii (Ycmas Ha Peny6iuke MakedoHuja, 1991), fie ckasaHo,
Lo 8/1a0eeHbemo HA NPAgomMo CTaHOBUTb OfHY i3 «3aCafHUUMX LiHHOCTEN KOHCTUTYLINHOIO
nagy Pecny6nikn MakegoHia»®. LLle B nepwomy BapiaHTi KoHcTuTyLii YopHoropii (Ycmas LipHe
[ope/Ustav Republike Crne Gore, 1992) 6yno nporonoLueHo, Wwo «[lepxaBy 3acCHOBaHO Ha vliadavini
prava»>°, a KoHctutyuia 2007 p. nuwe Ue nigteepanna®. NMogibHa dopmyna MicTUTbCA Tak camo i
B KoHctutyuii Cepbii (Ycmas Peny6nuke Cpbuje, 2006), nporonoLuytoun Pecnybniky sk «iepaBy,
3aCHOBAHY Ha 8/1a0asuHU npasa»®'.

33.3-nomix bankaHCbKUX KpaiH Ay»e CBOEPIAHMM NPUKNAgoM y LbOMY acnekTi € 4oCBig
KOHCTUTYLLIHOTO TeKCTOTBOPEeHHA Y bocHii Ta lepueroBurHi (1995 p.). AKLWO NOPIBHATY TEKCT ii
KoHCTUTYLii YOTMpPMa MOBamMK, TO HEOAMIHHO BMaJa€ B OKO NMeBHa HENOCNIAOBHICTb Nepeknagy
OfHi€l I TiEl caMol MOBHOI OZIMHWLII, 03HAUYEHOI aHMiCbKoLo AK the rule of law. Tak, aHeniticbka
BepCiA TeKcTy cTaTTi 2 («JemoKpaTyHi nprHUmnu») nporonoluye: «<Bosnia and Herzegovina shall

56. Tam camo. - C. 1663-1665.

57. Cratta3:«Sloboda, [...] vladavina pravaidemokratski .. .] sustav najvise su vrednote ustavnog poretka Republike
Hrvatske [...]». (Kypcue miti. — C.T).

58. CraTTAa 8: <TemeniHV BPeAHOCTU Ha YCTaBHOT NopeaokK Ha Peny6nuka MakegoHuja ce: [...]; 81adeeHbemo Ha npa-
8omo; [...]». (Kypcus mit. — C.T).

59. CratTa 4: «Drzava pociva na vladavina prava». (Kypcue miti. — C.T). .

60. CratTa 1:«Crna Gora je[...] drzava [...] zasnovana na vladavini prava». (Kypcus mid. - C.T).

61. CratTa 1:«Peny6nuka Cpbuja je ap>kaBa [...], 3acHOBaHa Ha 81a0a8uHU Npagad vi coumnjanbHoj npasau [....». (Kypcue
mid. - C.T).
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be a democratic state, which shall operate under the rule of law [...]1»%2. Y nepeknagi cepbcokoto
CXOXMM € Te, o 6yno 3actocoBaHo B KoHctutyuii Cepbii, ne dppasa the rule of law BucTynae sk
8/1a0as8uHU npasa®. MNpoTe nepeknagmn 60cHIlicbkor® Ta Xxop8amMcbKo® € NPUKNaAoM TOro, Lo
06raBa BOHU MiCTATb C/IOBO Zakon 3aMicTb «MpaBoy. Y LibOMy BUMAAKy NOTpPebye nofanblloro
3'ACYBaHHA, UM 3HaUEHHA cnoBa zakon y 060X LiX MOBaX € TOTOXXHMM 3HaYEHHIO coBa law, Ha
Lo 3BepPHYB YBary Ha BXe 3aragHii EpeBaHCbKill KoHbepeHLUii 2016 p.5° aBTOp LMX pPALKIB Y
CBOI fonosiai®’.

34. YTim, 3 nornagy 3axigHMX HayKOBLiB, LiIKOM 3pO3yMiNINM € Te, WO B YCiX BUNAaZKax, Konu
KOHCTUTYLINHI TeKCTW 3rafaHux bankaHCbKnx KpaiH 3acTOCOBYIOTb CJIOBO law B nepeknapgi
BIAMOBIAHVMM HaLiOHaNbHMMN MOBaMU K pravo/pravoto, MOXHa BeCT! MOBY MpoO Te, WO Nif
LM MA€ETbCA Ha yBasi «BeCb KOPMyC NPUMKCIB, AKOMY BIacTUBUIA OCOBNMBUI XapaKTep TOro,
Lo € BNlacHe “npaBom”»®, a 3 BpaxyBaHHAM 3HAUYeHHA 3aCTOCOBAHMX Y TEKCTaX KOHCTUTYLIN
Cep6ii, MakegoHii, XopBsaTii abo » YopHoropii cnis viadavina/enadeeHbemo — MOXHa BBaXKkaTu,
Lo 3arasiom iAeTbCA came MPo «CyBepeHITeT npaBa»®.

35. lonaTtkoBMM CBifYEHHAM TOrO, WO aHroMoBHa ¢pa3a “the rule of law” 3q06yBae cBoe
TIYMayeHHsA y CBIT/li BULLEe BUKIAAEHOro, MOXe C/TyryBaTy Ha3Ba HayKOBOI NpaLii aBTopa 3 OgHiel
KpaiH, B AKin odiLinHa (oepaBHa) MOBa HaNeXuUTb 0 3aXifHOC/IOB'AHCLKOI MAapPOCTi — CI0BaL|bKa:
TyT (y nepebiry HayKoBOro aHanisy B CBiTNi yxBaneHoro €sponericbkolo Komicieio mexaHiamy
3aCTOCYBaHHA CCTEMHOTO NiAXOAY B NMUTaHHAX NPaBOBNaAAA y filepMaBax-yneHax EBponencbKoro
Coto3y Ha ocHoBi flokymeHTa “EU Framework to strengthen the Rule of Law"”°) noHsaTTs the rule of
law nopaHo sk vidda prdva’'.

36. 3 ornAgy Ha BCe BULLe BUKNAAeHe Woao aHrnomoBHoT dpasu “the rule of law’, aka mictutbea
Yy Ha3Bi crieyianbHoro gocnigkeHHsa BeHeuiricbkoi Komicii “Rule of Law Checklist’, y nepeknagi
YKPAIHCbKOIO 3aCTOCOBAHO C/TOBO-HOBOTBIP «MPABOBNaAAsA» — 3aMiCTb YCTaJIEHOIO ABOC/iIBHOIO
BUpPa3y «BEPXOBEHCTBO MpaBa».

b. LUjooo cnoea “checklist”

37.CnpaBa 3 nepeknafoM YKpaiHCbKOI aHrmiicbkoro cnosa checklist BuaBmMnacb HaBiTb
CK/aJHiLLIOK NOPIBHAHO 3 TUM, MPO Lo NLIIOCA BULLE. AfPKe CyYacHi CIOBHUKM aHMINCbKOT MOBM

62. CratTA 2: «bocHisA Ta [lepLOroBrHa € AEMOKPATNYHOI AepKaBolo, Lo GpyHKLIOHYE Nif opyaoto the rule of law [.. 1».
(Kypcus miti. — C.T)).

63. CratTa 2: «BocHa 1 XeLeroBuHa je AeMoKpaTcka Ap»KaBa, Koja GYHKLMOHMLIE Ha NPVHUKMNY 87a0dsuHe npasa
[...]». (Kypcus mit. - C.T.).

64. CratTa 2: «Bosna i Hercegovina je demokratska drzava koja funkcionuje u skladu sa zakonom [...1». (Kypcus mit.
-C.I).

65. CratTAa 2: «Bosna i Hercegovina je demokratska drzava, koja funkcionira sukladno zakonu ... .I». (Kypcug miti. - C.T).

66. [l1B. BUHOCKY 27 BULLE.

67. Serhiy Holovaty. The Concept of the Rule of Law: difficulties of its perception in the post-soviet legal culture (Ukraine’s
experience). Report at the International Conference “The role of and significance of the “Rule of Law checklist”,
adopted at the 106%™ Plenary Session of the Venice Commission, in the process of conducting constitutional
monitoring and the role of the Constitutional Courts in overcoming legal gaps and legal uncertainty”. Yerevan,
Armenia, 20022 October 2016. Doc. CDL-JU (2016) 015. Strasbourg, 21 November 2016.

68. [nB.30Kpema: Paul Lasok QC. The Rule of Law in the Legal Order of the European Community // In: Fundamental
values / edited by Kim Economides ... [et al.]. Oxford; Portland: Hart, 2000. - P. 91.

69. Ibidem.-P.92.

70. [Owus.CDL-AD(2016)007, § 21.

71. [us.: Lohynsky Lukds. Vymahatelnost vlady prava v kontextu postaveni nové vlady v Polsku. Bakalarska prace.
Brno, 2016 (Masarykova Universzita. Fakulta socianich studii) [Enforcement of the rule of law in the context of
position of the new government in Poland]. 3a gxkepenom: https://is.muni.cz/th/427187/fss b/
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MNOro He MiCTATb B3arani. [1poTe B poCiiCbKOMOBHI Bepcii nepeknagy AocniaxeHHA BeHewincbKol
Komicii, BpaHoro sik LieHTpoMm KoHCTUTYLiHOrO npasa Pecny6niku BipmeHisa y BicHuky KoHdbepeHuii
OpraHiB KOHCTUTYLINHOrO KOHTPOJIO KpaiH HOBOI ieMoKpaTii’?, Tak i Pagoto €Bponn’, € cBos
cnpoba TIyMaunTL Lie ClIOBO: TYT MO0 NOAAHO AK «KOHMPOJIbHbIL CNUCOK 80NPOCO8 0/15 OUEHKU
cobnodeHus [...]». Ak 6aurmo, B LMX BMajKax Oyno 3aCTOCOBAHO OMMCOBUI METOZ NepefaBaHHs
3HAUeHHS aHMINCbKOro TepPMiHa, AKMIA Cam cO6010 Hapasi € HOBOTBOPOM — YTBOPEHMM Bifj IBOX
aHrnincbKux cnis: check’ Ta list”™.

38. 3aranom 3acTocoBaHa pPOCiNCbKO OnMcoBa popma BiinoBiaE TOMy NPU3HAYEHHIO JOKYMEHTa,
Ha AIKUIA YiTKO BKa3aHO B caMoMmy fochigkeHHi BeHeuincbkoi Komicii: «Llein Checklist mir 6v 6yTi
yxe BaXNMBUM iIHCTPYMEHTOM, LLIO AOMOMara€ BUMIpoBaTH AKICHI MOKa3HMKM NpaBoBnagaa
<...>» (naparpad 23); «[pr3HauYeHHs Lboro [oKyMeHTa] NonArae B Tim, Wob <...> BUTBOPUTM i1
3anpoBafUTU IHCTPYMEHT OL|iHIOBaHHA NPaBOBNAAAA B KOHKPETHIN KpaiHi <...>.Llinb [foKymeHTa]
— YMOXJIMBUTU OG'EKTUBHE, PETesIbHE, MPO30pe 11 PiIBHO3HAYHE OLiHIOBaHHA» (naparpad 24);
«OUiHIOBaHHA Ha BigNoBiAHICTb NapameTpam noTpebye gxepen Bepudikauii (CTaHOapTiB)»
(naparpa 26); «The checklist 3afymaHO AK iIHCTPYMEHT 0 BXWTKY Pi3HOMaHITHUMM Cy6’eKTamu,
KOTPIi BMpIiLIATb 34iMCHIOBATI TaKe OLiHIOBaHHA <...>» (Maparpad 27); «<...> Konu Komicia — 3a
BiAMOBI4HVM 3aNMTOM — Ma€ CpaBsy 3 MUTaHHAMYM NPaBOBNAAAA B PaMKaX NifroTOBKN BUCHOBKY
LOA0 MEBHOT KpaiHW, TO B MeXax CBOET KoMMeTeHLii BOHa OyzyBaT/Me CBill aHasi3 Ha OCHOBI
napameTpiB, Wo iX MicTUTb checklist» (naparpad 28).

39. baratocniHa onvcoBa dopmyna pocCificbKoi Bepcii nepeknazy OXOMoe BCi CKNAAHNKY, L0
BM3HAYalOTb METY i MPU3HaYeHHA JOKYMeHTa: 1) nepefoBCim — 3aiiCHEHHA KOHMPOIo (nepesipku)
MeBHOIO CTaHy; 2) Taki KOHMpPoJib Ta/abo nepesipka MaloTb 3[INCHIOBATCb HA OCHOBI MEBHMX
Kpumepiig (napamempig), 4iM € iX KOHKPETHUI nepestiK, WO NOro BU3HAYEeHO B AOKYMEHTI; 3)
METOH0 3[iNCHEHHA KOHMPOJTIO Ta/abo nepesipKu Ha OCHOBI NeBHUX Kpumepiig (napamempis), Wwo
X HaBe[leHO B JOKYMEHTI, € OYiHI0BAHHSA CTaHy hpasos1adds B OKPeMO B3ATIN KpaiHi.

40. Monpw Te, Wo pocincbka Gopmyna He no3baBneHa BNAaCTUBOCTI BUKOHYBATK CBOE FOJIOBHE
NPU3HAYEHHS, BCE X TaK/ BOHa € JOBOJ1i PO3JI0roto: MPo Lie CBiAUnTb if oueBraHa 6araToCniBHICTb,
60 [0 Hel BXOANTb X LUICTb CKNagHWKiB. HaToMiCTb YKPaiHCbKOIO € NnLLe OfiHe, ane BeSibMu EMKe
CNOBO, AKEe BMILLEA€E BCi Ti HABAHTAXEHHH, O NepeaaHo WicTbMa CJIOBAaMU POCICbKOK. Taknum
CJIOBOM € — MipuJs10. fIK NofJaE Moro 3HaueHHA AKageMiuHn TIYMauHWI CIIOBHKK YKPaiHCbKOT
MOBW, LIIM C/TOBOM MO3HAYAETHCA «Me, W0 € OCHOBOIO 0J15 OUYiHKU, BUMIPIOBAHHA d6O NOPIBHAHHS
4020-HebyOb; Kpumepiti»’s.

41. 3 ornAagy Ha BUrpaLUHy, 3BeeHy A0 MiHIMyMYy CTUCAICTb YKpaiHCbKOro BapiaHTy (3aMicTb
LIiCTbOX CAiB Y POCINCbKIN Bepcii nepeKknagy — Nviie ofHe B YKpPaiHCbKil1) Ta Ha Te, L0 BiH OXOMJ0E
BCe KOHYe NoTpibHe AnA HaliNOBHILLOro nepefaHHA NOCYTHbOIO 3HAYeHHSA aHMMiiCbKOro CoBa-
HoBoTBopY “checklist’, 3acTocoBaHOro y Ha3Bi crieLjianbHOro focnigkeHHaA BeHeLiicbkoi Komicii
“Rule of Law Checklist’, sik ykpalHCbKUiA BigMOBIZHUK B3ATO C/I0BO «MipUIio».

B. Lljooo iHwux mepmiHie

42. be3 nprMeHLIEeHHA HEraTUBHUX HaCifKiB XMOHOTo nepeKnagy BCi€l HU3KM HaBegeHNX Y NYHKTI
17 uboro KomeHTaps KtoYOBUX aHIMOMOBHMX MPABHUYMX TEPMIHIB | NOHATb i3 JOCAIAKEHHA

72. [nB. BUHOCKY 28 BuLLe.

73. [vB. BUHOCKY 34 BULLe.

74. AHrn. check —y 3HaueHHi: KOHTPONb, NepPeBipKa; KOHTPOMOBATU, NEPEBIPATU.
75. AHrn. list - y 3HaYeHHi: CNCOK, NeperiiK, peecTp; iHBeHTap.

76. CnoBHUK yKpaiHcbkoi moBu: B 11 Tomax. — K., 1973. - Tom 4. - C. 745.
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BeHeujncbkoi Komicii “Rule of Law Checklist’, HalinepLue 3acnyroBytoTb Ha yBary Ti, O MiCTATb
B cobi cnosa law, legal, requlations, public. Ix nepeknag pociicbkoto (AK i BCiX iHWMX, WO € B
nepeniky B NyHKTi 17) Binobpaxae No3nTMBICTCbKMIA NiaXia A0 PO3YMiIHHA IOPUANYHOIO BUEHHS,
LLO NaHyBaB Y PagAHCbKUI Nepiog, ane € HenpuaaTHUM ANA TNyMayeHHA IoPULGNYHOT CYTHOCTI
KOHLenuil npasos1ad0s, BUTBOPEHOT 3aXigHO MPaBHMNYO TpaauLi€ro.

43. be3BigHOCHO [0 TOrO, B AKUIA CMOCiI6 3aCTOCOBAHO CJTIOBO /aw B NePBOTBIPHOMY TEKCTi [IOKYMEHTA,
YKa[ieHOr0 aHINCbKOIO — 3 APTUKIIEM UM 6€3 HbOTO, i3 O3HAUEHVM APTUKIIEM UM 3 HEO3HAUYEHMIM,
Y OfHUHI Y B MHOXWHI (aK-To: “law”, “a law”, “the law’, “laws"), y pociicbKili Bepcii nepeknagy
NPaKTUYHO NOBCIOLHO OO BiATBOPEHO AK «3aKOH» (4aCOM i3 3aCTOCYBaHHAM Y NOr0 HanMCaHHi
BENUKOT NliTepn — «3aKkoH»). | Lie npu Tomy, LWo B Naparpadi 46 foKymeHTa BeHeuincbkoi Komicii
CneyianbHO BKa3aHo, AK MOro ciif po3yMitu: «[ToHATTA “law” OXOMNMIoE He NLie KOHCTUTYLII,
Mi>XHapoJHe NpaBo, CTaTyTHE NPaBO Ta Mifj3aKOHHI aKTW, a  TAKOX — ie JOPEYHO — CyAAETBOPEHE
npaBo (judge-made law)”’, AK-TO HOPMK 3arasibHOTO MPaBa, BCi 3 AKMX € 3000B'A3yBaNIbHOT NPUPOAU».
I3 Takoro TnymaueHHs BeHeLjincbKoto Komici€lo aHroMOBHOMO MOHATTA “law” ax HifK He B1naaae
Ha3MBaTU «3aKOHOM» MPUHAMHI MiXKHapOAHe NPaBo, Nif3aKOHHI aKTK, a TAKOX MPaBo, Lo 0ro
TBOPATb (BUTBOPMK) Cyadi B KpaiHax i3 TpaauLi€to 3arafbHOro npasa.

44. Y po3BMTOK BILLECKA3aHOMO 3aC/yrOBYE Ha yBary I Te, o aHrincbKe regulations (naparpad
26 fgokymeHTa BeHeuincbkoi Komicil) nepeknageHo pocCincbKolo AK «HOpMAmueHble akmel»,
ToAi AK HanpaBay NAETbCA NPO NIO3aKOHHI akmu. Y LibOMy acneKTi 3a PUANYHO NPUPOAOHO i
KOHCTUTYLiA, | Mi>KHapOZHI AOrOBOpY (AKi CTaHOBNATb Mi>KHapOZAHE NpPaBo), | BNaCHe 3aKOH (AK
CTaTyTHE NPaBo), i HaBITb CaMi MiA3aKOHHI aKTU (AKLLO BOHU He € iHAMBIAYyanbHUMY aTamu) — Lie
Te, L0 KOXKHE 30KpeMa € Pi3HOBUAOM IOPUANYHOI KaTeropii <HopmMamueHi akmu».

45. Lo ctocyeTbea cnosa legal, To MOro nonicemito MOMHa Nerko YCyHyTU 3aieXHO Bify KOHTEKCTY,
KOMN nepeknaj BMMara€e 3acToOCyBaHHA NMLIe OQHOINO KOHKPETHOIO 3HAUYEHHSA i3 MHOXKUHM
MOXNUBUX: 1) topuduyHul; 2) npasHuli; 3) 3aKoHHUU; 4) y3akoHeHuUU; SaeraneHul; i HaBiTb 3pigKa
- 6) cydosui. [poTe pocCiicbKOMOBHUIA TEKCT Nepeknagy JoKyMeHTa BeHeuiicbkoi Komicii mictTb
TaKi BapiaHT1 TyMayeHHsA Camoro Liboro cioBa (abo > GppazeonoriyHnx oguHNLb i3 LM CJIOBOM),
AKi He BUOATbCA KOPEKTHUMM 3 TOUKM 30PY IX Y3rogKeHOCTi 3 aHITOMOBHVIMM TEPMiHAMU: Y TEKCTI
I.D.4. (i) - cnoBocnonyueHHs national legal order nepeknaieHo siK «<HaLMOHaNbHas NpPaBoBas
cuctemar (Tofi AK MAETbCA NPO HAUIOHAIbHUU IopUOUYHUL NopAdoK); y TekcTi IL.E.b. — ¢pasy le-
gal guarantees BUTIyMaueHo AK «3akoHofaTeNbHble rapaHTUW» (Tofi AK NAETbCA NPO 83AKOHeHI
rapasmii, TO6TO Ti, LLIO BCTAHOB/IEHO Ha PiBHi 3BUYaiHOTO 3aKOHY — Ha BiMiHY Bifi rapaHmid
BULLOrO PiBHSA, BCTAaHOBNEHNX KOHCTUTYLIiE); ¥ TekcTi ILE.c. — dpa3y legal rules nepeknageHo Ak
«MOJIOXKEHNA B 3aKOHOAATENbCTBE» (TOAi AK NAETbCA MPO 830KOHEHI Npasusa, WO iX yCTaHOBNEHO
Ha PiBHi 3BMYaHOIO 3aKOHY — Ha BiAMiHY Bif TVX, LLIO BCTAHOBJIEHO Ha KOHCTUTYLINHOMY PiBHi);
y naparpadi 93 cnosocnonyyeHHs legal regulations nepeknageHo AK «npaBoBble HOPMbI» (TOgj
AK AETbCA NPO PUOUYHI NPUNUCU — AKi He 060B'A3KOBO MaloTb AKICTb «MPABOBbIX»); Y TEKCTI
I.F.2.a.ii. - dpa3y legal conditions under domestic law nepeknafieHo AK «TpeboBaHNA BHyTPEHHErO
3aKoHa» (Togi AK NAEeTbCA NPO PUOUYHI yMO8U, BUHAYEH] NPUNUCAMU HAYIOHA/IbHO20 NPABA).

46. HaouHVM NpurKnagom 3acuina MeTogosorii pagAaHCbKOro IOPUANYHOTO MO3UTUBI3MY CIYTYIOTh
nepeknagn pocifncbKo aHrMoMoBHUX ¢pa3s 3i cfioBom public (ak-To: public authorities, public
bodies, public institutions, public administration, public duties, public officials, public power, pub-
lic tasks, public tenders). Ik Hacnigok, BiANOBIAHO: «NONMUTMYECKan BNacTb» (naparpad 61), abo

77. Tpvinmcuy npaBa «BK/IOYaKOTb B cebe AK CTaTyTHe NpaBo, TaK i 3aranbHe npasoy. [xepeno: ECtHR Achour v. France,
67335/01, 29 March 2006, para 42; nigTBepakeHHaA: Kononov v. Latvia [GC], 36376/04, 17 May 2010, § 185.
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«rocyfapCTBEHHOE yrpaBnieHne» (BUHoCKa 51), abo «opraHbl rocyiapcTBEHHOW BNAacTU» (BUHOCKa
57); «rocyfiapcTBeHHble opraHbl» (TeKeT IL.E.b.i.; Il.F.1.c.vii.); <rocynapcTBeHHbIE 06A3aHHOCTY» (TEKCT
ILF.1.a.i.); «rocynapcTBeHHble LOMKHOCTHbIE nnLax (Naparpad 53, I1.F.1.a.i.ii. i, iv.); «<rocynapcTteeHHan
BacTb» (Maparpad 17); «rocynapcTBeHHble 3agauny» (TekcT Il. A.8.); <rocyaapcTBeHHbIe TeHOEPbI»
(tekcT I.F.1.a.v.). [loka3oBMM € Te, L0 B yCiX BUNaaKax aHrincbKe public pocincbkoto nepeknageHo
K 20CYy0apPCMBeHHbIU, -as, -0€, -ble. Take TIyMauyeHHs aHmincbKoro public 6yno BNacT1Be I0pPUANYHIi
Ta NONITUYHIN HayLi pagAHCbKOro nepiogy, KoM KOMyHICTUMHUIA PEXUM JOMIrcA TOTajlbHOro
o0epxassieHHA CycninbHOi cdepu, a ToMy 11 BiiNOBIHI CycninbHi ABMLLA Ta IHCTUTYTV NO3HaYanuchb
BUKITOUHO 5K 0epxasHi. 3Bificu 1: 0epxasHi opraHu; 0epxasHe ynpasiiHHS; opraHun 0epxxasHol
Baaw; 0epxasHi 000B'A3KN; 0epasHA BNaaa; 0epXXasHi 3aBOaHHS; 0epKdeHi NoCcafoBLi; 0epXagHi
TeHaepv Towwo. BTim, B yMoBax nepexopy Big ToTanitapy3My fo AeMOKpaTii Ha 3acajax nibepaniamy
B YKpaiHi Bigbynocb po3depxagieHHA CycninbCTBa AK HEOAMIHHA YMOBa NMOAITUYHOIO YCTPOLO
nibepanbHO-AEMOKPATUYHOTO 3pa3ka. ToMy 3amiCTb 0epxagHOo20 Tene- i pafioMOBJIeHHA Hapasi
MA€EMO CychiflbHe/2poMadcbKe Tene- i pafioMOBNEHHSA. HIIMM NPUKIALOM € Te, WO NepBYHHO
noknageHy KoHctutyuieto YkpaiHu 1996 p. Ha npoKypaTtypy dyHKL0 «MigTPUMaHHA 0epxasHo20
06BUHYBaueHHs» (cTaTTs 121) 3miHamy fo KoHcTuTyuii, yxsaneHumn 2 yepsHsa 2016 p., 6yno
MO3HAYeHO fAK «MiATPMaHHSA ny6/1iuHo20 06BMHYBaueHHs» (cTaTTs 131"), 60 3AiNCHIOETHCA TaKa
byHKLUiA Bif iMeHi cycninecmea (xoua 11 3[iNCHIOE Ti Aep»aBHWIA opraH). A Tam, ie aHMMiCbKOo
public ctocyeTbca opraHis Bnagu abo ynpasniHHA, 3aBAaHb, NOCaAOBLIB TOLLO, TO BiANOBIAHNK
Oepx<asHuli Tak camo € B3arasi HegopeyuHuM. bo Taki NoHATTA, AK nyb1iyHa Bnaga, opraHun ny6s1iyHoi
Brlagw, nybnidHe ynpasniHHA, nocafoBLi ny6/1iyHoI BNam, NOWMPOIOTLCA Ha IHCTUTYTU I NpoLecy,
LLO He € BUKITIIOYHO 0epXXasHO20 XapaKTepy. AfKe 4O CUCTEMUN OpraHiB ny6s1iyHOI BNagn, OKpim
[lep>KaBHMX OpraHiB (OpraHiB Aep»aBHOI BNaAu), HanexaTb TaKoX i opraHy MicLieBoro abo
perioHanbHOro camoBpAdYBaHHA, AKi He € AeprkaBHUMU. Tak camo i 3 NOCagoBLAMU: OKPIM TUX,
XTO NepebyBae Ha fepkaBHil cy»6i, 10 cMCcTeMU NOCafoBLiB Ny6/1iYHOI BNAAW Hanexarb i Ti,
XTO nepebyBa€e Ha Nocafiax B opraHax MicLLeBOro (perioHasibHOro) camoBpsAAyBaHHA. A TaKOX:
ny6siiyHe ynpaBniHHA — HE € TOTOXXHVM fiep>KaBHOMY, 60 10ro 3[iCHIOITb TaKOX agMiHICTPaT/BHI
opraHu, AKi He € iepXKaBHUMM (HanpriKnag, BUKOHaBYi KOMITETI OpraHiB MiCLLeBOro/perioHanbHoro
CaMOBpPAAYBaHHSA).

47. Wo x po pelutu HesrpabHoCTel UM Baj nepeknagy crelianbHoro JocnigKeHHs BeHewjincbkol
Kowmicii“Rule of Law Checklist” pocilicbKoto — no3a nepesnikom TepMiHiB i MOHSATD, WO iX HaBE[EHO
B naparpadi 17, To B nepeKknagi yKpaiHCbKO0 3AilICHEHO CnpoOby NOAOMaHHS 1 YCYHEHHS TX TaKOX.
A OnA 3pyYHOCTI KOPUCTYBaHHA JOKYMEHTOM — [0 YKPaiHCbKOI BepCil Moro nepeknagy AofAaHO
AHaniticeko-yKpaiHcokul enocapiti mepmiHie i NOHAMb, CTBOPEHUIN Ha OCHOBI @aHIFIOMOBHOIO
TekcTy Mipuna npasognados.
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IV. «<Mipuno npasoBnagga»
AK 3HapAaAA IHCTPYMeHTanismy

48. BeHeuiicbka Komicia y cBoeMy OKYMeHTi 3a3Haunna, wo «Mipuso npasoenados» 3agymaHo
AK IHcmpymeHm’8, 106 10Oro 3aCTOCOBYBATY /1S OLiHIOBAHHS Ha BiAMOBIAHICTb MEBHUM topu-
OVYHVM NapaMeTpam 3a TMKU CTaHAapTamW, WO iX CTaHOBUTb MepeBipOYHa OCHOBA Y BUMNARI
Pi3HOMaHITHUX [AXKepen 3 MiP>KHapoAHOro Npaea’. | AKLWo AnA nepeBaXkHOI GiNbLIOCTi KpaiH, lopu-
[WYHI cucTemu AKKX € BUCNiAoM 3axigHoT Tpaamuii npaBa, 3acCHOBaHOI Ha nibepanbHOMY BUEHHI,
3aCTOCYBaHHA TAKOTO iHCTPYMEHTY B HaLiOHasbHI NpaKTuL, LWBKALLE 33 BCe, He NOTPedye 3MiHN
[OKTPUVHANbHUX MigXOAiB, TO 30BCIM iHLLOIO € CNpaBa Moro 3aCTOCYyBaHHSA B KpaiHax, OOTSKeHUX
TPaZMLIEI0 IPUINYHOIO MNO3UTUBI3MY, @ HAATO — KPaiH 3 4OOPe BKOPIHEHO CMAALLMHO IopU-
ONYHOrO NO3UTUBI3MY PafAHCHKOIO B3ipUs, 8O AKX HaNeXnTb | YKpaiHa.

49. B yKpaiHCbKOMY KOHTEKCTi Ai€BICTb LIbOro iHCMpyMeHmy nepefoBCiM 3aneXunTb Bif 3MiHK
HaLjioHanbHOI MapagMrmm npasa — BiACTYNY Bif NO3UTUBICTCbKOI TPaaULii Ta nepexogy Ha no-
3uuii 3axigHoi Tpaaudii. B Wi nnowmHi BUManbOBYOTbCA TPU AINAHKK, AKICHUI CTaH AKUX Ma€
BMpPILWaNbHWI BNAUB Ha JOCATHEHHA Takoi MeTu: 1) HaLioHanbHe NpaBo; 2) HayKoBa topuanyHa
LOKTPUHa; 3) odiliHa lopyranyHa 4OKTPYHA.

A. HauioHanbHe npaBo

50. Hapasi B cuctemi HaLioHanbHOrO NpaBa BXe CTBOPEHO JOCTaTHIO OCHOBY AJ1A BNPOBaZKeHHSA
TaKol LPUANYHOI LIHHOCTI AK Npasosnados. Lle 3acsigueHo sk npunmncamm KOHCTUTYLIAHOFO
PiBHSA, TaK i HOPMaMU 3BMYaNHOIO 3aKOHOAABCTBA.

a. Koncmumyyin
« Cmamma 8: «B YKpaiHi BU3HAETbCA i i€ NPMHLMN BEPXOBEHCTBa NpaBay;

78. CDL-AD (2016)007, § 27.
79. CDL-AD (2016)007, §§ 25, 26.
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Cmamma 129: «Cypasa, 3AiNCHIOIYN NPaBOCYAAA, € HE3aNeXHUM Ta KepyeTbcA
BEPXOBEHCTBOM MpaBay;

Cmammas 147: <QianbricTb KoHcTutyuinHoro Cyay YKpaiHu FpyHTYETbCA Ha MpUHLMNax
BEPXOBEHCTBA NPaBa, He3aeXHOCTi ....».

6. 3akoHu

3akoH YkpaiHu «po cygoycTpiii i ctatyc cyagis» (Big 02.06.2016 N2 1402-VIII)E: «Llei
3aKOH BM3HAYa€e opeaHizayito cy0osoi 81ad0u ma 30ilicHeHHA Npasocyodos 8 YKpaiHi,
wo ¢pyHKUioHye Ha 3acadax eepxoeeHcmaa npasa 8ionoeioHo 0o eaponelicbKux
cmanoapmis ...» ([peambyna);

3akoH YkpaiHu «[1po npokypaTypy» (Big 14.10.2014 N2 1697-VII)®': «JianeHicme
NpoKypamypu rpyHmyemsocs Ha 3acadax: 1) eepxoseHcmea npaea Ta ...» (Cmamms
3, yacmuHa nepwa);

3aKkoH YkpaiHu «[1po agBoKaTypy Ta afiBOKATCbKYy AiAnbHicTb» (Big 05.07.2012
N2 5076-VI1)82: «<AdsokamcbKa 0issibHiCMb 30ilUCHIOEMbCA HA NPUHYUNAX 8epX08eHcMea
npaea, 3aKOHHOCTI, He3aneXxHocTi ... » (Cmamma 4, yacmuHa nepwa);

Kogekc aagmiHicTpaTBHOro cyfounHcTBa Ykpainm (Big 06.07.2005 N2 2747-1V)%:

«1.Cypn npv BUpILLEHHi CNpaBU KePYETbCA NPUHYUNOM 8epxo8eHCcmaed Npaed, 8ionogioHO
00 AK020, 30KpeMa, ItoOUHA, iT npasa ma ceo600u 8U3HAIOMbCA HAUBUWUMU YiHHOCMAMU
ma susHa4yaromes 3micm i cnpamosaHicme 0isg/ieHocmi depxasu.

2. Cyn 3aCTOCOBYE hPpUHYUN 8epX08eHCMea Npaea 3 ypaxysaHHsM Cy0080i N(pakmuku
€sponelicbkozo Cydy 3 Npas JIloOUHU.

3. 3BepHEHHSA [0 aAMiHICTPaTMBHOIO Cyay s 3aXMCTy NpaB i cBoboA NoAnHNM | rpo-
MafsiHUHa 6e3nocepeHbo Ha niacTasi KoHCTUTYLIT rapaHTyeTbCA.

4.3ab60pOHAETLCA BiAMOBA B PO3rNAAi Ta BUPILLEHHI agMiHICTPATVBHOI CNpaBy 3 MOTUBIB
HenoBHOTU, HEACHOCTI, CYNepeYnIMBOCTi UM BiCYyTHOCTI 3aKOHOLABCTBA, AKe Perysoe
cnipHi BigHOCUHU» (Cmamma 8).

3akoH Ykpainu «[Mpo KoHctutyuinHuin Cyg Ykpaidu» (Big 16.10.1996 N2 422/96-BP)3:
«fiansHicme KoHcmumyuyitiHozo Cydy rpyHmyemeca Ha NPUHYUNAX 8epXo8eHcmada
npaea, He3anexHocTi ...» (Cmamma 4);

MpoekT 3akoHy YkpaiHu «[po KoHcTuTyuinHmin Cyn YkpaiHu» (cxBaneHun Pagoto 3 nMTaHb
cynooi pedopmm B pefakuii Big 09.11.2016): «kKoHcmumyuitiHul Cyo YkpaiHu 30iticHtoe
c8o10 Ois/IbHICMb HA 3acadax eepxoeeHCMad NPaesa, He3aneXxxHocTi ...» (Cmamms 2).

51. HaBepeHi BuLLe Npunmncy HauioHanbHOro Npasa BiAnoBigaoTb MiXKHapOAHOMY 3060B'A3aHHI0
YKkpaiHu 3a CratyTom Pagm €Bponun® Ta cBifuaTh NPO 8U3HAHHA YKPATHOI — AK Ha KOHCTUTYLLIIHOMY
PiBHi, TaK i Ha piBHi 3BMYaiHOrO 3aKOHOAABCTBA — NPAB0B/IA00S AK OfHIET 3 LliIHHOCTEN, WO €
«CMifIbHOIO CMAALLNHOKY EBPOMENCHKNX HAPOAIB.

52. Monpw BifNOBIAHICTb iMNepaTUBY 8U3HAHHA TaKOT LIIHHOCTI, opMyna YaCTUHMW NepLUIoT CTaTTi 8

80.
81.
82.
83.
84.
85.

BinomocTi BepxoBHoi Pagu (BBP), 2016, N 31, cT.545.

BinomocTi BepxosHoi Pagu (BBP), 2015, N 2-3, ¢T.12.

BigomocTi BepxoBHoi Pagu (BBP), 2013, N2 27, cT.282.

BigpomocTi BepxoBHoi Pagu (BBP), 2005, N2 35-36, N2 37, cT.446.

BinomocTi BepxosHoi Pagu (BBP), 1996, N2 49, cT. 272.

CratTa 3: «<KoxeH uneH Pagu €Bponu 060B'S3KOBO NOBUHEH BU3HATX NPUHLUMNYW — NPaBOBNAAAA Ta 34iCHEHHA
BCiMa ocobamu, Lo nepebyBatoThb Mif MOro LPUCAMKLIED, MIOACBKUX NPaB i OCHOBOMONOXHKX CBOOOA, i Ma€e
LMpPO Ta B Ai€BMI cnoci6 cniBnpawioBaTyt y AOCATHEHHI MeTu Paau, BU3HaueHoi B rnasi I». ETS — Nos 1/6/7/8/11.
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KoHctutyuii YkpaiHm micTUTb Lie ofiHY CKNafioBy — iMnepaTyB 0iesocmi NpyHLUMNY NpaBoBaaas,
ymMm 3a6e3neuyeTbca NOro NPaKkTMYHa 3HavYLWicTb, ane Ha NepeLKoi Yoro TPYBaNUiA Yac i JOCi
CTOITb LiIKOM HeBifMNoBiAHe TlyMayeHHA NOCYTHbOrO 3MICTY MOHATTA «BEPXOBEHCTBO MpaBa»
BITYM3HAHUMM AOKTPUHAMMU — SIK HAYKOBOI, TaK i odiLliHOI0.

b. HaykoBa foKTpuHa

53. AHani3, Lo NOAAETLCA HMXKUE, MICTUTD BUPA3Hi NPUKIaAN HEBIAMOBIAHOMO TIYMaUYeHHA MOHATTA
«BEpPXOBEHCTBO NpaBa» (AK Npasos1adods) BITUYN3HAHMMU HAYKOBLIAMU.

a. CxpeuwysaHHs 080X KOHYenyili - <npasoea depxasa» ma «eepxoeeHcmao npasa»

54. Tonpu OKpeMILLHIN XxapaKTep ABOX KOHLEMLi — «NpaBOBa fepKaBay | <kBePXOBEHCTBO MpaBa» AK
npagoes1ados —3a iCTOPUYHUM MOXOLXKEHHAM, MOLAANbLUNM PO3BUTKOM i MPABHUYMMU KYSIbTYpPamMu
CBOTO MOXOMPKEHHA®, BITYUM3HSHI aBTOPY BAAIOTbCA 4O HEBUMPABLAHOIO X CXPELLYBAHHS, MPO
LLIO CBigyaTb TaKi, 30Kpema, X Te3u:

- Tes3a: «<npaeosa Oep)kaea» — Lie Ta, B fAKill <NAHy€e NPUHYUN 8epxoseHcmMaa npasa»
(0. WemwyueHko®);

«  Te3a:«NpUHYUN 8epxo8eHCMead Npaeainoro BTINEHHS <...> OAEPXKYIOTb CBili HaliGinewul
po38umok y npaeoasiti depxasei» (H. OHiweHko?);

«  Te3a:«YeHmpaabHUM iHCMmumymom npasoeoi 0epxkasu» € iHcmumym eepxoeeHcmead
npaeay; <iHCTUTYT BEPXOBEHCTBA MpaBa» BUCTYNAE «¢hyHOaMeHManabHOI0 3acadoro
(o3Hakolo, npuHyunom) npaeoeoi depkasu» (C. Bo6poBHUK™) abo X i «K/IOYo8UM
enemernmom» (C. bo6poBHUK?'); Liel IHCTUTYT «8UsAB/IAEMbCA Yy npoyeci HopMomaopyocmi»
(C. BobpOBHUK®?),

6. «BepxoseHcmeo npaea» AK «<4ACMKa YiNo20» — «<npasoeoi oepxasu»

55. Takun nigxig A0 CNPUNHATTA | TYMayeHHA NMOHATTA «BEPXOBEHCTBO NpaBa» XapaKTepu3yeTbCA
TWM, WO aBTOPY BMOYAOBYIOTb MOro PO3yMiHHA B paMKax CriBBiQHOLIEHHS: «Mane — BeJsinke»
abo «yacTka — Uine». TyT «<BepXOBEHCTBO MPaBa» 3BOAUTbCA BCbOr0-Ha-BCbOrO 10 <Masioro»
(«4aCTKM») CTOCOBHO A0 TOTO, WO, Ha MOISAA aBTOPIB, € «BENIMKUMY» («LiTMM»), TOGTO 00'€EMHI-
LIXM, Y BUTIIAAI NOHATTA «MpaBoOBa AeprkaBay, i TOMy 8epX08eHCMB0 NpaBa BOHW CMPUNMatoTb

86. [loknagHo Npo 3MicCT LUbOro cKnagHnka Gopmynu YacTuHM nepLuoi ctaTTi 8 KoHcTUTyLii YKpaiHu anB.: flonosamuti
C. KomeHTap fo ctatTi 8 KoHcTuTyLii YKpaiHn // KoHcTuTyuisa YKpaiHn. HayKoBo-npakTUUYHWI KOMeHTap / pea-
kon.: B.Al. . Tauiin (ronosa pegkon.), O.B. MNetpuwuH (Bign. cekpetap), tO.I. bapabalu Ta iH.; Hal. akag.. npaB. HayK
YKpaiHu. — 2-e Bug., nepepo6n. i gonos. — X.: Mpaeo, 2012. — C. 57-58.

87. [loknapHo Npo BiAMIHHICTb BUHUKHEHHSA, CTaHOBJIEHHA NEPBOTBIPHOMO 3MICTY Ta Oro eBONOLIT WOAO TaKmnx
KoHuenuin, sik “Rule of Law” i nogibHuX i1 KOHTUHEHTaNbHUX JOKTPUH — Rechtsstaat, Etat de droit, Stato di dirittio
etc., puB.:fonosamuti Cepeiti. BepxoBeHcTBO npaa: MoHorpadia: Y 3-x KH. KHura fipyra: Bifj JOKTPUHM — A0 NPUH-
umny. - K.: BugasHuutBo «DeHike», 2006. — C. 877-888; lonosamuti Cepeiti. BepxoBeHcTBO npasa: MoHorpadis: Y
3-x KH. KHura TpeTs: BepxoBeHCTBO npaBa: yKpaiHcbkuii 4ocBia. — K.: BuaaBHMLTBO «DeHikey, 2006. - C. 1611-1624.

88. TMpuUHLMN BepXOBEHCTBa NpaBa: Npobsiemy TeopiiTa NPaKTVKN : MOHOTP. 1y 2 KH, / 3a 3ar. peg,. t0.C. LemwyyeHka
[pen. kon.: t0.C. LemwyueHrko (ronosa) TaiH.] / Bian. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHCTBO npaBa
AK NPYHUMN NPaBoBOI cucTemut: npobnemu Teopii. — C. 6.

89. [MpuHUMN BEpXOBEHCTBA NpaBa: Npobnemy Teopii Ta NPakTUKKM : MOHOTpP.: Y 2 KH. / 3a 3ar. peg. t0.C. LemwwyyeHka
[pen. kon.: t0.C. LemwyueHrko (ronosa) TaiH.] / Bign. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHCTBO nNpaBa
AK NPVHUMN NPaBOBOI cucTemut: npobnemu Teopii. — C. 17.

90. [lep<aBHO-NpaBoOBe perynioBaHHA B yMOBax TpaHcPopmaLii CycninbHUX BiAHOCKH: MOHOTP. / 3a 3ar. peA. Npo-
¢decopa K0.J1. bBownubkoro. — K., 2009. - C. 103.

91. Tamcamo. - C. 104.

92. Tam camo. - C. 106.
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He iHaKLLUe, AK «03HaKy» (UM AK «YaCTUHY XapaKTepPUCTUKNY», UM AK «OAVH i3 MPUHLMMIB» TOLLO)
npagoeoi depxasu. TyT, O4eBUAHO, CPaLbOBYE CTEPEOTU, AKNI MOXOAUTb Bifj MO3UTUBICTCHKOI
KOHLenuii npasHoi 0epxasu, B paMKax AKOT yTBepAuIacs «KaHOHiYHa» Te3a Npo Te, Lo NpdsHa
dep)xasa — Lie «OeprkaBa, 3B'A3aHa Ta OOMeXXeHa Npasom».

56. OpHi aBTOpY BBaXALOTb 8pX0BEHCMBO 3AKOHY «O3HAKOIO» (UM «eNeMEHTOM») NPABo8oi 0epKasu;
iHLi BBaXKalOTb, LLLO TAKO «O3HAKOI» (UM TO «OOHUM i3 MPUHLMMIB»®3, UM «OCHOBOMONIOXHMM
MPVHLUMOM»®*, UM «4aCTUHOK XapaKTEPUCTUKU»®® TOLLO) BUCTYMAE «8EPXOBEHCMBO Npasa», a
LWe iHWi 06CTOI0Tb AYMKY, WO «Npdsosd 0epxasd» — Lie Taka, Lo «YHKLIOHYE Ha 3acajax
BEPXOBEHCTBA NpaBa i 3aKoHy»%,

57. HamBaxnuBimm y Lmx BUMagKax y CBiT/i TOpYLLEHOT Hamy NPOo6emMu € Te, WO NepeBaxHa
6inbllicTb aBTOPiB BOAUA€E HaABHICTb HEOAMIHHOI CTPYKTYPHOI B3aEMOMOB'A3AHOCTI MiX
8EpX08EHCMBOM NPABA Ta NPAsHOI0 Oepxasoto. Ane y LiboMy 3B'A3KY i} 3a3HaUNTL: 8epX08EHCMBO
npaea (i AK QOKTPWHa, i AK NPUHLMM) Ta KOHLENLia NpagHoi 0epxasu Hikonu He Bynu i He €
CTPYKTYPHO B3a€EMONMOB'A3aHMMU. ICTOPMYHO CKNanoca Tak, Wo obuasi inei, obuasi KoHuenwii,
06VaBi JOKTPVIHU 1 YTBOPEHI Ha Uil OCHOBI 06uABa PUAMYHI NPUHUMUMM — 3 OAHOTO GOKY,
gepxogeHcmeo npasa sk The Rule of Law, a 3 iHworo — npasHa depxasa Ak Rechtsstaat (Etat de
droit, Stato di diritto Tow0) — 3apofKyBasINCb, PO3BMBANIUCH i 36arauyBanuncb 3a 3MiCTOM He fAK
«YaCTUHW» AKOrOCb iHLLIOrO «LiNIoro», a AK LiNIkoM CaMOCTIHI siBMLIA.

8. «[lloenemeHMHuUl» aHani3 c1I060CcNOJIy4YeHHA «8ePX08EHCMEB0 Npasa»

58. TpyBanuii yac 4eXTO 3 HaYKOBLIiB OOCTOIOE ifjeto 3aCTOCYBaHHA METOAY «noesieMeHMHo20» Afls
3'ACYBaHHi NOCYTHbOIO 3MICTY MOHATTA «BEPXOBEHCTBO NpaBa», NPUKIagaMu Yoro €:

+ Te3a: aHani3 CYTHOCTI NPVHLUMNNY BEPXOBEHCTBa NpaBa C/lif NoYnHaTh 3 BiANOBiAi Ha
NUTaHHA: «fIKe 3HaUYeHHA Ma€E /1080 “BEPXOBEHCTBO” Y KOHCMPYKUii “BEPXOBEHCTBO
npaea”? BepxoBeHCTBO Woao Koro um yoro?» (10. WemwyueHko®);

+ Te3a:cnoyamky Tpeba «BCTaHOBUTY, AKe ABNLLE BiJOOPaKaeTbCA MOHATTAM “npaso”», a
nomim yxe 3'ACOBYBaTH, <y HOMY MNOJIAra€ 8epxo8eHcmeo Liboro AsuLua» (M. PabiHoBny®).

2. Emumonocziune mJsiyma4yeHHA NOHAMMA «eepxoeeHcmeo npasa»

59. lyxke 6nun3bKMM [0 if€i «NOenemMeHTHOrO» aHanily € 3anpornoHOBAHWUA MEeToL emu-
MOJ102i4HO20 MJIyMAa4yeHHs KaTeropii «8epxoseHCmMeo npasad», BUXOAAYMN 3 TOro, Wo
Taka Kateropia — ue, Tak 61U MOBUTU, He WO iHWe AK «<NOEOHAHHA 080X camocmiliHux
3a 3HA4YeHHAM CJ/1iB», a CaMe: «BEPXOBEHCTBO» Ta «MPaBoO», i TOMY, MOBNAB, ¢/1i0 3’Aco-
8y8AMU 3HAYEHH:A KOXHO20 3 HUX, aby MOXHa 6yno BWWATW Ha iHTerpanbHU pesynbraTt
(bobpoBHMK C. B.):

93. [uB.:Koztobpa M.TprHUMN BepXOBEHCTBA NMpaBa y KOHCTUTYLiHOMY NpaBocyaai / 3akoH i 6i3Hec. — 2000. — N
17.—C.10.

94. [us.: CkpunHiok O. B. CoujianbHa, NpaBoBa AeprkaBa B YKpaiHi: npobnemun Teopii i npaktnku. [Jo10-piyua Hesa-
NeXHOoCTi YKpaiHu: MoHorpadis. — K.: IH-T gep>kasu i npasa im. B.M. Kopeupbkoro HAH Ykpainn, 2000. — C. 139.

95. [me.:3aeyp A. 1. lpaBoBa AepxaBa B KOHTEKCTi HOBITHbOIO yKpaiHCbkoro gocsiny. — K.: Mapnam. Bua-so, 1999.
—C.131.

96. [unB.: KyzemiHa C. JoUiNbHICTb Y BEPXOBEHCTBO 3aKoHy // [Ipaso YkpaiHu. — 2000. — N2 3. — C. 93-94.

97. MpuHUMN BEPXOBEHCTBa NpaBa: NpobieMu Teopii Ta MPaKkTUKIU: MOHOTP.: Y 2 KH, / 3a 3ar. pea. t0.C. LemwyyeHka
[pen. kon.:10.C. lLiemwyyeHko (ronosa) TaiH.] / Bign. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHCTBO npaBa
AK NPVHLMN NPaBoBoi cuctemu: npobnemu Teopii. — C. 8. (HaniexupHuti wpugm i kypcus moi. — C. T).

98. [us.: PabiHosuy 1. BepxoBeHCTBO NpaBa B iHTepnipeTaLii Crpacbyp3bkoro cyay Ta KoHctutyuiHoro Cyay Ykpaitu
// BicHuk KoHcmumyuitiHozo Cydy YkpaiHu. — 2006. — N2 1. — C. 38. (HanigxupHul wpugm i Kypcus moi. - C.T)).
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«ETmonoriyHe po3ymiHHA KaTeropii “BepxoBeHCTBO NpaBa” NoB'A3aHO i3 NOEQHAHHAM
080X CAMOCMIUHUX 3a 3HAYEHHAM CJ1i8, @ Came: “BEPXOBEHCTBO” Ta “MpaBo”. 3HaUeHHsA
cnoBa “8epxoseHcMa80” BU3HAUYAETbCA AK NaHiBHe CTaHOBMLUE, NepeBakHUN BMNANB
Yorocb; B CBOIO Yepry, CNI0BO “Npaso” BU3HAYAETbCA AK CMCTeMa BCTaHOBJIEHUX Aep-
»KaBolo MpaBu i HOPM perynioBaHHA NOBELIHKN MiXX rpoMagAHaMu. TakuM UMHOM,
NOELHYIOUMN BKa3aHi BU3HaUYeHHA, MOXHa 3poOMTIN BUCHOBOK MO Te, WO 3a 3HaYeHHAM
CJI0BOCMOJTyYEHHA “BEPXOBEHCTBO NpaBa” BU3HAUa€, 3 OfHOro 60Ky, CTaH naHyBaHHA
nNpaBoBUX HOPM i MpaBuWA cepef, iHLMX CoLlianbHNX HOPM, @ 3 PYroro — XapakTepusye
naHyBaHHSA NpaBOBUX HOPM i MpaBWJ B NOBeAiHLi rpomagaH».

r. Qopmyna «eepxoeeHcmeo npaea - ye naHy8aHHA NPAea 8 Cycninbcmai»

60. Y He HaliNOLLMPEHILLOH | TaKOHO, LLIO 3 HAYKOBOT JOKTPMHU NepeKoyyBasa HaBiTb 4o odilinHol
IOPULANYHOT AOKTPUHY, € Taka BUCYHYTa e B PiK yxBaneHHs KoHcTuTywil Ykpainu (M. PabiHoBmy'®)
Ta NigTPYMaHa iHWMU HayKOBLUAMM BXe 3HAauHO ni3Hiwe (H. OHiweHko, O. 3anuyk'?') Tesa:
«8epxoeeHcmMeo Npasda — ye naHyeaHHsA Npaea e cycninbcmaix». He Bigctynatoun Big nosuuii
lopranYHOro no3untmeismy, KonctutyuinHmn Cypn Ykpainm 3adikcyBas Lo dopmyny B ogHOMY
3i cBOIX piweHb'?, a 3acTtocoBaHa Cynom popmyna oTprMana B HayKOBIl JliTepaTypi OLIHKY AK
«odiLiiH1IA eTanoH iHTepnpeTaLii NPUHLMNY BePXOBEHCTBa NpaBax'%.

0. O6cmoroeaHHsA nepesaz npUHYUNY «8epX08eHCMB0 3AKOHY»

61. [loBONi BUTPXBAJIOI Y BITYM3HAHIN HayLi BUABMUNIACD ifes 86px08eHCMBad 3aKOHY AAK OCHOBa
PO3YMiHHA NOHATTA «BEPXOBEHCTBO NpaBay, NPO Lo CBig4aTh TaKi Te3u:

+  Te3a:«came yepe3z NPUHYUN 8epX08eHCMBA 3aKOHY 30iliICHIOEMbCA NPAKMUYHA peanizayis
NpUHYUNY 8epX08eHCMBA NPAsd, OCKINbKW Y 3aKOHI BifoOpakeHi 06'eKTIBOBaHI npasuna
nosegiHkm» (10. LLemwyueHko'%);

+  Te3a:niJ «BepXxOoBEHCTBOM MpaBa» CJlif pO3yMiTu Hacamnepep «npiopumem KoHcmumyuii
i 3aKoHie YKpaiHu w000 iHWUX HOPMAmusHUX AKmig», UM, BNacHe, «nepedazd 8i00aemscs
sepxoseHcmey 3akoHy» (T. TapaxoHuu'%);

«  Te3a: «8 cucmemi 0xepes1 Npasa noguHeH diAMU NPUHYUN 8epxoseHCcMad 3akoHy» (H.
MapxomeHKo'%),

99. bobposHuk C. B. 3abe3neyeHHs BEpXOBEHCTBA NPaBa AK yMOBa NOLOJIAaHHS OPUANYHNX KOHOMIKTIB Y KOHTEKCTI
TpaHcdopMaLlii cycninbHMX BifHOCKH // [lepaBHO-NpaBoOBe perysoBaHHA B yMOBax TpaHcpopmaLlii CycninbHmX
BigHOCMH: MoHorpadis / 3a 3ar. pea. npoo. 0. J1. Bowuubkoro. — K.: Bua-so «t0OpranyHa gymka», 2009. — C. 107.
(HaniexupHul wipughm i kypcug moi. — C.I.).

100. PabiHosuu [1. [poMafisAHCbKe CyCninbCTBO | NPaBOBa AepKaBa (3aranbHOTEOPETUYHI MipKyBaHHsS) // YKpaiHCbKe
npa.o. - 1996. - N2 3. - C. 30; Pa6iHosuuy [1.M. BepxoBeHcTBO npasa / lOpuanyHa eHumKnoneaia : B 6 1./ peakon. :
10.C Wemwyuerko (Bign. pea..) TaiH..— K., 1998. - T. 1. A-T. - C. 341-342.

101. MpuHUMN BepXoBeHCTBa NpaBa: Npobsiemy Teopii Ta NpakTUKK: MOHOTp.: y 2 KH, / 3a 3ar. peg. 0.C. LemwyueHka
[pen. kon.: t0.C. LLemwyyeHKo (ronosa) Ta iH.] / Bign. ped. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHcTBO NpaBa
AK NPYHLMN NPaBOBOI cuctemu: Nnpobnemm Teopii. — C. 55.

102. vB.: PiweHHA KoHcmumyuyitiHozo Cydy YkpaiHu' y cnpaBi 3a KOHCTUTYLiiHAM noaaHHAM BepxosHoro Cyay YkpaiHn
oo BianoBigHoOCTI KoHcTUTYLIT YKpaiHy (KOHCTUTYLIHOCTI) NONoXeHb cTaTTi 69 KpnmiHanbHOro Kopekcy
YKpaiHu (cnpaBa npo Npu3HayeHHsA CyaoMm 6inbLu M'AKoro nokapaHHs) N 15-pn/2004 Big 2 nnctonaga 2004 poky. —
Cnpaga N2 1-33/2004.

103. [inB.: PabiHosuu [1. BepxoBeHcTBO NpaBa B iHTepnpeTauii Ctpacbyp3bkoro cyay Ta KoHctuTyuinHoro Cyay YkpaiHn
// BicHuk KoHcmumyuitiHozo Cydy YkpaiHu. — 2006. — N2 1. — C. 45.

104. MpuvHLUMN BepXoBeHCTBa NpaBa: Npobsiemm Teopii Ta NpakTUKM: MOHOTp.: y 2 KH, / 3a 3ar. peg. 0.C. LemwyueHka
[pen. kon.: l0.C. LemwyyeHKo (ronosa) Ta iH.] / Bign. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHcTBO NpaBa
AK NPYHLMN NPaBoBoi cuctemu: npobnemu Teopii. — C. 9. (Kypcus mit. — C. ).

105. Tam camo. — C. 79. (Kypcue mit. — C.T).

106. Tam camo. - C. 101. (Kypcus miti. — C. ).
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e. THYMO‘-IEHHH «eepxoeeHcmea npasea» 4epes cniegiOHOWeHHA «npaea» i «3AKOHY»

62. [lexTo 3 HayKOBL|iB BBaXa€ 3a MPaBW/ibHe NOACHIOBATY NMOCYTHIM 3MICT MOHATTA «BEPXOBEHCTBO
npasa» 3 No3uLii CMiBBIAHOLWEHHA MOHATb «MPABOY» | <3aKOH»:

+ Te3a: kBePXOBEHCTBO MpaBa» CJlif PO3yMIiTU WAAXOM T/lyMayeHHA MOro «3 no3uuii
CnigBiIOHOWIeHHS NPAsa i 3aKOHy» — AIK «8epX08eHCMB0 Npasa Had 3akoHom» (O. KonuneHko'?);

+ Te3a:«BCY irHopye Hopmu KOoHCTUTYLII YKpaiHW y YaCTUHI npumMamy 8epxoseHcmad npasa
Hao 3akoHom» (M. LLlymuno, K.to.H., cT.H.C. |4 im. B.M. Kopeubkoro HAHY'%),

€. OMoMmo)XHeHHA MpPbLOX NOHAMb — «NPUHYUN 8ePXO0BEHCMEBA 3AKOHY», «<NpUHYyuUn
sepxoeeHcmea npasa», «<npuHyun eepxoeeHcmea KoHcmumyuyii»

63. Y HayKOBIl niTepaTypi TakoX OyNo BUCYHYTO 11 Te3y NPO Te, Lo BCi TPU NPUHLMMAW — <NPUHYUN
8EPX08EHCMBA 3AKOHY», <NPUHUYUN 8EPX08EHCMEBA NpAsad», <NPUHYUN 8epxoseHcmea KoHcmumyuii»
— € KOOHO3MICMOBHUMU 0719 Npagosoi 0epxasux» (H. MapxomeHKo'®).

. 3anepeyeHHs HAssBHOCMIi KOHKpeMHUX 8UMo2 y pAMKAX NPpUHYUNy eéepxoeeHcmea
npaea

64. OKpiM YCbOr0 iHLIOro, EXTO 3 HAYKOBLIB CTBEPAXKYE, O NMPUHLMM <BEPXOBEHCTBA NpaBay»
€ «pO3N/IUBYACMUM>» Ta NOMY BJIACTVBA «(OPMAIbHA HEBU3HAYEHICMb KOHKpemHux sumoez» (0.
LemuwyyeHko''?).

3. JliHreBicTnyHa HiceHiTHNUA

65.Y Oesiknx Tesax Ma€e MicLie NiHMBICTMYHA HiCeHITHMLA, 60 Nepen CTOBOM «BEPXOBEHCTBO»
3aCTOCOBAHO C/I0Ba «NAHYBAHHA» b0 «NPUMAM», SiKi € CAHOHIMaMM CNOBa <BEPXOBEHCTBOY:

+ Te3a Npo «NPUHLUMN NaHy8aHHA BEpXOBEHCTBa nNpagax» (A. CenisaHos''");
+ Te3a: «BCY irHopye Hopmun KoHCTUTYLIT YKpaiHW y YaCTUHI npumamy BepXoBeHCTBa NpaBa
Hap 3akoHom» (M. lymwuno, K.1o.H., cT.H.c. I im. B.M. KopeLbkoro HAHY™2).

1. 3BepHEeHHH [0 KOHLenLii «<BepXoBEeHCTBO NpaBax» AKNiACTaBU ANA OGIPYHTYBaHHA
B3a€EMOBUKITIOYHUX NOAITUYHMX NO3MLIN:

66. Takun nigxig cnocTepiraeTbCA B NO3KLil HAyKOBLIB WOAO OuiHKK piweHHA KCY Ta akTiB
BepxoBHoi Pagn YkpaiHu:

+  no3nTuBHa ouiHKka PiweHHAa KCY Big 30 BepecHAa 2010 p. N 20-pn/2010 npo
HEKOHCTUTYLiNHICTb 3akoHy N2 2222—IV Big 8 rpyaHa 2004 p. (éioHo8neHHA Oii
Koncmumyuyiispaska 1996 p.): <<...> 8epxo8eHCMB0 Npasad — ye nepedycim mopxecmao
cnpasednusocmi<...>», Aka 6yna 8ioHosneHa PiwernHam KCY Big 30 BepecHs 2010 p. N@

107. Tam camo. — C. 304. (Kypcue miti. — C. T).

108. LLymusio M. To36aBneHHA npaBa Ha neHcito BepxosHum Cynom YKpaiHu fiK BiiCTYN Bifi EBPONENCbKIX LiiHHOCTEN
BepXxoBeHCTBa npaBa // lpaso YkpaiHu. — 2016. - N2 8. - C. 58.

109. MpuHLMN BepXOBEHCTBa NpaBa: Npobnemm Teopii Ta NPaKTUKM: MOHOTp.:y 2 KH, / 3a 3ar. peg. I0.C. LemwyyeHka
[pen. kon.: tO.C. LLlemwyyeHko (ronosa) Ta iH.] / Bign. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHcTBO NpaBa
AK NPUHLMN NpaBoBoi crcTemm: npobnemu Teopii. — C. 97. (Kypcue mit. — C. T.).

110. Tam camo. - C. 9. (Kypcus mit. — C. T.).

111. MpuHUMN BepXoBeHCTBa NpaBa: Npobsiemu Teopii Ta NpakTUKW: MOHOTp.: y 2 KH, / 3a 3ar. peg. 0.C. LemwyueHka
/ Bign. pep.. B.b. ABep'aHoB. - K., 2008. — KH. 2. lprHL1N BepxoBeHCTBa NpaBa y AiAbHOCTI jep>kaBu Ta B agMi-
HicTpatusHomy npasi. — C. 111. (Kypcus miti. — C. ).

112. lymusno M.Tlo36aBneHHA NpaBa Ha neHcito BepxosHum Cynom YKpaiHu fiK BiiCTYN Bifi EBPONENCbKYX LiiHHOCTEN
BepXOoBeHCTBa npa.a // [Ipaso YkpaiHu. - 2016. - N2 8. - C. 58. (Kypcus miti. — C. ).
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20-pn/2010 1996 p. (npod. O MupoHeHko)'3;

+ MNO3MTUBHa OLiHKa aKTiB BepxoBHoi Pagu Ykpainu Big 21 i 22 notoro 2014 p. wogo
8i0HoeneHHA Oif KoHcmumyuiispaska 2004 p.y cnocib aHTaroHiCTUYHOTo NPOTUCTaB/IEHHSA
«8epxoseHcMead npasa» Ta «gepxoseHcmaa koHcmumyuyii» (O. bopucnaBcbka — CTOCOBHO
«npaBOMipHOCTI Ta neritumHocTi OcHoBHOro 3akoHy B 2014 p.»: «BigHoBneHHA gii
OKpeMux nonoxkeHb KoHCTUTYLIT YKpaiH1 MOXHa po3LiHioBaTH AK 0ilo 8epxo8eHcmaa
npaea (scynepeu gepxogeHcmay KOoHCmMumMyuyii) <...> »').

i. MeTogonoriyuHa ocHOBa Cy4acCHOI BIiTUM3HAHOI HayKu

67. BuLe HaBefeHi NprKnaan TAyMayeHHA NOHATTA «BEPXOBEHCTBO MPaBo» YnCesibHMM 3arasioM
HayKOBLIiB 3aCBifuye Te, O TPYBAMIA Yac Ta HaBiTb | JOCI CTaH peyen y Lin JiNAHLi BITYN3HAHOI
HayKV € UM He HaObiNbLUOIO NepeLLKOAO AJ1A MPABAUBONO PO3YMiHHSA CYyTHOCTI 8epxoseHcmed
npasa sk npasosiados. Bee Lie 36epirae CBO aKTyasbHICTb BUCTIOBIEHA TPU POKM TOMY AyMKa
npodecopa Muxanna KoctmubKkoro, AKUIA y3aranbHiowun No3uLii 6aratbox yuyeHux, CnywHo
3ayBaXkyBaB: L0 NepeBaXHa OiNbLIiCTb HAYKOBLiB «BCE X TaKW 3anuMLWaTbCA Nig BNAMBOM
NO3UTKBICTCbKOT METOZOSOTIi Ta PaAAHCbKOr0 HOPMATHBI3MY»; LLIO BOHW <HEPO3PVBHO MOB'A3YI0Tb
“BEpPXOBEHCTBO NpaBa” 3 “BEPXOBEHCTBOM 3aKOHY"», TPAKTYIOUU iX 3B'A30K AK 3B'A30K LNOro i
YacTVHK, a0 BEAYTb MOBY MPO HAsBHUIN «AianeKTUYHUIA 3B'A30K» MiPK HUMI, HE PO3KPUBAKOUN
3MICTY «AianeKTUYHOCTI»; L0 BOHU «He 3aBXAW YB'A3YI0Tb “BEPXOBEHCTBO NPaBa” 3 NOHATTAM
npa.a B oCHaTYypanicTMYHOMY PO3YMiHHi Ta 3 libepanbHO0 AOKTPUHO iepaBy i NpaBa, B AKIl
BEPXOBEHCTBO MPaBa € OAHIEI0 3 FOIOBHYIX MiACUCTEMY; LLIO «BEPXOBEHCTBO NpaBa AOCiAKYETbCA
BUHATKOBO B paMKax NMpeAMeTy NpaBo3HaBCTBa pOPMasibHO-NIOMNYHMMM, AOrMATUYHVMI METOAAMMU
4y METOAAMM AIHIBICTUKMY» TOLWO' >,

68. HaBefeHa BuLLie JyMKa OOHOrO 3 NPOBIAHMX BITYM3HAHMX HAYKOBL|iB MA€ CBOE NiAKPIiNiIeHHA
Y BUC/IOBJIEHII 30BCiM HELLOABHO AYML LLie OAHOro 06pe 3HaHOro YKPaiHCbKOro BYUEHOTO:

«KopiHHi 3MiHW, Wo Bifbynmca Ha NoCTpagAHCbKOMY NPOCTOPI MPOTATOM OCTaHHIX ABaALATA N'ATK
POKiB, iCTOTHO BM/IMHYIN Ha Cami ABULLL3, L0 CTAaHOBNATb 06'€KT AOCNIIKEHHA 3arafibHOTEOPETUYHOI
lopucnpyaeHuii. Lie 06ymoBiioe HeoOXifHICTb He TiNbKM GinbLL BUCOKOTO PiBHSA iX Ni3HAHHSA, BUBYEHHSA
HOBWX 3B’A3KIB Ta BNAaCTUBOCTEN LX ABULL, @ 1 Nepernagy neBHMX ycTaneHuX Nigxoais i yABneHb.

Cepen 1opYANYHNX HayK LIbOro Yv He Hanbinblue NoTpebye 3aranbHOTEOPETUYHA OPUCTIPYAEH-
uia. Ake BOHA JeCATWIITTAMI CUMbHILLE 3a rany3esi Ta MixKrany3esi Hayku Gyfia ckoBaHa OpTo-
AOKCANIbHOI0 MapKCNCTCbKO-/IEHIHCbKOIO iIe0NOori€lo, Aka 00yMOBI/IA €TaTUCTCbKE PO3YMiHHA
npaBa. He3Bakaloum Ha HaMaraHHs 3BiIbHUTMCA Bif HET, BOHa Lie 3HAYHOO Mipoto 36epirae cBoi
no3wuuii. BigMoBnsounch Bifj 6araTbox JOrM MapKc13My-NeHiHi3My, 3araJibHOTeOpeTUYHa opu-
AVIYHA HayKa ynepTo NPOAOBXKYE CTOATU Ha CTapoMy NpeAMEeTHOMY MoJli, ycnagKoBaHOMY
Bif nonepeaHboi enoxm» (M.I. Kosobpa''®).

113. Muporerko O.M. KoHncTtutyuinHnin Cyg YKpainu: icTopis i cyyacHiCTb, AOKTPpUHa i npakTuka. — K., 2011. - C. 842.

114. bopucnasceka O. BepxoBEHCTBO KOHCTUTYLiT Y/ BEPXOBEHCTBO NpaBga: AeAKi NUTaHHA BiAHOBNEHHA fii oKkpeMunx
nonoxeHb KoHctutyuii Ykpainu // BicHuk KoncmumyuitiHozo Cydy YkpaiHu. — 2015. — N2 6. — C. 48-57. (Kypcus
asmopa.-C.T).

115. Ame.: Kocmuypekuti M. B. ®inocodcbki nMTaHHA BepXOBEHCTBa NpaBa // AKaAeMiuHi UnTaHHSA. 6 yepBHA 2007 poky. —
Bun. 6. — K.: Akafiemia npaBoBux HayK YKpaiHu. KuiscbKkuid perioHanbHuii ueHtp, 2007. — C. 3. (HanisxupHuli
wpugpm mid. - C.I.).

116. 3aranbHa Teopis npaga: MigpyyHuK / 3a 3ar. pe. M.l. Kostobpu. - K.: Baite, 2016. - C. 14. (HaniexupHuti wpugpm
mid. - C.I).
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KoHctutyuinHoro Cyay Ykpainn)'"’

oo

OdiuinHa goKkTpuHa (IOpUANYHI No3uuii

69. HauioHanbHa odiLiiHa topuanyHa JOKTPUHA, Lo it GOpMy€E HaLLiOHaNbHMIN OpraH KOHCTUTYLLIHOI
IOPUCAVKLIT, He 6epeTbCa Hi3BiAKN: BOHa € BifOOPa)KeHHAM TOro CTaHy, B AKOMY nepebyBae
BITUM3HAHA HayKOBa NpaBHMYa AyMKa. ACKpaB/M NiATBEPAXKEHHAM LibOro € NPaKTKa (IopUANYHI
no3uii) BiTumsHaHoro KoHctutyuinHoro Cyay 3a yBecb nepiog MOro fisanbHOCTI, 3acBigyeHa
TaKVIMU HVXKYe HaBedeHVMU GopMynamu, Lo MiCTATLCA Y AOBFi HY3L MOro pilleHb:

«... yTBepIyKeHHs AepKaBu AK NPaBOBOI, B AKill 8U3HAEMbCA i i€ npuHYUn sepxoeeHcmea
npaea (ctatTi 1, 8 KoHcTuTyUii YKpaiHu)»''8;

«BignoBigHo oo yacTnHW nepLoi ctatTi 8 KoHcTuTyLil YKpaiHm B YKpaiHi BUSHAETbCA | i€ NpuHLUMN
BEpPXOBEHCTBa NpaBa. BepxoBeHCTBO NpaBa - Lie NaHyBaHHA NpaBa B CyCcNi/IbCTBi. BepXxoBeHCTBO
npasa suMazae 8io Oepxasu io2o0 8MinleHHA y Npagomeopyy ma npago3acmocosHy Oifi/lbHiCMb,
30Kpemay 3aKOoHU, AKi 3a C80IM 3MiCmom Marme 6ymu npoHUKHymi nepedycim idesamu coyianbHoi
cnpagednusocmi, ceo600u, pisHocmi mowjo. OfHVIM 3 NPOSABIB BEPXOBEHCTBO MpaBa € Te, Lo NpaBo
He OOMEXYETbCA NNLIE 3aKOHOAABCTBOM SIK OAHIEID 3 Moro Gopm, a BKNOYAE U iHWI coyiansHi
pe2ynamopu, 30KpemMma HopMU MopdJti, mpaduyii, 38u4ai mowjo, AKi 1e2imumMosdHi cycninbcmeom
i 3ymossnieHi icmopu4Ho 0ocazHymuUM KyJlemypHUM pigHeM cychinecmaa. Bci Ui enemeHTn npaBa
06'eqHy0TbCA AKICTIO, WO BiAnoBigae ineonorii cnpaBeAnnBoCTi, ifel npaBa, Aka 3HaYHOI Mipoio
pictana BifobpakeHHsA B KOHCTUTYLT YKpaiHu.

Take po3ymMiHHA npaBa He dae nidcmas 0714 i020 0OMOMOXXHEHHS i3 3aKOHOM, AAKUU iHOOi Moxe 6ymu
U Hecnpasednusum, y momy Hucsi obmexxysamu c8ob6o0y ma pieHicme ocobu <...>»"%;

«Buxo0a4u 3i 3micmy yacmunu nepwioi cmammi 8 KoHcmumyuii YkpaiHu, oXopoHI0BaHNI 3aKOHOM
iHTepec nepebyBac Nif 3aX1CTOM He Mi/ibku 3aKOHy, a i 06’ €KTUBHOro NpaBa y Winomy, L0 NaHye
Y CyCninbCTBi, 30Kpema CnpaBeAnnBOCTi, OCKINbKY iHTepec y By3bKOMY PO3YMiHHi 3yMOBIOETbCA
3arasibHVIM 3MiCTOM TaKoro npasa i € Moro cknagosoto. OfHVM 3 NPOABIB BEPXOBEHCTBO MPaBa, —
nigKkpecntoeTbeA B NignyHKTi 4.1. PiweHHa KoHctuTyuinHoro Cyay YKpaiHu y cnpasi npo Npr3HayeHHA
Cynom 6inblu M'AKOro NokapaHHs Bif 2 nuctonaga 2004 poky N2 15-pn/2004, - € Te, WO NpaBo
He 0OMEXYETbCA NMLIe 3aKOHOLABCTBOM K OfHI€I0 3 1oro Gdopm, a BKIOYAE U iHWI coyianbHi
pe2ysiamopu, 30Kkpema HopMu Mopani, mpaouyii, 38udai mowjo, AKi 1e2imumosaHi cycninecmeom i
3YMOB8JIeHi icMmopuYHO 00CAZHYMUM Ky/lbMypPHUM PigHEM Cycninecmed <...>».

Take po3ymiHHA nNpaBa He dde niocmas 0/14 li020 0MOMOXHEHHS i3 3AKOHOM, AKUU iHOOi MoXe
6ymu 0 Hecnpaseonusum <... >»'%;

«... PaBOBE peryoBaHHA NOAATKOBUX i GI0J>KETHMX BiAHOCUH CTOCOBHO 3arajlbHOAEPKaBHOIO
nofaTtky Ha NpubyToK, NNaTHMKaMN AKOFO € NiANPUEMCTBA KOMYHanbHOI $OPMU BAACHOCTI
(3a cmammero 103 brodxxemHozo kodekcy YkpaiHu. — C. I.), 3abe3neuye 000epxaHHA 3acad
cnpaseonusocmi, Wo € CKIa0080I0 NPUHYUNY 8epxo8eHcmada npaad (YacTuHa neplua cTaTTi 8
KoHctutyuii Ykpainn). O0HuM i3 npossie ybo2o npuHyuny 8 no0amkoeiti c¢pepi € CTBOPEHHSA
diegoi'cucmemu ono0amKy8aHHS, AKAa MAE I'PyHMy8amucs HA 36a51aHCo8aHOCMI iHmepecis depxasu,
mepumopianbHux 2pomao i naamHukie nooamkie»'?';

«B YKpaiHi BUSHA€TbCA i i€ NPUHLMN BepXoBeHCTBa NpaBa (YacTuHa nepLua ctatti 8 KoHcTuTyuii
YKpaiHn).

KoHctutyuinHum Cyg y PiwenHi Big 2 nnctonaga 2004 poky N2 15-pn/2004 akueHTyBaB: “Bep-

117. Y yutatax i3 piwerb KCY HaniBXupHWI WpndT, Kypcus Ta nigkpecneHHa moi. — C.I).

118. PiweHHa KCY Ne 22-pn/2003 Big 25 rpyaHaA 2003 p. (Cnpasa N2 1-46/2003; naparpad 7).
119. PiweHHa KCY Ne 15-pn/2004 Big 2 nuctonaga 2004 p. (Cnpasa N2 1-33/2004; naparpad 4.1).
120. PiweHHa KCY Ne 18-pn/2004 Bif 1 rpyaHa 2004 p. (Cnpasa N 1-10/2004; naparpad 3.4.).
121. PiweHHa KCY N2 5-pn/2010 Big 16 ntotoro 2010 p. (Cnpasa N2 1-15/2010; naparpad 3.5.).
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XOBEHCTBO NpaBa — Lie NaHyBaHHA NpaBa B CYCNinbCTBi. BepXxoBeHCTBO NpaBa sumadzac 6io
Oepxasu lio20 emizieHHA y Npasomeopyy ma npaso3dcmocosHy OifilbHICMb, 30KpeMa y 3aKOHU,
AKi 32 CBOIM 3MiCTOM MatoTb 6y T MPOHUKHYTI Nepeaycivm ideamu coyianbHoi cnpasednusocmi,
cBo6oaK, pPiBHOCTI TOwWO"” (@b3aL, Apyruid NignyHKTY 4.1 MyHKTY 4 MOTVBYBa/IbHOT YaCTUHN) <...>»'?%

«B YKpaiHi BU3Ha€TbcA i i€ NPUHLMIN BepXOBEeHCTBa NpaBa (YacTuHa nepLua ctaTti 8 OCHOBHOroO
3akoHy YKkpaiHu). KoHctutyuinHum Cyp YKpaidy B ab3aui gpyromy nignyHKTy 4.1 nyHKTy 4
MOTMBYBaNbHOT YacTuHK PilweHHA Big 2 nuctonaga 2004 poky N2 15-pn/2004 3a3Hauus, WO
BEPXOBEHCTBO NMpaBa 8uMdazdc 8i0 0epxasu lio2o 8MisieHHA y npasomeopyy ma npago3acmocosHy
0ifi/IbHiCMb, 30Kpemay 3aKOHU, AKi 3a c80iM 3mMicmom Marome 6ymu NpoHUKHYmi nepedycim ideamu
couyianvHoi cnpasednusocmi, cB0604M, PIBHOCTI TOWWO <...>»'3;

«Ha OCHOBI CCTEMHOrO aHani3y OCMOPIOBaHMX MNOMOXEHb KOAEKCIB (YacmuHu wocmoi cmammi
12, yacmuHu nepwoi cmammi 41 KACY, yacmuHu 0pyeoi cmammi 197 LI1K, yacmuHu 8ocbmor
cmammi 81-11[TIK. - C.I) KoHctutyuiiHuin Cya YKpaiHu 4ifoB BUCHOBKY, O BOHW I'PYHTYIOTbCA
Ha NpUHLMNi BepXOBEHCTBa NpaBa, 30Kpema Ha Takux M0oro cksadosux, AK eghekmueHicmo
Memu i 3aco6ie npasosozo pe2ysil08aHHSA, PO3yMHICMb Ma J102iYHICMb 3aKOHY»'%;

«KoHcTuTyuinHun Cya YKpaiHy BUXOAWTb i3 TOrO, WO A0AEPKaHHA KOHCTUTYLIMHNX NPUHLMNIB
couianbHOI | NpaBOBOI filep>KaBy, BEPXOBEHCTBa NpaBa (cTatTa 1, yacTvHa nepLua cTatTi 8
OcHoBHoOro 3akoHy YKpaiHu) 06yMOBIOE 3AiICHEHHS 3aKOHOAABYOrO PerysoBaHHsA CyCMiIbHNX
BIIHOCUH Ha 3acadax cnpaseds1U80CMi Ma po3mMipHoCcMi 3 ypaxyBaHHAM 0608°A3Ky Oepxasu
3a6e3neyysamu 2i0OHi yMo8U Xumms KOXXHOMY 2pOMAOAHUHY YKPAiHU <...>»'%;

«Y YacTuHi nepwin cTaTTi 8 KOHCTMTYUIT YKpaiH1 BCTaHOBMEHO, WO B YKpaiHi BUSHAETbCA i i€
NPUHLMN BepXOBEHCTBa NpaBsa.

Y PiweHHi Bia 2 nuctonapa 2004 poky N215-pn/2004 KoHctuTyuiiHun Cyn YKpaiHv 3a3HaumB, Lo
BEPXOBEHCTBO NMpaBa - Lie NaHyBaHHA NpaBa B CyCNiNbCTBi. BepxoBeHCTBO NpaBa 8uMadzde 8i0
Oepxxasu liozo 8MijieHHA y NPAsoMeopy4y ma npaso3acmoco8Hy Oif/IbHiCMb, 30KpeMa y 3aKOHU,
AKi 3a c80iM 3Micmom Marome 6ymu npoHUKHymi nepedycim ideamu couianbHoi cnpasednusocmi,
cBO6OAN, PIBHOCTI TOLO»'%5;

«[lyHKT 8 YyacTuHM TpeTboi cTaTTi 129 KoHcTuTyuii YKpaiH1 He MiCTUTb KOHKPETHUX BUMOr
LWOoA0 NifCTaB BCTAHOBJIEHHSA 3aKOHOM BUNaAKiB, Y AKNX He Nepea6ayeHo anensauiiiHe Ta
KacauillHe OCKap»KeHHA pilleHHA cyay 3araibHoi pucamkuii. KonctutyuinHnin Cya Ykpainm
BBAXAE, L0 3aKoHOOasye pe2y/ilo8aHHA MAe 8ionogidamu sumo2am OCHOB8HO20 3aKOHY YKpaiHu,
Hacamnepe[ NPUHLAINY BEPXOBEHCTBa NpaBa, 30KpemMa TakUM 0o ck/1a008UM, K cnieMipHicmb
MiXx iHmepecamu oco6u ma cycninbcmea, a TakoX cnpasedsiugicme, po3ymMHicme, 102i4Hicmb
3AaKOHy ToLlO»'?,
[CnpaBa 3a TpbOMa NOJAHHAMN HAPOAHWX AENYTaTiB NPO BU3HAHHA HEKOHCTUTYLINHUMM
nonoxeHb KACY cTocoBHO niicyaHOCTi Brlomy agmiHiCTpaTBHOMY Cy[O0Bi AK Cyfly nepLuoi
iHCTaHUji cnpaB LWoA0 OCKapKeHHS aKTiB, Al un 6e3pisnbHoCTi BepxoBHoi Pagy Ykpaitu, Buloi
panu tocTuii, Buwoi kBanidikauinHoi Komicii cyaais (6€3 MoxnmMBocTi anenAuiiiHOro ockap-
MeHHA - ctarTa 171-1 KACY). KCY Br3HaB, Wwo ocnoptoBaHi nonoxeHHA KACY He cynepeyaTtb
NpUNnCy YacTHW nepLuoi cTarTi 8 KoHctuTywii (cy0os-0onogioay — Kamno B.M.)]1.

122. PiweHHs KCY N2 8-pn/2010 Big 11 6epe3Ha 2010 p. (Cnpasa N2 1-1/2010; naparpad 3.2.).
123. PiwenHsa KCY N2 17-pn/2010 Big 29 uepsHa 2010 p. (Cnpasa N 1-25/2010; naparpa¢ 3.1.).
124. PiweHHa KCY Ne 16-pn/2011 Bif 8 rpyaHa 2011 p. (Cnpasa N2 1-19/2011; naparpad 5).
125. PiweHHs KCY N2 20-pn/2011 Big 26 rpyaHa 2011 p. (Cnpasa N2 1-42/2011; naparpad 2.1).
126. PiweHHa KCY N2 3-pn/2012 Big 25 ciuHa 2012 p. (Cnpasa Ne 1-11/2012; naparpad 2.2).
127. PiweHHa KCY Ne 16-pn/2012 Bia 29 cepnHaA 2012 p. (Cnpasa N2 1-1/2012; naparpad 5.2).
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70. HaBepeHi BMLLe NprKnagn HeogHopa3oBux cnpob KoHctutyuiiHoro Cygy TiyMaunTyi MOHATTA
«BEPXOBEHCTBO NPaBa» AK OfMWH i3 enemeHTiB GOpMyv YaCTUHM NepLUoi cTaTTi 8 KOHCTUTYLT €
NPOMOBWCTOHO INIOCTPALIEI0 TOTO, AK BITYN3HAHWI OpraH KOHCTUTYLIHOT IPUCAMKLUIT LWopasy
(B pecatn Bunagkax!) gonyckaBca iHCTPYMEHTANIbHUX MOMUIIOK, CMPUYMHAIOYM CUCTEMATAYHE
3HeLiHEHHA NOCYTHbOrO 3HAYEHHS LibOro MOHATTA. Taki iIHCTPYMeHTanbHi NOMUIIKH, WO iX PUNyCKaBCA
KoHcTutyuinHnia Cya, 06ymoBeHi T!M, WO KOXKHOTO pasy Cyf 3aCTOCOBYBaB HEMPUNHATHWN AN
TNYMaYeHHA NOHATTA «BEPXOBEHCTBO MpaBa» peanbHUN iIHCTPYMEHT — MeTOAONOrYHUIA Niaxig,
3aCHOBaHMIN Ha yCMaAKoBaHiIl Bif pagAHCbKINX YaciB JOKTPUHI IOPUANYHOTO NO3UTMBI3MY.

71. [InA ui€i cnpasm HemmHyYe BiAMiIHHVM Bif TOro peanbHOro iIHCTPYMEHTY, AKUM NOC/yroByBaBCA
BITUM3HAHUN KoHCTUTYLUinHWI Cyf, € IHCTPYMEHT «ifeanbHOro» — HanpalboBaHe Ta yXxBaneHe
BeHeuincbkoto Komicieto Mipusio npasonados, iHCTpymeHTaniam AKOro nonArae B Tomy, Lo came
Liel JOKYMEeHT 1a€ MOXIMBICTb 3a6e3neunTi yCnixX NpakTUYHOro 3aCTOCyBaHHA KOHUenLii npa-
808/1a004, AXKEPENOM MOXOLKEHHA AKOI € AOKTPMHA NPVPOLHLOrO, @ He NMO3UTUBHOIO Npasa.
BignosigHO — €ANMHO NPaBUNbHOIO METOAOMONIYHOK OCHOBOIO TAYMAaYeHHA NMOHATTA «BEPXO-
BEHCTBO NpaBa», AK eflieMeHTa GopMynn YaCTUHM NepLUoi CTaTTi 8 KOHCTUTYLT, MOXe By Ty e
OOKTPUHa NPUPOAHbOro Npasa.

72. Came 3a Takoro nigxogy Mipuso npasosniados sik iHCTPYMEHT «ifeanibHOro» cifl cnpuimaTy,
AK 3HapAAAA B UNCTO GYHKLIOHANbHOMY NiaHi — AK <KoY A0 CUTYaLii» B MATaHHI JOCATHEHHSA
NPaKTUYHKX Pe3ynbTaTiB Ha OCHOBI TEOPETMYHOTO ileany npasosnaos, Lo NOXoAMTb Bif inen,
MOHATb, HAYKOBYIX 3HaHb i TeOpili NibepanbHOro CrpAMyBaHHA MPaBHUYOT LYMKM (MPO L0 NTUMETbCA
HuKue; aue. po3ain lILT. uboro KomeHTaps).

r. Mo3unuia BepxosHoro Cyay YkpaiHmn

73.Y BITYN3HAHOMY NMpPaBHUYOMY CEpPefoBULL MalXe yCTanmnacb AyMKa, WO «y HOBITHIN
icTopii YKpaiHu nepLue nocunaHHA Ha NPUHLMN BepXOBEHCTBa NpaBa 15 00IpyHTYBaHHA
NPaBOMIPHOCTI 1 NiACTaBHOCTI aKTiB HANBULLOI CyAOBOI iHCTaHLii noB'A3aHe 3 PiweHHsa BCY 6id 3
2pyoHs 2004 p., askumM Byno BU3HaHO HenpaBoMipHUMU fii LieHTpanbHoi BU6opyoi Komicii (mani —
LIBK) wozio BCTaHOBNEHHS pe3ysbTaTiB MOBTOPHOTO rofIoCyBaHHs Mo Bubopax MNpesnaeHTa YkpaiHu
i 3060B'A3aH0 L|BK npr3HaunTii NOBTOPHE rofiocyBaHHA Mo BMbopax MNpe3naeHTa YKpaiHu»'%,

74. KomeHTyrouu BULLe 3a3HaveHe pileHHs BCY (wo 6yno nouiHoBaHe K «Cy[OBUIA aKTUBI3M» %),
cynaa OepnepanbHoro Bumorosoro cygy CLUA borgaH OyTeit CnpUnHAB NOro AK Take, B AKOMY
«CypAi BUKOHanM CBOE KOHCTUTYLIiIHE MOKJ/IMKaHHA, BU3HaBLUM BEPXOBEHCTBO MpaBa <...>,
Ta JOAaB, WO «<...> 3 rpyaHA 2004 poKy yBinge B iCTOPIlo AK AeHb, KON BEPXOBEHCTBO NpaBa
i AemoKparTia B YKpaiHi 3po6unu “ctpnbok Bnepeg”’»'°.

75. Take cnpunHaTtTA PiweHHA BCY Big 3 rpyaHA 2004 p. € AOCUTb NOLUMPEHUM 418 BITYN3HAHOTO

3arany HaykoBLUiB''!, nonpu Te, WO Yy CaMOMy NOro TEKCTi MOHATTA «BEPXOBEHCTBO NpaBay reTb
He 3raflyeTbcs (HaTOMICTb TaM € NivLle popMasibHe NOCUNIAHHA Ha CTaTTio 8 KOHCTUTYLT YKpaiHy,

128. PabiHosuy C. leski npobaemu NocuaHHA Ha BEPXOBEHCTBO MpaBa Y KOHCTUTYLiHO-NPaBOBIl aprymeHTaLii /
lpaso YkpaiHu. — 2016. — N2 3. — C. 150-151.

129. Tam camo. - C. 151.

130. @ymeli b.A. PilueHHA BepxoBHoro Cyay YkpaiHu: «cTpr6oK Bnepen» // CraHOBIEHHA NPaBOBOI AiepKaBu B YKpaiHi,
1991 - 205 pp.: 36. - 2-e BMA., LONOB. i nepepob. — K., 2005. - C. 254-255. (HanigxupHuli wpugm mid. - C.T).

131. Mpodecop 3. PomoBscbka: «<Came npuHUUN eepxoeeHcmea npasa 0ae moxiusicme BepxoeHomy Cydy 3Halimu
8uxid i3 cTyaLji, Lo cknanacs <...>» npodecop H. Ky3HewLoBa: «Y Takill cuTyaLlii npaBoBoOi HEBU3HAUEHOCTi BepXoBHWiA

Cyn YKpaiHu NPUIAHAB pilLeHHs , AKE FPYHTYBaNOCA Ha 2Iu6oKoMy po3ymMiHHIi npUHUUNY 8epxoeeHcMea npasa. —
[ue. npauyo PabiHosuya C. (BUHOCKaA 56). — C. 151. (KupHuli wpugm i niokpecneHHs 8 HagedeHux yumamax moi. — C. I).
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[le BOHa NOCTa€E AK OfHa 3-MOMiX iHWWX y HM3Ui cTaTenn KoHcTuTyuii). PilweHHo 6pakye 6yab-
AKOro NOCYTHbOTO OBI'PYHTYBaHHS, L0 CNYryBasno 6 NOACHEHHAM 3aCTOCYBaHHA YaCTVHU NepLLOT
CTaTTi 8 AK NigCTaBM ANA BUHECEHHA CYAOM pilleHHA. HayKoBLi Ha KOPUCTb TaKOro CNPUNHATTA
HaBOAATb TaKi aprymeHTu:

«  «BIACTYNy Bif 3acaf 3aKOHHOCTI NpW 34iiCHEHHI NpaBocyaas He 6yae, AKWO cya “nianpaBuTb”
3aKOH LLOJ0 KOHKPETHOI cTyallii, TO6To ad hoc BiinoBigHO [0 3aKOHIB NpaBa: cnpasedsiusocmi,
dobpocosicHocmi Ta posymHocmi» (npo¢. 3. PomoscbKa)™?

+  «BepxosHui Cyp YKpaiHu 4ifB y BiANOBiIAHOCTI i3 KOHLENTyanbHUMY NPUHLIMNAMU EBPONENCbKOro
npasa — nponopyitiHocmi Ta nomipHocmi» (npod. H. Ky3HewLoBa)'*.

I'.  Mipuno npaeoenadds Sk iHCTPYMEHT «igeanbHOro»

76. AAKIWLO NOrNAHYTM Ha yxBaneHe BeHeuilicbkoto Komicieto Mipusio npasosnados Kpisb npusmy
KoHUenuii iHcmpymeHmaniamy', To el [OKYMEHT HanpaBay € TakuM, Lo MaE BiANOBiAHWNA
AKICHWIN Habip 3HapAAb (IHCTPYMeHTapil) 4nA iX 3aCTOCYBaHHA B MPAKTUYHOMY 1 TEOPETUYHOMY
BVAAX NIOACHKOI AifANbHOCTI. 3aBAAKM LibOMY PiBEHb BONIOZIHHA HUMM (AK «MOHATTAMY, ifeamMm»,
«3aKOHaMU 11 TeopiAMIK») Ta CXeMM X BUKOPUCTAHHA (AK «IHCTPYMEHTU-3HapAAAA», KIIo4i 10
CUTYaL|ili») CTBOPIOIOTb YMOBM, 32 AKX MOXHa 3400y TI BMIMB Ha MPOLIEC | OTPUMATU 0T AKICHUI
pe3ynbTaT (Ha OCHOBI «MAHIB Ail1»), HABNVKAUNCD O «ifleanbHOro.

77.Y cBiTRi BULLECKa3aHOro 3 JOKYMEHTa BUMNJIMBAE TaKe: BUKOPUCTOBYIOUN NOT0 AK iHCMpyMeHm,
Lo foMoMarae BUMipoBaTh AIKICHI MOKa3HMKN npasosiados Ha OCHOBI HaBELEHUX Y HbOMY
napameTpiB, MOXHa OTPUMATV KOHKPETHUIA pe3ynbTaT WOAO PiBHA NpaBoBnaanA B Oyab-Akiln
KpaiHi; B HbOMY 3a3HaueHO: «NpaBoBaaaa € 34iiCHEHHUM Y Crocib NOCTyNanbHOIro AOCATHEHHS
NocNiOBHUX PIBHIB: LLO HUXKYMIA piBeHb NpaBoBnaaAsA — To binblua noTpeba B HbOMY», a <NOBHE
JOCATHEHHA NpaBoBnaaAA BCe Lie 3a/ULLAETbCA MOTOYHUM 3aBAAHHAM HaBIiTb Y KpaiHax TBepao
BKOPiHEHOI AeMoKpaTii»'**,

78.Y TOM Yac AK ifean NpaBoBnagaa — Lie <NoTOYHe 3aBAAHHA HaBIiTb y KpaiHaxX TBepAo BKOPIHEHOT
AeMoKparTii», € iCTOTHa BiAMIHHICTb MiX TakuMK KpaiHamu (a ue nepenoBCim KpaiHu 3axigHol
€Bponu) Ta TMK, B AKNX NPaBAVIBa AEMOKPATIA He Te, WO He € LLie TBePAO BKOPIHEHOIO, a BCE Lie
€ KPUXKOLIO | BPa3NMBOLO (0O AKX HANEXNTb | CydacHa YKpaiHa). [0noBHI0 prcoto, WO BifpisHAE
Ui KpaiHW, € TeOpeTUYHe CNPUNHATTA KOHLeNUii npaBoBnaaas (B yKpaiHCbKOMY KOHTEKCTi —
«BEPXOBEHCTBA NpaBay).

79. ina KpaiH 3axigHoi NpaBHMYOI TPaauLii YOAHOCTaNHEHNM € T TeOpeTUYHE PO3YMiHHS, Ha Lo
BeHeuincbka Komicia Bkasana y cBoix gokymeHTax (2011, 2016 pp.), roBopAYM NpO HaABHICTb
KOHCeHCycy LWOAO0 CTPUXKHEBUX | 0O0B'A3KOBIX eIEMEHTIB, AiKi € CNiNbHUMM A1 CyYaCHKX KOHLenLii
The Rule of Law, Etat de droit, Rechtsstaat y ixHbomy MaTepianbHoMy 3HaueHHi (materieller Rechtsstaat-

132. Pomoscbka 3.B. PilwenHsa Cyposoi nanatv BepxosHoro Cyay YKpaiHu: nornag HaykoBLA i rpoMagaHuHa [EnekTpoHHMi
pecypcl. - Pexxum goctyny : http://www.scourt.gov.ua/clients/vs.nsf/0/CE36B022F060AFFAC2256F89003B363B?
OpenDocument. (HaniBxupHuin wpnéT, Kypcms Ta nigkpecneHHs moi. — C.ID).

133. Ky3Heyosa H. BepxoBeHCTBO npaBa i NpaBo3akoHHICTb [ENeKTpoHHWI pecypcl. — Pexkinm goctyny : http:/www.
justinian.com.ua/article.php?id=2106. (HanisXnpHuii wpndT, Kypcus Ta nigkpecneHHa moi. — C.IL).

134. BignosigHo fo cdopmynboaHoi [. [ibtoi (John Dewey) KoHUenLii iHCTpymeHTaniamy B pamkax ¢inocodpcbkoro
3HaHHA NOETbCA NPO «MOHATTA, ifel <...>», «3aKOHW 1 Teopii <...>» AK «IHCTPYMEHTU-3HapAAAAY, <KNOYi A0
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135. CDL-AD(2011)003rev, § 29.
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begriff)'*°, Taka 0AHOCTAIHICTb OO0 TEOPETUYHOIO PO3YMiHHSA CTBOPIOE ICTOTHO CNIPUATIIVIBI yMOBY
[NA JOCATHEHHA NO3UTVBHUX Pe3yNbTaTiB y NPakTUYHOMY 3acTocyBaHHi Mipusia npasognados.

80. IHaKWw1M y LbOMyY acreKTi MOCTa€ CTaH CNpaB Yy KpaiHax HEPO3BMHEHOI Ta LWe HecTanol
OemoKparTii, nepefoBCiM Yy He3aneXXHUX KpaiHax NoCcTpagAHCbKOro npoctopy. B YkpaiHi, ge
[OKTPUHaNbHe TnymauyeHHA NoHATTA the rule of law (Lo NPaBHUYOID HayKOIO, LLO OPraHoOM
KOHCTUTYLIHOT IOPUCAMKLIT) JOCi € TONOBHOIO NEePELLKOAO0 AJ1A MPAKTUYHOIO BNPOBaKEeHHA
i fieBOrO yTBEpOKEHHA NpaBoBiagas, 60 NobynoBaHe He Ha 3axiAHiN JOKTPYHI NpaBa, a Ha
yCraAKoBaHil Bifi pagAHCbKOI TpaauLii JOKTPUHI PUANYHOIO No3nTMBI3MY ¥, 3a TaKOro CTaHy
peuei WiHHICTb i NpaKTUYHa 3HauywWwicTb Mipuna npasosiadds NonAarae B TOMY, WO AOKYMEHT
BeHeuincbkoi Komicii NOKNMKaHWiA He nuwue cTaTth iHCmpyMeHmom AnA 3aCTOCYBaHHA NOro B
NPaKTUYHIN AiANbHOCTI 3aKOHOAABYOI, BUKOHABYOI Ta CyOBOI T/IOK AepaBHOI Bfaan 1a TUMn
rpaBLAMY, WO 34iNCHIOBATMYTb OLiHIOBaHHA CTaHy (piBHA) NpaBoBnagaA B YKpaiHi, a i — wo
Ha Liell Yac HaBiTb HabaraTo Baromille — BUKOHYBATV POJib aBTOPUTETHOTO OdiLliIHOIO AKepera
METOA0IONYHOI NPUPOAN, 3AaTHOMO CIPUATA NPUCKOPEHHIO 3MiHV HaLiOHaNbHOI KPUANYHOT
napagurmu 3agnda npuBefeHHs i y BiANOBIAHICTb i3 Ti€l, HAa OCHOBI AKOI B KpaiHax 3axigHoi
NpaBHNYOI TPaAWLT JINLLNN KOHCEHCYCY WOLO CTPUMKHEBUX | 0O0B'A3KOBYIX €N1EMEHTIB Npasos/1ados.

81. Hagani nTmeTbCA Npo Te, B YOMY MOMIArAE NPaKT1YHa 3HAYYLLiCTb JOKYMEHTa A JOKOPIHHOIO
nepernAagy BiTYN3HAHOI HAYKOBOI AYMKW Ha KOPUCTb BiAMOBY Bifj TOTO, LLIO € AOBOJIi MOLUNPEHUM
[oci. Yary 6yfe 30cepeeHo Ha TUX KIoUoBMX MOMeHTax, ie Mipusio npagosniados 3a cBoim
3MICTOM i CTPYKTYPOI BUCTYMAE AXKEPEIOM CNPOCTYBaHHA abo 3anepeyeHHA OKpemMux Tes
BIiTYM3HAHOI JOKTPVHU LWOAO KOHLENLi «<BEPXOBEHCTBO MpaBay.

82. WoHarnepLue, noKymeHT BeHeLilicbKoi KOMICiT Linkom CnpoCToBYE Te3y Npo Te, WO «<npUHYyUN
8epxoeeHcMea npaada e 6inbw abcmpaKkmHuM, HiXx NnpUHYUN 8epxo8eHCMea 3aKoHy>», 60, MOBNAB,
«y cmpyKkmypi npaea Hemae iepapxiyHo20 nionopA0KY8aHHA HOPM»'*, a TakoX i Tesy npo Te,
LLIO NPUHYUN 8epX08eHCM8d Npasd € «po3nusyacmumy i iomy, 6yuimmo, /1acmused «popmanbHa
HesU3HA4YeHicmMb KOHKpemHux eumoa»'*. Hacnpaspai Bxe cama cTpyKTypa Mipusia npasoenados,
3a AAKOI €TasIOHHI TeCTU MOAINEHO Ha WiCTb KOHKPETHUX NPeaAMETHUX MOKaxKuuMKiB (po3ginu A, B,
C, D, E, F), uiTko BKasye Ha Te, L0 Npasossiados He € abCTPAKTHVIM Ui PO3MIMBYACTMM MOHATTAM.
A 3 ypaxyBaHHAM TOTO, L0 KOXHY 3 LIECTV TEM 33 NPeAMETHVIM MOKAXKUYMKOM, CBOEIO Yeproto,
po3rany»KeHo Ha OKpeMi NiienemMeHT 3arajibHUM YMCIIOM Malike B YOTMPU AECATKN, B paMKaX Yoro
MOCTaB/IEHO KOHKPETHI 3aMmUTaHHs, Ha AKi Tpeba AaBaTyi (MO3UTUBHO UM HEFATMBHO) YiTKi BigMOBIAj,
BUCTYMatOTb AK KOHKPETHI BUMOTY, — Lie HECMPOCTOBHUIA iOKa3 XMOHOCTI TBEPIPKEHHS, LLO <MPUHLMMY
BEPXOBEHCTBa NpaBa» bpakye GopmanbHOI BU3HAUEHOCTi B NTAHHI M1Or0 KOHKPETHUX BUMOT.

83. Mosa Mipuna npasosnadds [oBOANTS, Lo KoHLenuii“the Rule of Law’, Etat de droit Ta cyyacHa
KoHLUenuia Rechtsstaat sk cybctaHTBHa (materieller Rechtsstaatsbegriff) — Le BigMiHHI ogHa Big
OfHOI KOHLeNUii (caMOCTilHi), ane im BNacTUBI CRiNbHI CTPVXKHEBI e/leMeHTH, BM3HaueHi 3a
LicTbMa NPeAMETHVIMM MOKaX)uMKamu. 3 LibOro BUMJIMBAE, LLO L{INIKOBUTO XMOHUM € HAyKOBUIA Miaxig
BITYUM3HAHNX BUEHMX Ta BITYN3HAHOIO OpraHy KOHCTUTYLINHOT IOPUCAMKLT, 33 AKOrO TNyMayeHHA
MOHATTA <BEPXOBEHCTBO MpaBa» 34iNCHIOETLCA: 1) a0 XK LUNAXOM CXpeLLyBaHHA ABOX KOHLEMNLN —
«npaBoOBa iepKaBay | «<BEPXOBEHCTBO NpaBay («<Npasosa depxkasax — Lie Ta, B AKill <naHye npuHyun

136. [ine.: CDL-AD(2011)003 rev, § 41; CDL-AD(2016)007, § 18.

137. AnB. nyHKTKN 67, 68 Liboro KomeHTaps BuLLe.

138. MpuHLMN BepxoBeHCTBa NpaBsa: pobnemu Teopii Ta NpaKkTUKN: MOHOTP.: y 2 KH. / 3a 3ar. pea. 0.C. LemwyyeHka
[pen. kon.:[0.C. LUemwwyyeHKo (ronosa) Ta iH.] / Bign. pea. H.M. OHiweHko. - K., 2008. - KH. 1. BepxoBeHCcTBO npasa
AIK MPUHLMN NPaBOBOI crcTemu: npobnemu Teopii. — C. 8.

139. Tam camo. - C. 9.
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sepxoseHcmeaa npasax'’), 2) abo > y Toi Cnocio, 3a AKOro «BEPXOBEHCTBO NpaBa» CNPUINMAETbCA
nne AK «eneMeHT» («03HaKa», «<4aCTUHA XapaKTePUCTUKNY», KIHCTUTYT», KOAUH i3 MPUHLMUNIBY)
iHLLOro MOHATTS — «MPaBOBA eP>KaBa»), KON <BEPXOBEHCTBO MpaBa» 3BOAUTHCA BCbOrO-Ha-BCbOro
[0 «Manoro» («4acTKn») CTOCOBHO TOrO, LLO, Ha MO aBTOPIB, € «BEIMKM» («LinMy»), TO6TO
06'EMHILLVM, Yy BUTTIAZI MOHATTS «MPaBOBA AeprKaBa»''.

84. Mipuno npasosnados — Lie [oKas TOro, Lo METOLOJIONYHO XMOHMMY € TPONO3WLT TIyMaunTm
MOHATTA «BEPXOBEHCTBO MpPaBay: 1) LUISAXOM «MOENIEMEHTHOMO» aHasi3y ABOCJIIBHOIO BMpasy'*% 2) y
CMoci6 NOro eTMMOJOTIYHOTO TyMadeHHs'#; 3) uepes CMiBBiGHOLLEHHS MOHATD <MPABO» | <3aKOH»
4) 33 OTOTOMHEHHA TPbOX MOHATH — KMPUHLIMIM BEPXOBEHCTBA 3aKOHY», <MPUHLIMM BEPXOBEHCTBA
npaBa» i «<NPUHLMN BEpXOBEHCTBA KOHCTUTYLii»'*; 5) Hafjalouy MepeBary <BepPXOBEHCTBY 3aKOHY».'*

85. Mipusio npagoenados Ak odiLifiHe AXXepeno npaBa MiXKHapPOLHOIO PiBHSA | AK EBPOMNENCbKII
CTaHZapT retb BUOMBAE 3-Mif Hir Te NiarpyHTA, AKe, Maloun 3a CBOE [PKepero BITYM3HAHY HayKOBY
LOKTPUHY', CTaHOBWTb CTany lopuanyHy nosuito KonctutyuinHoro Cyay YkpaiHu, BignosigHo
[0 AIKOI «8epX08eHCmMa8o npaea — ye NAHy8AHHA NpaAsd 8 cycninbcmaix»'*®. Ak BUNNNBaE 3
LoKyMeHTa BeHeuiicbkoi Komicii, po3ymiHHA NOHATTA (igel, KoHuenuii, JOKTPUHU, NPUHLMNY)
npagoesiaoods, a 3a Tekctom KoHcTuTyuii YKpaiHm — «BepXOBEHCTBO MpaBay, XOAHVIM YMHOM He
noTpebye AKOroCb OKPEMOTo, a TUM biflblue — NePLIOYEProBOro 3'ACyBaHHA 3MiCTy MOHATTA
«Npaso» K OQHOrO 3 efleMeHTIB YKPaiHCbKOI ABOCIBHOI KOHCTPYKLi. Y KOHTEKCTI NpakTUYHOro
3aCTOCYBaHHA eTaNIoHHVX TecTiB Mipusia B LiboMy HeMae )ofgHoi notpebu. MNoHag Te, HeMae i
npo6eMu WOAO HE3PO3YMINIOCTi Y HEOAHO3HAYHOCTI: MOHATTA “law” (YKp. — Npdso ) «OXOMoE
He e KOHCTUTYLI, MiXXHapoAHe NpaBo, CTaTyTHe NPaBO Ta NiA3aKOHHI akTW, a 1 TakKoX — de
[OPEeYHO — CyAA€ETBOPEeHe NpaBo (judge-made law), AK-TO HOPMK 3arajibHOroO NpPaBa, BCi 3 AKUX
€ 3060B’s3yBasIbHOI NPUPOAW»; OKPIM TOro, «0yAb-AKMIA NPUMIC NPaBa Ma€e 6yTV NPUCTYMHUM i
nepepbauHm»'*. MpakTnyHa LinecnpaMoBaHicTb Mipusaa Ak iHCTpyMeHTa oLiHioBaHHA NoTpebye
3'ACYBaHHA He MOCYTHbOMO 3HAYEHHSA C/TI0Ba NPAso, @ JOBIOI HN3KM 30BCIM IHLLOIO — He TEOPETUYHIX
yABJEHD, @ CyTO GaKTONOrYHMX 0OCTAaBVH ab0 AKICHUX XapPaKTEPUCTUK IOPUANYHUX IHCTUTYTIB,
MeXaHi3MiB abo npoLieayp ToLo. HainokasoBsiwmmm NpuKnagamy Takoro BUCTYNatoTb 3annTaHHs,
3a fONOMOTOI0 AKMX Yy JOKYMEHTI PO3rOPHYTO 3MICT €TalIOHHMX TeCTiB, 30KpeMa:

+ 4K B3arasi € HaABHOI NMMCaHa KOHCTUTYLA?

+ UM rapaHTOBAHO Y3ro[XeHiCTb 3aKOHOAABCTBa 3 KOHCTUTYLi€0?

+ 4K JitoTb opraHy Ny6niyHol BNagmn Ha NifcTasi NpyMnucis Npasa Ta 3rigHo 3 HUMK?

* UM € YiITKMM PO3MOZLin MOBHOBAXXEHb MiXK Pi3HMMN OpraHamu Brnagm?

¢ 4Y¥ BU3HAYEHO Npunucamm npasa nNpoueaypu, 3a AKUMN opraHn BNagn MatoTb AiaTn?
+  AKNMU € OPUANYHI 3aC06M 3aX1CTY Bif 3N10BXIMBaHb Bnagot?

+ u; 3abe3neyeHoO BePXOBEHCTBO MapiaMeHTy B CUCTEMi OpraHiB Bnagm?

+ uyum 6epe NapraMeHT yyacTb Y NiAroToBLi YKNagaHHA MiXXHapoAHMX JOroBopiB?

« UM € ANA CyCninbCTBa MOXIUBMM 6paTh y4acTb Y NMiAroToBLi NPOEKTIB 3aKOHIB?

140. InB. NyHKT 54 uboro KomeHTapsa suLLe.

141. Ane. nyHKTN 54, 55 Liboro KomeHTaps BuLLe.
142. ne. nyHKT 58 Lboro KomeHTaps BuLle.

143. ns. NnyHKT 59 Lboro KomeHTapsa BuLLe.

144. InB. NyHKT 62 Lboro KomeHTaps BuLle.

145. inB. nyHKT 63 Lboro KomeHTaps BuLLe.

146. ns. NnyHKT 61 Lboro KomeHTaps sue.

147. One. nyHKT 60 uboro KomeHTapsa BuLue.
148. nB. nyHKT 69 Lboro KomeHTaps BuLLe.

149. [ine.: CDL-AD(2016)007, § 46.
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yn nNpouec yxBaneHHA NPUNUCiB Npaea i Nnpoueaypa HabpaHHA HUMUN YMHHOCTI €
AeMOKpaTUYHUMU, NPO30PUMMN, MiIA3BITHAMU TOLLO?

U € HAABHUMM IOPUANYHI 3aCO6U NPOTUAIT HEBMKOHAHHIO 3aKOHOaBCTBa?

yn € NPUNUCKU NPaBa NPUCTYMHUMW ANA Nioaen?

Uu € 3aKOHM CTaNVMMU, NOCNIZOBHUMM Ta nepenbayHumm?

Yyl € HasIBHO 3a60POHa 3BOPOTHOI [1ii 3aKOHOAABCTBA 3arajioM i KpMMiHaNbHOro 30Kpema?
4y 3aCTOCOBYIOTbCA NpUHLMNK nullum crimen Ta sine lege nullum poena sine lege?

4n € NPUCTYNHUMIW ANA Nofeln CyAoBi pilleHHA?

UM BUKOHYIOTb OpraHu BflaZivi CBOI NMO3UTVBHI OO0B'A3KM LUIAXOM 3abe3rneueHHs TI0ACbKIX
npas i ix 4i€eBoro 3axucry?

UM 3anpoBaKeHO AiEBUI CYAOBU KOHTPOb 3a AifANbHICTIO BUKOHABYOI BNagun Ta 1
HaBiTb Cy6'€eKTIB MPMBATHOrO CEKTOPY, AKIi BUKOHYIOTb CYCNiflbHi 3aBAaHHA?

UM € HAABHMMU MEXaHi3MM nonepeKeHHA 3N10BXKNBaHb ANCKPELIHUMIN MOBHOBAaXKEHHAMM
Ta NOKapaHHA 3a ue?

um 3abe3neuye AepxaBa BUKOHaHHA PilleHb MiXXHaPOAHUX CyAiB Y AinAHL NoACbKKX NpaB?
UM € HAABHOK KOHCTUTYLiHA BUMOTa LWOAO PiBHOCTI 3a npunucamm npasa?

un nepepbavae HauioHaNbHU NPaBONOPAAOK 3a60POHY ANCKPUMIHALLT Ta PiBHICTb
nepep 3akoHom?

UM € JOCTATHIMMN KOHCTUTYLIMHI Ta B3aKOHEHi rapaHTii WoAo CyA0BOI He3aneXHOoCTi
3arasiom, TaK i CTOCOBHO OKPeMOoro cyafi 30Kpema, a TakoX LoAo 6e3CTOPOHHOCTI
CyAiBHMLUTBA Ta OKpPemMoro cyaai?

Ha AKOMY PiBHi — KOHCTUTYLINHOMY Y1 3BUYANHOIO 3aKOHO4ABCTBA — BTiSIEHO 3aCagHNYi
NPVHLMNN WOJO CY[0BOI HE3aNneXXHOCTi?

Yy rapaHToBaHO KOHCTUTYL €0 NpaBo (0co6M) Ha KOMMETEHTHOrO Cyaato?

UM CNPUNMAETbCA CYCMiIbCTBOM CYAiBHULTBO AK He3anexHe?

UM 3aNpPoBaLKEHO B HaLliOHAJbHIN CUCTeMi IHCTUTYT He3aneXxHoi paau npaBocynaa?
Yy CXUNbHI Cyadi CMCTEMaTUYHO AOTPYMYBATUCA «3BMHYBaYyBanbHOMO yXuiy» (Lo A0ro
LEMOHCTPYE NpoKypaTypa)?

UM € He3aNeXKHMM OpraH, yNoBHOBaXKEHUI Ha 3aCTOCYBaHHA ANCLMMNAIHAPHMX NOKapaHb
Ao cyani?

AKMMU € YMOBM NepeBefeHHA CYAi 3 04HOro cyay Ao iHworo?

AKMMU € YyMOBM A5 MPU3HAYeHHA Cyadi Ha nocagy Ta NigCTaBu 3BiflbHEHHA 3 Hei?

yn 3abe3neyeHo OTPUMAHHA JOKTPUHW res judicata?

Uy PO3B'A3aHO 3aKOHOM MPO6EMY KOHPNIKTY OPUCANKLIN?

Yy rapaHToBaHO GiHAHCOBY He3aneXHiCTb CyAiBHMLTBA?

UM € PO3MIp CYyAAIBCbKOI BUHAropoau cnpaBefinBmum i BOCTaTHIM?

UM € CyARiBCbKMI KOPMNYC KOPYMMOBaHUM?

Yy 3aNpPoBafXKeHO 0COONNMBI 3aX0A4M Ha NOAONAHHA KOPYMLUii B CYAiBHULTBI Ta AKUM €
CNPUNHATTA LbOro CyCnifibCTBOM?

uu 3Be€HO 3aBAaHHA CY>KOM NyORiYHOro 3BUHYBaUYeHHA nuLLe 10 chepu KpUMiHaIbHOrO
npasocynaa?

um € cnyxb6a ny6nivYHOro 3BMHYBaYE€HHA [OCTaTHbO CaMOCTIIHOK CTOCOBHO iHLLMX
opraHiB Aep»kaBHOT Bnagn?

4y Moxe NyOniYHUI 3BUHYBAY BULLOTO PiBHA JaBaTy Haka3u 3BUHYBaueBi HMXKUYOTO
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PiBHA Y KOHKPETHIN crpasi?
« 4K € Al cny>k6m Ny6niyHOro 3BMHYBaY€HHSA NPeAMETOM CY0OBOr0 KOHTPOS0?
+ U/ rapaHTOBAHO HE3aMNEXHICTb | 6E3CTOPOHHICTb aiBOKATYPU K CAMOBPAAHOI MPaBHUYOI
npodoecii?
«  AKMM € CNPUNHATTA CYCNiNIbCTBOM HE3aNeXHOCTi aABoKaTypu?
+  4u mMa€e ocoba aieBuin JOCTYN [0 NpaBocyana?
+ UM rapaHTOBaAHO Npe3ymnuito 6e3BNHHOCTI?
* UM € HAABHNMM rapaHTil, IO YHEMOXNBIOIOTb HAAMIPHO TpUBane JOoCyL0Be TPUMAHHA
ocobu nig BapToto?
* UM € HAAABHVIMU NPUMNNCK, O BUKIIOYAOTb HENPaBOMipHO 3400YyTi AoKa3n?
« UM rapaHTOBaHO 0COO6i NPaBO BMKIACTU CBOI MO3ULi0?
+ UM € HAABHUMMW 3aXOAMN Ha NOJOJSAHHA YTPMBaNeHoro npasocyaan?
* UM € CyOBI pPillEHHA AOCTaTHbO OBI'PYHTOBAHNMM?
* UM € MOXNUBMM anenAauiniHe OCKapXXeHHA CyJOBUX PilleHb, 30KpeMa B KPMMiHaIbHNX
cnpasax?
* UM € CyOoBi pileHHA gieBumn?
+ Y/ € YacTUMKM 3BEPHEHHA A0 €Bponelicbkoro Cyay 3 NOACbKUX NpaB i3 NpuBoay
HEBMKOHaHHA CYy[OBUX pilleHb HauiOHanbHWX Cygis?
* Yy 3aMpOBaAKEHO IHCTUTYT KOHCTUTYLINHOMO HarnAagy?
+ Yy Ma€ ocoba fiEBUN [OCTYN A0 KOHCTUTYLLIMHOIO CYJOUMHCTBA LO/10 3arajibHMX akTiB?
+ 4y Mae ocoba fieBuUin JOCTYN 1O KOHCTUTYLIIMHOIO CyAOUMHCTBA WO iHAMBIAYaNbHMX
akTis?
+ UM € HasIBHO BMMOTra Woo KeanidbikoBaHOT 6inblIOCTi B pasi, AKWO Cyaalo opraHy
KOHCTUTYLIHOT toprcanKUiT o6upace (Mpr3Havae) napnameHT?
¢ 4y 3aMNpOBafKEHO KOHTPOJIb ex ante WoAo KOHCTUTYLIMHOCTI, WO MOro 34iNCHIOTb
BMKOHaBYa Ta/abo 3aKoHoAaBYa rinku snagu?
+  AKMMU € 3aX0AM Ha 3anobiraHHA Kopynuii B cuctemMi Bnagm 3aranom?
+ UM € HAABHVMU NPUNMCY NpaBa LWoao 3anobiraHHA KOHONIKTIB iHTepecy?
+ B AKUIN cnocib 3a6e3neyeHo 3axncT 0Co60BUX (MePCOHaANbHMX) AaHNX?
+  AKMMM € rapaHTii NPOTUAIT 3N0BXNBAHHAM NPU 3[4iNCHEHHI ONEPaTMBHOMO CTEXKEHHA
abo BigeocnocTepexxeHHsA?
86. BuLe HaBefeHi NMTaHHA — AaN1eKo He MOBHUI Nepenik TOro, WO MICTUTbCA B €TaNIOHHUX TecTax.
lMpoTe xopHe 3 HMX (4K 3 yCi€l iX CyKynmHOCTI) reTb He CTOCY€ETbCA NpeaMeTy «<NdHYy8aHHA npaea
8 cycninbcmei»! HaTomicTb e — ofiHa iX KaTeropia CTOCYETbCA TOrO, UM B HaLliOHasbHI cucTemi
npasa B3arani € HAA6HUMU Ti Y/ iHLWI HOPMU LLOAO NEBHOMO NPeAMETY pPeryioBaHH:A, 9K020 BOHU
pi8HA (KOHCTUTYLINHOTO YM 3BMYaNHOIo 3aKOHOAABCTBA) TOLLO; iHLUIA — TOrO, Y/ 3arpOBafKeHO
B HaLiOHaNbHIN IOPUANYHIA CUCTEMI NeBHI iIHCMumymu npasga; LWe iHLWa — TOro, Y1 rapaHTOBaHO
HaLliOHaIbHOIO CMCTEMOIO MPaBa NeBHi loPUANYHI NPUHYUNU; a LLe iHLLIA — TOTO, Y/ 3aCTOCOBYHOTHCA
(30Kpema B CyAoBiIll cUCTEMI) NEBHI OPUANYHI 00OKMPUHU; YaCTUHA 3 HUX — TOTO, YM MICTUTb
HaLioHanbHMUIA NPaBOMNOPAJOK NEBHI MexaHi3mMu Ta npoyedypu; REKOTPI — CTOCYITbCA AKOCMi
npunucis npasa abo X diesocmi MexaHi3MiB i Npouenyp; a fenAki — B3arani nepebysatoTb nosa
MeXamuy CMCTEMM NpaBa Ta PUANYHOT CUCTEMU: CTOCYIOTbCA TOTO, AK CYCMNiNbCTBO CNPUNMAE Te
Uu iHLLE ABVILLE IOPUANYHOTO a0 MOMNITUYHOTO XXITTA B Aep»KaBi; i T.4., i .M. (Ha LboMy rpynyBaHHs
YCbOro Mepeniky 3anvTaHb 3a iX NpegMeToM abo METOI0 He BUYEPMYyETbCA).
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87.YTim, y BCbOoMy Mnepeniky OXOMeHNX eTarloHHVMY TeCTamMy 3anuTaHb HEeMa€E Takoro, ke He
cTocyBanocs 6 Toro 060B'A3Ky fiepasy, WO Noro KoHCTUTYLiA YKpaiHW BU3HauMna AK ronoBHUIA —
ymeep0»KeHHs i 3a6e3nevyeHHs npaes i ce0600 /I0OUHU (YacTVHa ipyra CTaTTi 3), @ TakoX — TOro,
Lo J1ro0uHa ma it 2idHicme € Halisuwjoro YiHHicMIo (YacTUHa nepLua cTaTTi 3). A ik 3a3HaYeHo
B AOKYMeHTi BeHeuicbkoi Komicii, «3axucm i npocyeaHHsA modcbKux npas 00CsHi nuuwie
3ae0AKU Noeasi 00 npasoeadon: MiyHuli pexxum npasoesiados € nepuiopsaOHUM 0715 3axucmy
JII0OCbKUX NpaAs», a 3 OrNAAY Ha Lie — «<npasoesadds moxe 6ymu noeHicmio 30ilicHeHHUM 6
yMoeax 3axuuwjeHocmi /1o0cbKux npaex'>°. 3 iHworo 60Ky, B JOKyMeHTi BeHeuicbkoi Komicii
3a3HauYeHO TaKoX i Te, WO «npaesoesadds c¢hoKycoeaHo Ha 06MexKy8aHHi ny6iuHoi enaou
ma Ha He3a1eXXHOMY KOHMPOJIi i1 30ilicHeHHs»'®'.

88. 3 ypaxyBaHHAM BYLLE3a3HAYEHOro MOXKHa CTBEPAKYBATH, LLO €TaNIOHHI TeCT! JOKYMEHTa
BeHeuicbkoi Komicii (3 po3ropHyT1M iX 3MiCTOM y BUINIALI YUMCENTbHOTO Nepeniky 3annTaHb), AK i
caM yBeCb IOKYMeHT — Mipusio npagogniados, — € He3piBHAHHOI Bary fOPOOKOM iHCTPYMEHTasIbHOrO
NPU3HAYEHHA Ha PO3BUTOK BUCIIOBNEHOI Le 1959 poky MiXKHapogHOK KOMICIE IOPUCTIB (AK
KOHCynbTaTBHOIo opraHy npu EKOCOP/OOH)'2 npono3suuii po3ymiti npasoeiados He iHaKLue sK:

«npuHyunu, iHcmumymu i npoyedypu (o He 3ae>x0u € ideHMu4yHuUMuU, ase 00-
CMamHboIo Mipoto nodiGHUMU), CMOCOBHO AKUX 00C8i0 i mpaduyiitopucmis y pizHux
KpaiHax ceimy (3 8iOMiHHUMU nofliMUYHUMU CMpYKmMypamu ma eKOHOMiYHUMU
cucmemamu) 00800UMb, W0 BOHU € 8AXKIUBUMU 01 3axucmy oco6u 8id ceasinbHoi
en1adu depxkasu i darome 0co6i MoXK1ueicme 807100imu 1I0OCbKOIO 2i0HiICMI0» ',

89. ABU TAXKIHHA 1O NO3UTUBICTCLKOrO CMPUNHATTA NPABos1ad0s 3anvLInT B MAHYIIOMY, NOTPiIOHe
rMmboKe OCMUCIEHHSA 830EMONOB’A3GHOCMI BCiX TPbOX 3aCalHUUUX LiIHHOCTEN EBPOMNENCHKOro
MpPaBOMOPAAKY, UMM €: 0eMOKpamis, 100CbKi npasd, npagossiados. K 3a3HaUEHO B JOKYMEHTI
BeHeuincbkoi Komicii, 3 ogHoro 60Ky, «npaBoBnagaa n aeaki 3 NOACbKUX NpaB (AK-TO: Ha
CnpaBef/MBe CyfoYMHCTBO abo CBOOOAa BUpParkaHHA) YaCTKOBO NEPEKPBAOTb OHE OLHOrO»'™4,
a 3iHWOro — «npaBoBafAA NOB'A3aHe He NnLe 3 II0ACbKMM NPaBaMy, a M TakKoX i3 AeMOKpaTi€Elo,
TOOTO 3 TPETHOI 3acaiHMUOK LiHHiCcTIO Pagu €Bponu. [leMoKpaTia CTOCYETbCA 3a/lyUYeHOCTi
nogen 4o Npouecy yxBasieHHs pilleHb Y CyCrninbCTai; NI0ACbKI MpaBa HauifieHo Ha 3aXUCT Ntogen
BiJ CBaBiNbHUX i HAZMIPHUX BTPYYaHb Y XHi CBOH6OAM Ta Ha ybe3neueHHs JII0ACbKOI MgHOCTi» %>,

90. B3aeEmM03B'A30K MiXX TPbOMa MOHATTAMU — NPABo8/1ad0s, 0eMoKpamis, J00CbKi hpasa —
MPOiNOCTPOBAHO B CreLiaibHOMY fOKyMeHTi KomiTeTy miHicTpis Pagu €Bponu’™,

Y rpadiuHomy 306parkeHHi npasos1adds, 0eMoKpamis, 100CbKIi NPAsa NOCTalOTb AK TPU KONa,
IO YAaCTKOBO NepeKkpmBaloTb ogHe ofHe. [leKoTpi NpuHUUNK, Taki AK NPUHLMN PIBHOCTI Ta
NPUHLMN HEAUCKPUMIHALT, HaneXaTb 40 YCiX TPbOX NOHATH (Cipa 30Ha Ha 306paXKeHHI).

150. m.: CDL-AD(2016)007, § 31.

151. [ime.: CDL-AD(2016)007, § 33.

152. loknagHo npo BHecoK MixkHapoZHOI KOMICIT opUCTiB B ONpaLiloBaHHA NMOCYTHbOMO 3MiCTy MOHATTA “the rule
of law” guB.: fonosamuti Cepeiti. BepxoBeHcTBO Npasa: MoHorpadia: ¥ 3-x kKH. KHura gpyra: Big AOKTPUHN — 8O
npuHumny. — K.: BuaasHuuteo «PeHikey, 2006. - C. 894-1042.

153. Aue.:The Rule of Law in a Free Society: a report on the International Congress of Jurists. New Delhi, India, January
5-10, 1959. — Geneva: International Commission of Jurists, 1959. — P. 196-197.

154. CDL-AD(2016)007, § 31.

155. CDL-AD(2016)007, § 33.

156. The Council of Europe and the Rule of Law — An overview. CM Documents. CM(2008)170. 21 November 2008.
Ixepeno: https://search.coe.int/cm/Pages/result_details.aspx?ObjectlD=09000016805d22bd.
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AeMOoKparTis
democracy

npaBoBnagaA NIOACHKI NpaBa
rule of law ) human rights

IHWi — cBO€EpiAHO, ane 6e3nocepefHbO MNOB'A3aHI 3 LMW TPbOMa MOHATTAMU; Lie — MPUHLMN
CnpaBefnBoOro CyAoUNHCTBA (Npagosnados Ta /mo0cbki npasa) abo NpuHUUNM cBoboamn Bu-
pakaHHs, 06'eHaHHA Ta 3i6paHHA (deMOoKpamis Ta Il00CbKi npasa). A e iHWi NpuHUMNY npa-
LIIOI0Tb FOJIOBHVIM UMHOM Y CTOCYHKY JIMLLE O OJHOTO 3 LIUX TPbOX MOHATb (HanpuKniag, Takui
NPUHLMN i3 OiNAHKM TIOACbKMX NPaB, K cBOb6oaa nepecyBaHHA)'>’. [poTe Take cnpoLleHe
MOJAaHHA He BMKA3yEe 83AEMONOB’A3AHOCMI, KA € MK LMW TPbOMa MOHATTAMMU Ta MOMATaE
OCb y YOMY: He MOXe b6yTu demokpamii 6e3 npasoss1ad0ds Ta BOEpeXKeHHs JII00CbKUX npas; He
MOXe ByTV npasossiadds 6e3 demokpamii Ta BOEPEXeHHs JII00CbKUX NPAB; @ TAKOX HE MOXHA
BOepertu s1o0cbKi npasa 6e3 demokpamii Ta npasoesiaoos e,

91. Ha nigcTaBi Taknx MipKyBaHb JOKYMeHT KomiTeTy MiHicTpiB Pagu €Bponu Haronowye: «Ton
baKT, WO Ui TPy NOHATTA, Y3ATi Pa3oM, CTaHOBNATb EAVHY N HEMOAINbHY 3acagHMNYy MeTy Pagu
€Bponu, NPYMeHLLYE NOTPedy A0OUPATY IKeCb KOHKPETHE B13HaYeHHsA NpaBoBnaaas. byab-ske
3aHATTA 3 TMM, by PO3NNYTaTV MOHATTA, O € HACTIIbKUN CNAETEHVMI 11 B3aEMHO MigCUIIOBaHMY,
MOXe€ HaBiTb CTAHOBUTU PU3NK TOTO, LLIO iCTOTHI BUMOTU 11 aCNeKTW TIOACbKMX NPaB i AeMoKpaTil
NNLIATHCA HEMOMIYEHMIY 2,

92. 3aranom xe, Mipuso npagosnadds cnif cnpuimati Ak odiliriHe gyxepeno npasa.

93. MNonpwu Te, WO AOKYMEHT HaNeXnTb A0 KaTeropii gxepen «M'AKoro npasa, Lie He MpUMeHLLYE
NOro Baromoro 3HaueHHs, i He TifIbK/ AK iHCTPYMeHTa OLiHI0BaHHA CTaHy NpaBoBagas B Oyab-
AKiN OKpeMo B3ATil KpaiHi. bo AKLLO0 NaeTbCA NPO YKPaiHCbKMI KOHTEKCT, TO HE MEHLL BaX/TMBUM,
a TO 1 KPUTUYHO MOTPIOHVIM € 3aBLaHHA BUKOPUCTAHHA LbOro OKYMEHTA He JIMLLE B MPaKTUYHIl
[iANbHOCTI BifMOBIAHMX OPraHiB BNafgn Ta NOCAAOBLIB, @ TAKOX AK €TaJIOHHOI METOAONONYHOI
OCHOBV /1A 3MiHU 6aYeHHS MOCYTHBOIO 3MiCTY BMOHTOBAHOTO B YKPATHCbKY KOHCTUTYLLitO MOHATTS
«BEPXOBEHCTBO MpaBay WAXOM BiIMOBM Bif MO3UTMBICTCbKOro Nigxoay Ta nepexogy Ha po3yMiHHA
LibOro NOHATTA BigNOBIAHO A0 3axigHOI NpaBHMYOI Tpaguuil.

94. Toin daKT, Wo Hapasi BXKe, AK MiHiIMyMm, ABi iHCTUTYUIT Pagn €Bponu — KomiTeT MiHICTpiB Ta
KoHrpec micLieBux i perioHanbHyX opraHis Bnagam — odiliiHo 3i CBOro 60Ky cxBanunu Len AOKYMEHT
BeHeuincbkoi Komicii, oro Bary sk odiliiHoro gxepena npasa 6yno HaBiTb NOCUNEHO 3aBAAKN
NiATBEPAXEHHIO YHIBEPCanbHOCTI NOro iHCTPYMeHTapito.

157. Doc. CM(2008)170, § 26.
158. Doc. CM(2008)170, § 27.
159. Doc. CM(2008)170, § 28.
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V. 3araibHU BUCHOBOK

95. 3aliBe 4OBOAWTM NPAKTUYHY 3HauyLWicTb Mipuna npasosnados Ak iIHCTPYMeHTa OLiHIOBaHHA
NpaBOBaAAa B KOHKPETHI KpaiHi, BKIOYHO 3 YKPaiHOI0, 3 OrnAay Ha il KOHCTUTYLiNHY Ta lopuanyHy
CTPYKTYPW, YHHE 3aKOHOJABCTBO 1 HAABHY CYAO0BY NPaKTUKY. [poTe yKpaiHCbKMI 4OCBIA AOBOANTD,
LLLO 3[iNCHEHHA TaKOro OLiHIOBAHHA BITYM3HAHMMM IPaBLAMM HA OCHOBI €TaJIOHHMX TeCTiB, AKi
MatoTb CTOCYHOK [0 MPaBO3acTOCOBHOI MPAKTUKN, MOXe He [OCATTM CBOEI METU Yepes Ty FOJSIOBHY
nepeLIKkoay, Lo Helo BUCTYNaE NOTOYHMIA CTaH BITUM3HAHOI NPaBHMUYOI OCBITU Ta HayKu. Afxe
3aCUINA OPUANYHOTO MO3UTKBI3MY B LIX AiNAHKaX MPaBHMYOI KyNbTypy He laBaTUMe 3MOMv JOCArTr
TOro 6aXKaHoro 37o0yTKy, O MOro 3aAyMaHo AJis MeTU 3acTocyBaHHA Mipusia (AK iHCTpyMeHTa
«igeanbHoOro»), 4o TOro yacy, AOMOKW IOPUCT AK BUMYCKHUK CUCTEMU BULLOT LUKOMK, @ BiATaK —
cuctemm npodeciiHol NiAroToBKM CyafiB, aABOKaTiB, 3B1HYBaYiB, HOTapIB, NPaLiBHMKIB Ny6iyHOI
CNy6u ToLlo, He 3106yae BigNoBIAHOrO PiBHA 3HAaHb CTOCOBHO MOHATTA «BEPXOBEHCTBO MNpaBay,
O MiCTUTbCA B Npunucax KoHcTuTyuii Ykpainm (cTatTi 8, 129, 147) Ta BigNoBigHNX 3BNUYaiHKX
3aKoHax YKpaiHu. lna uboro notpibHa nepeaoBciMm AOKOpiHHA pedopMa NpaBHMYOT OCBITK Ta
nobynosaHa BigMoBIAHO 4O NOTPed 0eMOKPAaMUYHO20 Cycninlbcmad, Kepo8aHO20 NPABos8/IaAddAM,
€BPONENCbKOro B3ipLsa cMcTeMa NiAroToBKM KaapiB Y AinAHLi npasHMYoi npodecii. MoTpibHo, wob
i B crcTeMi yHiBepCUTETCbKOI MPaBHUYOI OCBITY, | B 3aKknagax npodeciiHoi NiaroToBKy Kagpis ans
IOPUANYHOI CUCTEMM 3arasioM MOXKHa Oyno 3000y TI BiANOBIAHWI Ta JOCTATHIl PiBEHb 3HaHb LLOAO:
dinocodcbKrx BUTOKIB ifel NpaBoBnaaas (MOUYMHaUM 3 aHTUYHKX YaciB); it nepBUHHOI oprar3aLil
nig yac OpaHuy3bkoi Ta AMepUKaHCbKOI peBontoLin (y [Joby npocsitHMLTBa, XVIII €T, ); i po3BUTKY
1 NEPETBOPEHHS Ha IOPUANYHY JOKTPVHY 3a BUEHHSIM aHITIINCbKOro KOHCTUTYLiOHanicTa Anbepta
Hanci (XIX ct.); ii BTopuHHOI topram3aLii 3a Hacnigkamuy Jpyroi CiToBOI BiiHM (B JoKymeHTax OOH,
Papu €eponu, EBponericbkoro Coto3y TOLLO); YKOHCTUTYLiHOBAaHHA BUTBOPEHOIO HA OCHOBI IOKTPUIHN
NpaBoBNAAAA OPUANYHOIO NPUHLMMY B YKPATHCbKOMY NPaBOMOPAAKOBI Ta PO3YMiHHA NOro 3MicTy
AK OQHOrO i3 3aCafHNYNX MPUHLMMIB CYHaCHOTO YKPAIHCbKOro KOHCTUTYLIMHOMO nagy. | Tak — go
CTPYKTypHOro aHanisy Mipusia npagoenados 3 ycima A0ro KOMIMOHEHTaMu: Y BUMNAZi eTanoHHUX
TeCTiB ANA OUiHIOBaHHA PiBHA NPaBOBIaAaA y BNacHin KpaiHi. Ane 3aCTocyBaHHA eTasloHHVIX TeCTiB
Mipuna He maTme ycnixy, AKLO A0 L€l cnpaBum NiAXOAUTA CNPOLLEHO — CYTO MeXaHiCTUYHO. bes
FMOOKOIO 3HAHHSA 1 NPaBUIbHOTO PO3YMIHHA NPasoss1ados Ak cucmemu ideti, DOKMpUH, NPUHYUNI8,
iHcmumymis, MexaHi3mig i npouyedyp LOKYMeHT BeHeLilicbkoi KoMmicii He MaTimMe WaHCy BUKOHYBaTV/
CBOE rOJIOBHE NMPY3HaYeHHs1 — Oy TI AiEBMM BCEOCAXKHVM iHCTPYMEHTOM OLIIHIOBAHHSA AIKICHOTO PiBHSA
npaBoBaZAs, abv BOHO, AIK «ifean i NparHeHHs CBITOBOro MacluTaby»'®, cTano sikomora MoBHille
3[iICHEHHMM i B HaLLi KpaiHi. o 3a 6pakom 10ro BUCOKOTO PiBHS, HANEXXHOTO GYHKLIIOHYBaHHS Ta
BOEpEKeHHS He3aNEXHICTb YKpaiH/ IMLIATMMETbCS HE3aBEPLLEHOIO CMPABOIO.

160. Rule of Law. A Guide for Politicians. HIIL, Lund/The Hague, 2012, p.6.
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AHrRINCbKO-YKPAIHCbKNIA rnocapii
NpaBHUYKUX TEPMiHIB | NOHATD

3aCTOCOBAHMX Y TEKCTI IOKYMEHTA
«Mipuno npasosnaaas», yknaaeHoro
MOBOI0 OPUTiHANY — aHIMIACbKOIW,
BIANOBIZAHO [0 AOTO Liinew

A

abuse of office — HagyXBaHHA/HAAYKNTTA/3NOBXMBAHHA/3TIOBXUTTA CJTY>KO0BMM
CTaHOBMLLEM
abuse of power (s) — HagyX1MBaHHA/HAZYKNTTA/3M0BXNBAHHA/3M0BXUTTA BNaJo0
(NnoBHOBaX»eHHAMMN)

access to justice — gocTyn go npasocyanaA

accessibility — npucTynHicTb/goCTynHICTb (cMoco8HO npunucie npasa Yu cyo0osux pitieHb)

(the) accused - 3BMHYyBauyBaHa/3BMHYBayeHa 0coba

act — 1) BUMHOK; 2) aKT (pileHHS, WO NOro yxBanuB napnameHT); 3) akT (QoKyMeHm)
administrative act — kepiBHUIN aKT (Me came wjo aomiHicmpamusHutl akm)
general act - 3aranbHuii akT (NpaBa) (me came, wjo HopmamugHuUl akm)
individual act - iHguBigyanbHWi akT (NpaBa)
judicial act — akT opraHy cygoBoi Bnagu (me came, wjo piwieHHs cyoy)
normative act —- HopmaTuBHUI akT (NpaBa) (me came, wjo 3a2asibHUl akm)

action - 1) gis, BUMHOK; 2) AiAnbHicTb, po60Ta; 3) NO30B A0 CyAy, 3BUHYBauyBaHHA/
3BMHYBaYeHHsA (9K npoyecosa 0is), CysoBuiA npoLec
affirmative action — fia 3a 3micTomM NO3UTUBHOI ANCKPUMIHALLT
executive action — gia/gianbHicTb OpraHiB BUKOHaBYOI BNagm
governmental action — gia/gianbHicTb Bnagn
illegal action of authorities — He3akoHHa fis/gianbHICTb OpraHis Bnagw
negligent action of authorities - Heg6anicTb opraxis Bnagw

acting arbitrarily - ynHeHHA/BUMHEHHA Y CBABINbHUI CMOCIO

administrative action (of the executive) - kepiBHa fisnbHiICTb (BUKOHaBYOi BNaawm)
administrative acts — aii/6e3aianbHicTb/pieHHA B nepebiry KepiBHOI AiANbHOCTI
administrative decisions — pileHHs agmiHicTpaTBHOrO (KepiBHOrO) XapakTepy
adversarial system — 3maranbHa crctema (8 KPUMIHAILHOMY CyOOHUHCMBI)
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alleged violations — imoBipHi nopyLeHHa/nepectynu (npunucie npasa)
allocation of cases - po3nogin cnpas (y cyoi)
appeal procedures - po3rnsag cnpasy B NOpAAKY anesyifiHoro 0CKap»KyBaHHs
appointment of judges - npy3HavaHHA/NPU3HaYeHHA CyaaiB (Ha nocady)
arbitrary - 1) foBinbHUI; yMOBHUIA; 2) CBaBiIbHWIA; 4ECNOTUYHMIA; 3) NPUMXINBUN
arbitrariness — 1) fOBiNbHICTb; 2) CBaBiNbHICTb; AECNOTUYHICTb; 3) MPUMXINBICTDb
authority (-ies) - opraH (opraHu) Bnagu

(the) supervisory authority - HarnagoBuii opraH

(the) Bar — agBokatypa (ak iHcmumym y po3yMmiHHi He3anexHoi camospAOHOI npasHUYoil
npogecii)

basic principle (s) — 3acagH1uun nprHYUMnN (3acagHnyi NpUHUMNN)

basic value - 3acagHunya UiHHICTb/BapTiCTb

benchmark - etanoHHun Tect; penep

binding decision (of the court) — 30608'A3yBanbHe piweHHs (cyay)

breach of official duties — nopyLysaHHA/nopyLweHHA NocagoBnx 060B'A3KIB

bribary - xabapHuuTBO

(to) bring judicial proceedings - nounHaT/noyaTtn cnpaey B cygi

(to) bring a case to court - 3BepTaTnCcA/3BepHYTUCA [0 Cyay

burden of proof — Tarap goBogkeHHA/noBeAeHHSA (NPO) BUHN

C

case-law (of the European Court of Human Rights) - npaktuka (Esponeiicbkoro Cyay 3
NIOACbKUX NpaB)
checklist — mipuno
civil servant - nocagoseLb rpomagaHCcbKoI/Ny6niuHOT cyx6u (me came, wo “OepxxasHuli
cnyx6o8eysb” y padaHcekili cucmemi, npome He € IOMY MOMOXHUM, NO3AAK
kamezopis “nocadoseyb 2pomadcbKol/nybidHOT CiIyXOU" 0XONJTE He uwe
0cib, wo obitimarome nocadu 0epxagHo20 xapakmepy, a U mux, ujo, 3-Nomix
YCiX iHWUX (AK-om: cyd0i, ny6aiuyHi 38UHy8aqi mowjo, 06paHi Yu NpusHayveHi)
nepebysarome Ha NegHUX NOCAdax y op2aHax Micyeso2o camospsady8aHHs)
civil society - rpomagaHcbKe cycninbcTBo
coercive powers — MOBHOBa>KEHHA MPMMYCOBOr0 XapakTepy
collection of data - 36upaHHs/3ibpaHHA; 36ipKa JaHUX
covert collection of conversations — TaemHe npocnyxoByBaHHA PO3MOB
covert collection of metadata — TaemHe 361paHHA MeTagaHWX
covert collection of telecommunications — TaemHe 361paHHA faHUX
Npo TenekoMyHikawil

(a) competent judge — komneTeHTHWI cyaas (y 3HauYeHHi “cnpasxHiti cy00s, 3a30aneziob
ycmaHoesieHul 3akoHom")
conflict of competence - cnip Wwopo KomneTteHLii
conflict of interest — KOHONIKT iHTepecy
disclosure of any conflicts of interest in advance - 3a3ganerigHe nosigomneHHaA
Npo HaABHICTb Byab- AKOro 3
KOHONIKTIB iHTepecy

constitutional complaint — koHcTUTYUiHa cKapra

constitutional complaint proceedings - po3rnsag cnpasu 3a KOHCTUTYLINHOK CKAaProto
constitutional court — KoHCcTUTYLIHUI cyn

constitutional judge - cynaa opraHy KOHCTUTYLiHOT OpUCANKLIT
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constitutional jurisdiction - koHcTUTYLiIHa OpUCAMKLIA
constitutional objection — KoHcTUTYLiHWIT NpOTECT (K/7T0NOMAHHSA W000
KOHCmumyuitiHocmi)
constitutional review — nepegipka 1400 KOHCTUTYLIMHOCTI
constitutionality — koHcTUTyLiHICTb (8i0N0BIOHICMB KOHCMUMYUiT)
judicial control of constitutionality — cynoBuin KOHTPONIb KOHCTUTYLIHOCTI
priori review of constitutionality — a priori nepesipka Log0 KOHCTUTYLLINHOCTI
(an) ex ante control of constitutionality — koHTponb ex ante WoO[O KOHCTUTYLLINHOCTI
(wo tioeo 30ilicHIOIOMb BUKOHABYA YU
3adKOHO00dBYad 2i/IKuU 8/1a0u)

(the) controller of data — KoHTponep nepcoHanbHNX/0COH0BMX AaHNX

core elements - cTprKHEBI eleMeHTU

core objective - cTpuxHeBa meTa

core principles — cTpv>KHeBI NpUHUMIN

corruption — Kopynuin
combatting corruption — npoTngiaHHA/gonaHHA Kopynuii
corruption-related acts — gifgHHA, WO MiCTATb KOPYMUiNHI O3HAKN
corruption-related offences — npaBonopyLUeHHs, WO MiCTATb KOPYMLiiHi 03HAKN

court - cyq
court decisions easily accessible to the public — cynoBi pilweHHs, wo € nerko
NPUCTYNHUMW/AOCTYNHUMY
CycninbCTBY/N0aam
court documents and files - cynoBi foKymeHTU | MaTepiany cnpasu
court fee — cynosuii 36ip
court notifications — cyoBi cnosiweHHsA
impartial court - 6e3cTopoHHiIl cyn
independent court — He3anexxHun cyn,
ordinary courts — 3BuvaliHi cyau (cucmema cyois YusinbHoi, KpumiHanbHoi ma
aomiHicmpamueHoi topucOUKUili, N03a Mexxamu AKoi nepebysaromeo
0p2aHU KOHCMUMYyUitiHOI topucOuKyii)
supreme court — HanBUWMIN cyp (me came wo U sepxosHuli Cyo y cucmemi
38uyalHux cydis)

criminal law measures - 3axoau KprMiHafIbHOrO Npasa

D

(the) data protection officer - nocagoBa 0co6a, BignoBiganbHa 3a 3ax1cT (NepcoHanbHNUX/
0co60BUX) AaHUX
(the) data subject — oco6a-Hocin nepcoHanbHMX/0co060BUX AaHKX
declaration of assets — feknapyBaHHA cTaTKiB
democracy - femokparis
pluralistic democracy - nntopanictnyHa gemokpartia
well-established democracy - TBepo BkopiHeHa femoKparTia

derogations to/from human rights - BifcTyn Big nioacbkrx npas

disciplinary measures - gucuunniHapHi 3axogu

disciplinary sanction - gucuymnniHapHWiA KapanbHWUiA 3axig/aucumniiHapHa caHKLisA
discrimination - guckpumiHauis
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discrimination on the ground of association with a national minority -
ANCKPUMIHaLIA Ha IPYHTI HasIeXKHOCTi 4O MNeBHOI HaLliOHabHOI
MEHLWWHN
discrimination on the ground of birth - guckpumiHauia 3a ctaHoBoto 03HaKo10
discrimination on the ground of colour — grckpumiHaLis 3a KoNboOpPOM LKipK
discrimination on the ground of language - grickprmiHaLis Ha MOBHOMY FPYHTI
discrimination on the ground of national origin — guckpumiHauis
3a HaLiOHANIbHUM MOXOAXKEHHSAM
discrimination on the ground of race - guckprmiHauis Ha pacoBomy FpyHTi
discrimination on the ground of social origin - gyckprmiHauisi 3a couianbHUMm
MOXOAMEHHSAM
discrimination on the ground of political opinion - guckpumiHauia
3a NOJIITUYHUMMN NOTAsSAAMN
discrimination on the ground of property — guckpumiHauia Ha rpyHTi MaliHOBOro
CTaHy
discrimination on the ground of race - guckprmiHauis Ha pacoBomy rpyHTi
discrimination on the ground of religion — guckpumiHauis 3a peniriliHoto 03HaKot
discrimination on the ground of sex - ouckpumiHauisa 3a cTaTeBol 03HAKO
discrimination on the ground of other status — grckpumiHauis 3a iHWO0 03HaKo

(a) dismissal decision — pilueHHs LWOAO 3BiNbHEHHS 3 Nocaau
due process — cnpaBegnMBu npowec
doctrine - BUeHHs, JOKTPMHA
legitimate expectations doctrine — fOKTpU1Ha NeriTMMHNX O4YiKyBaHb

E

effective criminal proceedings — gieBnin po3rnag cnpas y KpUMiHaNbHOMY CyLOYMHCTBI
effective disciplinary proceedings — giesui po3rnsag cnpas y gucumnniHapHomy
NpoBagXeHHi
effective judicial decision - gieBe cynoBe pilueHHsA
emergency situation — Hag3BuYaliHUM cTaH
equal treatment - piBHe/oaHaKoBe/HeANCKPUMiHaUiNHe/BiNbHe Big AUCKpUMIHaLiT
CTaBJIeHHS
equality before the law - piBHicTb nepes 3akoHOM
equality of arms - piBHiCTb MOXNUBOCTEN (CMOCOBHO CMOpIH Cydo4UHCMBA)
equality in law - piBHicTb 3a npunrcamu npasa
evaluation - ouiHIOBaHHS, OLiHKa
ex ante legislative evaluation - ouiHlOBaHHA 3aKOHOAABCTBa ex ante
ex post legislative evaluation - ouiHl0OBaHHA 3akOHOaBCTBa ex post

excessive pre-trial detention — HagTprBane focynoBe TprYMaHHsA Mif BapToto
executive (power) — BMKoHaBYa Bnaja
acts and decisions of the executive power — akTu (gis i 6e3gianbHicTb) Ta
pilleHHA BUKOHABYOI Bnaaun

exclusion from a public office - 3a6opoHa 3alimaT/06iMaT Nocagun B cuctemi nyo6ivyHol
BN1agn/cnyxoém

F

fair hearing - cnpasegnusui posrnsg (3okpema cnpasu 8 cyoi)
fair procedures - cnpasegnusi npouenypu
fair criminal proceedings - cnpaBepnvBe KprMiHanbHe Cy[OUYMHCTBO
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fair disciplinary proceedings - cnpaBeanveui po3rnag cnpasu B AUCUMNAIHAPHOMY
NpoBaAXKeHHI
fair disciplinary procedures — cnpasegnusi gucumnnniHapHi npoueaypu

fair trial - cnpasegnueuin cygoBuin posrnag (cnpasu)
foreseeability — nepepn6auHictb
foreseeability of the laws — nepepn6auHictb nprnucis npasa

founding principle - 3acHOBHWIA NpyHLMN
founding values - 3acHoBui LiHHOCTI/BapTOCTI

freedom (s) — ceobopa (cBo60aN), BONSA; BiNIbHICTb (BOIbHOCTI)
freedom of expression — ceo6ofa BMparkaHHA/BUPAXKEHHS
individual freedom - oco6ucTta cBo60ga

fundamental rights — 3acagHuui/ocHoBoNONOXHi/PyHOaMeHTaNbHi NpaBa
(procedural) fundamental rights - (npouecosi) 3acagHnyi npasa

G

good governance - jo6ponopsagHe BpsAAyBaHH:A

government - 1) Bnaga; 2) ypag,; 3) BpAOyBaHHA, KepyBaHHA
authoritarian governments — aBToputapHi Bnagu
branches of government - rinku Bnagu

gross negligence - rpy6a Hegbanictb

H

hearings [to be] public - BigkpuTe cygoBe 3acinaHHaA

(a) higher court - cypn BuMLOi NaHKK

“horizontal effects of fundamental rights” — “roprsoHTanbHa gis 3acagHnunx npas”
(koHuUenuyis)

human dignity — niogcbka rigHicTb
human rights - niogcbki npasa
(to) affect human rights — ypaxatu niogcbki npasa
respect for human rights - nosara 4o ntoaCbKMX NpaB; NOBaXKaHHA JIOACbKMX
npaB; ybepeXeHHs NioacbKux npas
(to) respect human rights — noaxaTu noacbki Nnpasa; B6epiraTv NoACbKi Npasa

impartiality - 6e3cTopoHHicTb

inclusive institute - iHcTUTYT (Bnagw), BigKpuTWiA (oNa BCixX UneHiB cycninbCcTaa)

inclusive participatory decision making - BinkpuTuin MmexaHi3am yxsantoBaHHsA pilleHb
(3a yyacTio uneHiB cycninbCcTBa)

inclusive society - cycninbcTBo 3 ycima ioro uneHamu

(an) individual - nioguHa; ocoba; iHauBig,

inadmissible case - HenpuiHATHa (cygoBa) cnpasa

inquisitorial system - iHKkBi3uLiNHa ccTema (8 KpUMIHAILHOMY CYyOOHUHCMEI)

interception of radio communications - nepexonntoBaHHA/NepeXoneHHs Pagio3B’a3Ky

“interest to sue” - “iHTepec, Wo noTpebye 3axmcTy” (B CyLOBOMY NOPAAKY)

intentional offence — ymucHe nopyuieHHsa/ ymrcHUiA nepectyn (npunucy npasa)

J
judicial activities — cyaaiscbka gisanbHicTb
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judicial appointments — npr3HayaHHA/NPU3HaUYeHHA Ha CyaniBCbKi nocagu/
Npu3HaYeHHA Ha CyAR[IBCTBO
judicial branch - ctpykTypHa oguHuuAa cyny
judicial case - cynoBa cnpasa
judicial control - cynoBui KoHTponb
judicial council - cynpiscbka papga/paga npasocynas
judicial discipline - cyagiscbka gucuyunnina
judicial functions — cyagiscbki GyHKLUi
judicial independence - cyaniBcbka He3anexHicTb
judicial manner of appointment - cnoci6 npr3sHayaHHs cyaai Ha nocagy
judicial panel - cyapiscbka koneris
judicial proceedings - cynounHcTBO (npoyec)
judicial procedures - cynosi npouepypu
judicial removals - ycyBaHHA/ycyHeHHs cynais 3 nocagm
judicial remuneration - cyggiscbka BuHaropoga
judicial review - cynosa nepesipka/cynoBuit nepernsg (cnpasu)
judicial system - cynosa cuctema
judicial tenure - cTpok nepebyBaHHa cyani Ha nocagi
judicial term of office — cTpok nepebyBaHHs cyngi Ha nocagi
judiciary - cyniBHVLTBO; cynoBa cucTema
impartial judiciary — 6e3cTopoHHe cyaiBHMLTBO
impartiality of the judiciary — 6e3cTopoHHicTb cyniBHMLTBa
independent judiciary - HesanexHe cyfiBHULTBO
well-functioning judiciary - 6e3goraHHe cygiBHMLTBO/
HanexxHe ¢yHKLioHYBaHHA CyfoBOi Bfagu

jurisdiction - 1) opucaukuis, nigcygHicTb; 2) nignerna ranysb Yu ginsaHka; cbepa
NOBHOBAXKEHb
obligatory jurisdiction — 3060B'A3yBanbHa loprcanKLina

justice — 1) cnpaBegnuBicTb; 2) NpaBocyans, CyAOUMHCTBO, OCTULISA; 3) cyaan
constitutional justice — KOHCTUTYLiIHe CYyAOYMHCTBO
criminal justice — KpumiHanbHe NnpaBocyaasa/KprMiHanbHa LCTULIA
to do justice — unHMTK NpaBocynaA

juveniles — HenoBHONITHI
L

Law — npaBo, npunucy npasa (3a KOHMeKcmom mayMadeHHs, HagedeHoz2o y § 44 Mipuna)
accessible law — npucTtynHe npaso
administrative law - agmiHicTpaTBHe npaBo
authorized by law — fo3BoNneHo/ynoBHOBa)keHO NpunMcamm nNpasa
case-law - cynoBa npakTika
civil law — ymBinbHe npaBo
common law - 3aranbHe npaBo
consistency of law - nocnigoBHicTb Npunucie Nnpasa
domestic law — HauioHanbHe/BHYTPILLHE NpaBo
foreseeable law - nepepbauHe npaBo/ NnepenbayHi npunucy nNpasa
human rights law - npaBo B ranysi niogcbkux npas/
NPUNMCU NPaBa LWOAO JTIACLKMX NpaB
internal law - BHyTpilLHE/HaLiOHaNbHe NPaBo
international law - mixkHapogHe npaBo
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international conventional law - mixxHapogHe goroBipHe npaBo
international customary law - mixkHapogHe 3B1Ya€eBe Npaso
judge-made law - cyaze (c) TBopeHe NpaBo (8 cucmemi 3a2anbHO20 NPAsa)
national law - HauioHanbHe nNpaBo

principle of law - npvHuKMn npaga

procedural law - npouecose npaeo

sources of law - g>kepena npaea

stability of law - cTanicTb npunucis npasa

standing law - ycTaneHi/ycTtaHoBneHi npunmncy npasa

statute law - ctatyTHe NpaBo

statutory law - ctatyTHe npaBo

substantive law - maTepianbHe npaso

supremacy of law - (iepapxiuHa) BuLicTb (Mprnucie) Npasa
written law - nucaHe npaso

“Law by Rules” - “3BefieHHA NOHATTA “NpaBo” nuile Jo NUCaHnX HopM” (KoHYenyis)
law enforcement - nprmycoBe 3abe3neuyBaHHs/3abe3neyeHHs (NiATPUMYBaHHSA/
NiAgTPYMaHHA) NPaBoOMNOPAAKY
law-enforcement agency (-ies) — cnyx6a (-1) 3abe3neuyBaHHaA (NigTprMmyBaHHA)/
3abe3neyeHHsA (NigTPYMaHHA) NPaBoONoOPALKY
(y 3HaueHHi npumycoso2o lio2o 3abe3neyys8aHHs,
8 cusio8uli cnocib)
law enforcement bodies - opraHv npaBonopagKy (y 3HaYeHHi npumyco8o20 tioz2o
3a6e3neyy8aHHA/NiOMpuUMyBaHHs, 8 CUI08UU CNOCi6)

law-making powers — 3akoHOZaBYi MTOBHOBa)EHHS
(the) law - 1) akTv npaBa; 2) NpUNUCcK aKkTiB NpaBa; 3) HOPMATUBHI NpUNNCK;
4) 3aKOH (Yacom, asne piOKo — y 3Ha4yeHHi akma, wo toz0 yxeasaus
napnameHm, a 30e6isbwo20 — 8 WUPOKOMY 3HAYEHHI: He luwe SK akm,
wo (iozo yx8asnus napaamMeHm)
the law (s) — 3akoH (3a konmekcmom II. A. 5. ii., II. A. 7. iii., Il. D. 4., Il. E. 1. b.iii., ll. E. 1. d. xi.,
§ 92 Mipuna — akm, wo tio2o yxeastoe napiameHm)
authorized by the law — fo3BONEeHO Npunrcamm akTiB Npasa
(3@ koHmekcmom § 44 Mipuna)
compliance with the law - goTpumaHHa npunucie akTie npaea
equality before the law - piBHicTb Nnepep 3akoHOM
(npuHYUN, WO € CMPUXXHEBUM esleMeHMOM NPagossiados)
in accordance with the law - 3rigHo 3 npunucamu akTiB NpaBa
(3a koHmekcmom § 44 Mipuna)
non-obedience of the law - HegoTprMyBaHHA/HE[OTPUMaHHA NPUNKCIB NpaBa/
HOPMATUBHUX NPUMICIB
supremacy of the law — (iepapxiuHa) BuMLLicCTb NpuNMciB NpaBa
the law in force — uHHi HopmaTVBHI NpunUcK (3a KoHMekcmom § 26 Mipuna)
the law must be respected - npunucis npaBa/HOPMaTUBHUX NPUMNKCIB HANEXUTb
LOTprMyBaTUCA
(to) enforce the law - 3anpoBagxyBaTu/3anpoBagnT Npunucy npasa/
HOPMATMBHI Npunucy (8 npumycosuli cnoci6)
(to) implement the law - 3acTocoByBaTu/3acToCyBaT! HOPMATVBHI MPUNUCK
(3a koHmekcmom § 25 Mipuna)
obedience to the law — goTpumyBaHHA/gOTpMMaHHA NpunuciB Npasa/
HOPMATUBHUX NMPUMWCIB
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lawfulness — npaBomipHicTb

laws — 1) akTK npaBa; 2) NPUNXCKU aKTiB NPaBa; 3) 3aKOHU (pidwie)
accessible laws — npucTynHi/gocTynHi npunucy npasa
easily accessible laws — nerko npuctynHi/gocTynHi npunucu npaea

lawyer — npaBHUK/IOpUCT (y 3HaUeHHi adgokam)
legal - 1) npaBHUUMI; 2) HOPMATUBHUIA; 3) 3aKOHHUI; Y3aKOHEHWI; 4) IoPUANYHNIA
legal aid - npaBHUuYa gonomora (ma, wjo 6e3onamHa)
legal assistance — npaBHVua gonomora (ma, wo 3a nnamy)
legal assessment — oprgnyHa ouiHKa
legal basis - opugnuHe nigrpyHTs
legal certainty - oprgryHa B3HaueHicTb
legal conditions - opugnuHi ymosu
legal counsel - puanuHa nopaga (nocsyau adsokama)
legal culture - npaBHUua KynbTypa
legal factors — lopyignYHi YMHHUKN
legal guarantees — y3akoHeHi rapaHTii
legal interests — 3akoHHi iHTepecu
legal means - opranyHi 3acobwu (3axmcTy npas)
legal order - opugnuHnii nag/npaBonopagok
legal parameters - oprgnyHi napameTpu
legal provisions — HopmaTtuBHI NpunucK (3a koHMekcmom § 36 Mipuna)
legal protection - opuanuHnii 3axmuct
legal remedies - cynoBi 3acobu 3axucty (npas)
legal rules - y3akoHeHi npaBuna; HopMaTUBHI NpUNUCK (3a KOHMekcmom § 37
Mipuna)
legal safeguards — y3akoHeHi rapaHTii
legal situation - opuanyHnii ctaH
legal source - opngnyHe gxepeno
legal structure — topnanuHa cTpyKTypa
legal subjects — cy6’ekT npaBa
legal system — opuanyHa cuctema
legal traditions — npaBHWYi Tpaguuii

legality — 3akoHHicTb
legislation — 3akoHOaBCTBO (pigHA 3aKOHY AK akmad, ujo Lio2o yX8aJIHOE NapIameHm)
criminal legislation - KprMiHanbHe 3aKOHOZABCTBO
(pigHs 3aKOHY K akma, wjo (020 yX8A/T0E napiameHm)
ordinary legislation - 3BryaliHe 3aKkoHOJaBCTBO
(pigH#A 3aKOHY sIK akma, Wo (020 yX8asItoe NapaaMmeHm)
primary legislation - 3aKkoHOaBCTBO NePBMHHOIO PiBHA

legislative act - 3akoHofaBuWIN aKT (pigHA 3aKOHY AK akmad, W0 Uio2o yx8asIH0e NapaameHm)
legislative gap — nporanuHa B ccTemi NPUNMCIB PiBHA 3aKOHY
legislative power - 3akoHofaBua Bnaga
legislative procedure - 3akoHogaBua npoueaypa
legislative provision — npunuc 3akoHogaByoro akTa
(pieHA 3aKOHY AK akma, wjo tio2o yx8astoe napaameHm)
legislative reform - 3akoHofaBua pedpopma
legislator — 3akoHofaBeLb
legislature - opraH 3akoHofaBuYoi Bnagu

KomeHTap » CTopiHka 102



BeHeuiicbka Komicis Pagu €sponu

legitimate - 1) neritTumHui; 2) npaBuUNbHWIA; PO3YMHMIA; 3) 3aKOHHOHaAPOLXeHWI; 4)
y3aKOHeHUNn
legitimate expectations - neritmHi ouikyBaHHA

liberty (-ies) — 1) Bons, ceobona (cBob6oawm); 2) BinbHicTb; 3) NpuBeinei (BinbHOCTI)
life time appointment — npu3HauaHHA/NPU3HaUEHHA Ha AOBiUHe NepebyBaHHA Ha nocagi
(cynai)

M

margin of appreciation — mexi ouiHlOBaHHA (JOKMpUHQa)
measures — 3axoau
anti-corruption measures — aHTUKOPYNUiiHi 3axoAn/3axoan Ha 3anobiraHHA
Kopynuii
preventive measures - 3anobixHi 3axoaun
repressive measures — KapasnbHi 3axoau

N

non-consensual transfer of judges — nepeBogxeHHA/NepeBefeHHA CyaniB 3 0O4HOro cyay
[0 iHworo 6e3 3roau (cyaai)

non-contentious jurisdiction - npoBaa<eHHA No3a3maranbHOro xapakTepy

non-discrimination - HegonycTMiCTb AUCKPUMIHaLiT/HegUCKpUMiHaLinA

non-execution of judgments - HeBMKOHaHHA Cy[OBUX pilleHb

non-retroactivity — HegonycTMiCTb 3BOPOTHOT YUNHHOCTI B Yaci (3a6opoHa 380pomHoi cusu
HAa MUHynut 4ac)

non-State entities — HeepaBHi CTpyKTypu

o

offence - nopyLweHHa/nepectyn (npunucie npasa); NPOBMHA, 3N0YMH
operational independence - kepiBHMYa HE3aNEXHICTD
oversight - Harnag; cnocTepiraHHA/CNOCTePEXXeHHA

intelligence oversight - po3BigyBanbHe cnoctepiraHHA/cnoCTepeXKeHHA

P

personal data — oco6oBi/nepcoHanbHi AaHi
automated personal data file — aBTomaTnzoBaHuit paitn 0coboBKX/ NePCOHaANbHUX
LaHNX
collection of personal data — 36upaHHA/3i6paHHsA 0COOOBKX/NEPCOHANBHIX AAHUX
dissemination of the (personal) data collected - nowwnptoBaHHA/noWKpPeHHn
3i6paHnx ocoboBux/
NMepCoHaNbHUX AaHNUX
erasure of personal data - HuLIeHHA/3HNLWEHHS 0CO60BMX/NEePCOHANBbHUX AaHNX
processing of personal data - 06po6naHHA/06po6NeHHA 0COOOBMX/NEPCOHANBHMX
JaHnX
(the) recipient of the personal data — otpumyBau 0co60BYX/NEPCOHANBHUX AaHUX
rectification of personal data - BunpaBnsaHHA/BUNpPaBneHHA 0COOUCTIX/
NepCcoHaNbHUX AaHNX
retention of the (personal) data collected - 36epiraHHs/36epexeHHs 3i6paHNX
(ocoboBUx/nepcoHanbHUX) aHMX
storing of personal data - 36epiraHHs/36epexxeHHs 0COO0BIX/NEePCOHANbHUX
JaHnX

political expediency - nonituuHa gouinbHICTb
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political intimidation — nonitTnyHe 3anakyBaHHA
(the) possibility of appeal — moXxnVBicTb anenAUINHOroO 0cKapKyBaHHA/OCKap»KeHHSA
“positive obligations to protect” - “no3uTrBHi 060B's3KM 3axmwaTin” (KoHYenyis)
power - Bfaga

discretionary power - avckpediliHa Bnaga

separation of power - nogin Bnagu

unfettered power — HenprbopKaHa Bnaga

unlimited power — Heo6mexeHa Bnaga

powers — 1) NOBHOBaXXeHHS; 2) Bnaja

discretionary powers — fucKpeLiiHi NOBHOBaXXeHHSA

division of powers — po3nogin noBHoBaXeHb

emergency powers — MOBHOBa)KeHHA 3a HaA3BUYaNHOrO CTaHy
(He nnymamu i3 extraordinary powers —
He38uYaliHi NOBHOBAXKEHHSA)

extraordinary division of powers — oco6nvBuin po3nofin NOBHOBaXeHb

(3a ymo8 Hao3su4atiHo20 cMaxy)
(the) powers of the majority — Bnaga 6inbluocTi

prejudging the accused’s guilt — Bu3HaBaHHA/BM3HAHHSA 3BUHYBaYeHOT 0CO6M BUHHOIO Lue
[10 BUUHECEHHSA CyJOBOTO BUPOKY
presumption of innocence - npe3ymnuia 6e3BNHHOCTI
preventive judicial authorization - nonepegHbo HagaHWi cyaom fo3BiN
preventative measures — 3ano6ixHi 3axoau
principle - npvHumn
principle of avoidance of conflicts of interests — npvHuuUN yHVKaHHA KOHNIKTIB
iHTepeciB
principle of confidentiality - npuHunn KoHdigeHUiHOCTI
principle of equality — npuHuwmn piBHOCTI
principle of equality before the law - npuHLKn piBHOCTI Nepes 3aKkoHoOM
principle of equality in law - npuHU¥n piBHOCTI 33 Npyncamu Npaea
principle of foreseeability - npuHunn nepepbayHocTi
principle of independence - npyHUMN He3aNeXHOCTI
principle of legal certainty - npuHUVN LPUANYHOI BU3HAYEHOCTI
principle of legality — npuHUu1n 3aKoOHHOCTI
principle of legitimate expectations — npyHLKMN NeriTMMHMX o4ikyBaHb
principle of professional ethics - npuHuMn npodeciitHoT eTUKK
principle of proportionality - npuHumn cnisBUMipHOCTI
(me came, wo npuHyun nponopyitiHocmi)
principle of separation of powers — npuHuun noginy Bnag
ne bis in idem principle - npuHuun ne bis in idem
(y 3HaueHHi 3a60poHA NOBMOPHO20 NPUMA2AHHSA
00 8i0N08I0aIbHOCMI 30 me came OiSHHA)
nullum crimen sine lege principle — npuHumn nullum crimen sine lege
(“"Hemae 3aKkoHy — HemMae 3/104UHY")
nulla poena sine lege principle - npnHuun nulla poena sine lege
(“Hemae 3akoHy — Hemae kapu”)
opportunity principle — npuHuMn cnywHoi Haroaw (Hasexums 3acmocosysamu
AK OUCKpeyiliHi NOBHOBAXKeHHA C/TyX6U 38UHY8AYYBAHHA
CMOCOBHO MO20, NOYUHAMU KPUMIHAIbHE
nepecnioy8aHHsA Yu Hi)

KomeHTap » CTopiHka 104



BeHeuiicbka Komicis Pagu €sponu

privacy — TaEMHWLA NPUBATHOMO KUTTA
private act - akT/yunmHOK/fin cy6’eKTa NprBaTHOrO NpaBa
private actors — cy6’ekTV MprBaTHOrO NpaBa
private interests — npuBaTHi iHTepecn
procedural control — npouecoBuii KOHTPOMb
procedural fairness - npouecoBa cnpaBegnBicTb
procedural oversight - npouecosuii Harnag
professional disqualification - Br3HaBaHHA/BU3HaHHA NPOdeCiHOT HenpUAATHOCTI
(wodo nocadosus)
promotion of judges - Kap’epHe npocyBaHHA cyaais (Ha nocadi)
prosecution — 3B1HyBauyBaHHA/3B1HYBaYeHHSA; NepecnifyBaHHA (8 KDUMIHA/IbHOMY
cy0o4UHCMai)
improper prosecution — xnbHe 3BMHYyBayeHHA
selective prosecution - B16ipkoBe 3BMHYBaueHHs

(the) prosecution - 3B1MHyBauyBaHHsA/3BVHYBAaYeHHS (CMOPOHA 8 Cy008OMY npoyeci)
(the) prosecution service — cnyx6a 3BMHyBauyBaHHA/3BMHYBaYeHHs (iHCmumym
fopuUOUYHOI cucmemu)
prosecutor — 3B1MHyBay
lower prosecutor — 3BMHYBay H/XKYOTO PiBHA/HUKYOT NaHKM
senior prosecutor — 3B/HyBay BMLLOrO PiBHA /BULLOT TAHKM

prosecutorial action - fii cny>k6u 3BUHYBauyBaHHA/3BMHYBaYEHHS
prosecutorial authorities - opraHu 3BMHyBauyBaHHA/3BMHYBaYeHHSA
“prosecutorial bias” - “3BuHyBauyBanbHu yxun” (kosau cy0oi cucmemamuyHo
3a0080/1bHAMb BUMO2U NPOKYPOPIB)
public - 1) cycninbHuiA; 2) rpomaacbKniz; 3) HapOAHWUIA; 4) 3aranbHOLOCTYNHUI; BiKPUTUI;
5) npuniogHuin; 6) NnyoniuyHmi
the public - 1) ntogu, Hapop; ny6nika; 2) rpPoMafCbKiCTb/CycninbCTBO
the public’s perception - cycninbHe cnpuiiMaHHA/cCNPUAHATTA
public act - yunHok/gia/akT cy6’ekta nybniuHoro npasa
public administration - kepyBaHHA cycninbHUMKU/TpoMaacbKUMK/NyONiYHMK CnpaBami
public assembly - HapogHi 360pu (y 3HaueHHi: npedcmasHuybKuli opeaH 81aou/
CamospA0y8aHHs)
public authorities — opraHu ny6niuHoi Bnagu
public bodies — opraHu ny6niuHoi Bnagu
public confidence - cycninbHa/rpomaacbka foBipa
public debate - cycninbHe/rpomagcbke/npuniogHe o6rosopoBaHHA/0O6roBOpPeHHs
public decision - piweHHs (opraHy) nyéniuHoi Bnagu
public duties - cycninbHi/rpomaacbKi/ny6niuHi 060B'A3KM
public information - 3aranbHogocTynHa iHbopmauia
public institutions — iHcTUTYTV Ny6RiuHOT BNagu/cycninbHi iHCTUTYTH
public integrity - no6pouecHicTb y cycninbHin/rpomagcbKin/ny6niunin ainanui (kuTTa)
public interest (s) — cycninbHun/rpoMagcbKuin/ny6aiuHnn iHtepec, (-1)
public life — cycninbHe/rpomagcoke/nyoniuHe XutTa
public office — ny6niuHa cny>x6a/nocaga B cuctemi nybniyHoi Bnagu/cny»<om
public officials — nocagosLi cycninbHoi/ny6niuHoI cnyx6m
public places - rpomaacbki Micus
public power - ny6niuHa Bnaga
public powers — noBHoBaxeHHs Ny6niYHOI BNagu
public prosecution service - cnyx6a ny6niyHOro 3B1HyBaYyBaHHs/3BUHYBauyeHHS
(iHcmumym topuduy4Hoi cucmemu)

V. 3aranbHuin BUCHOBOK » CTOpiHka 105



€BponeiicbKa Komicis «3a aemMmoKparTito yepes npaBo»

public prosecutor - ny6niuHnin 3BnHYBau (yBau); NpoKypop

public prosecutor’s office - cny»6a ny6niyHoro 3BMHyBauyBaHHs/3BMHYBAYEHHS
(ycmatosa)

pubic resources - cycninbHi pecypcu

public safety — 6e3neuHicTb cycninbcTBa/cycninbHa 6e3neyHictb

public scrutiny — nepesipka 3 60Ky cycninbcTBa/rpomMacbKoCTi

public tasks — ny6niuHi 3aBgaHHA

public tender - npuniogHun TeHaep

publicly - npuniogHo (y siokpumomy pexumi)

R

reasonable - 1) po3cyanvBuit; NoMipKoBaHUIM; PO3yMHWIA; 2) HEAOPOTUA, MPUAHATHUIA
(npo uiHy)
reasonable aim - po3ymHa/neriTumHa meTa
reasonable court fee - nomipkoBaHuii/Hegoporui cygosuin 36ip
reasonable requirements — po3ymMHi/NpuAHATHI BUMOTY
reasonable time - NpUIHATHUI NPOMIXKOK Uacy
reasonable time-limits — po3ymHi TepmiHn (Wodo mpusanocmi poszenady cnpasu
8 cyoi)

recusal by one of the parties - 3aaBneHui ogHieto 3i cTopiH BiaBig (cynai)
recusal by the judge himself/herself — camosiasig cynai
regulations — nig3akoHHi akTK
regulatory gap - nporanvHa B cuctemi NpynuciB NiA3akoHHOTO PiBHA
regulatory provision - npyn1c nig3akoHHOro akTa
remedy - 1) 3aci6; 2) BigwKogyBaHHA 36UTKIB

effective remedy - nieBunin 3aci6

renewable terms in office - noHoBnIOBaHI CTPOKN NepebyBaHHA Ha nocagi (cydoi)
re-opened case - NOHOB/EHa CrpaBa
repealed judgment — ckacoBaHwWIA/yHeBaXKHeHWIA NPUCYA
retirement age - focAraHHA/[OCATHEHHA NEHCINHOTO BiKY
retirement age appointment — npr3HayaHHA/NpM3HauYeHHA Ha nocagy (cydoi) Ha CTPOK
[0 JOCATHEHHA NEeHCINHOrO BiKy
retroactivity - MOXXnu1BicTb 3BOPOTHOI il
review — nepesipka, ornag, nepernag (cnpasu 8 cyoi)
a priori review — nepeBipka Haneped/anpiopi
constitutional review — KoHcTUTYUiIHA NepeBipKa
review a posteriori — nepeBipkKa anocmepiopi

revolving door - “06epTHi fBepi” (iHcmumym “o6epmHtix deepeli” 3acmocosytoms abu
3anobizamu Kopynuii, cnpu4uHeHil Npakmukoio nepexody nocadosyis,
wo o6itimanu 8ucoki nocadu & nybsiyHomy cekmopi, Ha poomy
00 npusamHo20 cekmopy U Hagnaku; idemecs Nnpo “obepmHi 0sepi” Mix
08oma cekmopamu:
ye — Kos1u 3aKkoHo0asui 4u mi nocadosui, wo 6pasu y4acms 8 yxeaato8aHHi
yu npuYemHi 00 yxeaseHHsA Ni03aKOHHUX akmis, cmarome padHUKamu
8 0iNAHKAx 8UPOOHUYMEA, Wo00 AKUX BOHU po3pobaAnu U yxeasaoeanu
IOpUOUYHI NpasuId; Mak camo U HaBNAaku — KoJU KepisHUKU 8UPOBHUY020
CeKmopy eKoHOMIKU OmpuMyrMb NOCAOU 8 OiIAHKAx cucmemu 8/1aou,
Wo Maromes cmocyHoK 00 Nocaod, Aki 8OHU 06ilimanu nonepedHbo
8 NpUBAMHOMY CEKMOpi)
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right (s) — npaso (npaBa) (ocobu)
absolute rights — abcontoTHi npaBa (ocobu)
individual rights — ocobucTi (iHauBiayanbHi) Nnpasa
“negative rights” — “HeraTusHi npaBa” (y 3HaueHHi npasa, wjo Hasexame ocobi
3a HapoOXxeHHAM, TOGTO NpupoOHi npaea, “mpaduyitiHi’ npasa;
BRacHe JI0CbKi npasa)
right to a fair trial - npaBo (ocobu) Ha cnpaBennVBUIA CynOBUIA PO3MNAL
(a) right to a judicial remedy - npaBo (ocobu) Ha cynoBi 3acobu 3axucTty
right to bring an action — npaso (ocobu) nopywwnTtn cnpasy B cygi (nat. locus standi)
(a) right to defence - npaBo (0cobu) Ha 3axucT
(a) right to legal counsel - npaBo Ha lopuanyHy nopagy (me came, wo npaso
Ha aosokama)
(the) right not to incriminate oneself - npaBo He iHKpUMiHYBaTV camoro cebe
(the) right not to incriminate members of one’s family — npaBo (oco6u)
He IHKpVMiHYBaTW UfieHiB
CBOEI poaviHA
(the) right to appeal — npaBo (0cobu) Ha anensLiiHe OCKap>KyBaHHS
(the) right to be heard - npaBo (ocobu) BuKnactu cBoto nosuuito (8 cnpasi, wo
cmocyemscA i npas ma iHmepecis)
(the) right to life - npaBo Ha xunTTA
(the) right to private life - npaBo Ha npuBaTHe XNTTA
(the) right to remain silent — npaBo (ocobu) 36epiratv MOBYaHHA/MOBYATU
(the) right to timely access to court documents — npaBo (ocobu) Ha BUacHuIA
LOCTYN 4O CYAOBMX JOKYMEHTIB

“Rule by Law” - “3giicHIOBaHHA/3iICHEHHA BNaAM LWAAXOM KOPUCINBOTO BUKOPUCTaHHA
npunucie npaea” (koHYenuis)
“Rule by the Law” - “3piiicHI0BaHHA/34iICHEHHA BNAAN WAAXOM KOPUCINBOrO
BMKOPUCTAHHA 3aKOHY” (KOHUenyid)
(the) Rule of Law — npaBoBnagas (me came, wjo “sepxogeHcmeso npaga”y cm.cm. 147,129,8
KoHcmumyuyii YkpaiHu)
democratic society subscribing to the Rule of Law - femokpaTtuuHe cycninbcTeo,
LL|O BU3HAE NpaBoBiaaan
democratic society based on the Rule of Law - nemokpaTtuuHe cycninbcTBo, 3acHoBaHe/
6a3oBaHe Ha NpPaBoOBNAAAI
the very foundations of the Rule of Law - BnacTusi nigsanuHu npasosnagas
(to) respect the Rule of Law — noBaxatun/B6epiratin npaBosnaaas
“Rule by Law” - “3giicHeHHA BNagu WAAXOM KOPUCINBOIO BUKOPUCTAHHA NPUNUCIB NpaBa”

(koHUenuis)
“Rule by the Law” - “3pilicHeHHsA Bnaau WAAXOM KOPUCINBOTO BUKOPUCTAHHA 3aKOHY”
(koHUenuis)

S

security of the State - 6e3neka gepxasu
signals intelligence - pagioenekTpoHHa po3Bigka
standards - ctaHgapTn
standards of honesty - ctaHgapTV NnpaBaMBOCTI (CMOCOBHO BUMOZ W00
npogeciliHoi disnibHocmi npasHuUka/adsokama e (i02o
CMOCYHKAX 3 iIHWUMU 0CO6AamMu Yu CMOpOHAMU CYyOOHUHCMBA)
standards of integrity — ctaHgapTV [O6pOYECHOCTI (CMOCo8HO BUMO2 U000
npogecitiHoi dianeHocmi npasHuka/adsokama
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8 li020 CMOCYHKAX 3 IHWUMU 0CO6amMu 4u CMopoHamu
Cy00oYUHCMEA)
standards of fairness — ctaHgapT1 cnpaBegnnBoOCTi (CMoco8HO 8uMO2 U000
npogecitiHoi disnnbHocMi npasHuUKa/adsokama 8 tiozo
CMOCYHKAX 3 iHWUMU 0CO6aMUu 4u CMOpPOHAMU CyOOYUHCMEA)

State authorities — opraHu fepxaBHoi Bnagu
State institutions - iHcTUTYy TV fep>kaBHOI BNagn
State-private actors — fep>xaBHO-NpuUBaTHI Cy6'eKkTM
State security — fepxaBHa 6e3neka
State structure — 6ynoBa fiepxaBu (opeaHisauitiHa)
(a) statute — 3aKoHOAABUMIN AKT MAPNAMEHTY
statutory provision — npuynuc cTaTyTHOro nNpaga (3adKkoHO0ag4y020 akma
napnameHmy)

straightforward case - npocTa (cygoBa) cnpaBa

supervision — Harnag

surveillance - cnocTepiraHHA/cnocTepeXXeHHnA; HarnAg; “BiacTexyBaHHA/BigCTEXXeHHA"
strategic surveillance - onepatnsHe cnoctepiraHHA/CNnoCTepeXeHHsA
targeted surveillance - LinboBe cnocTepiraHHA/CNOCTEPEXKEHHS
video surveillance - BigeocnocTepiraHHs/BigeocnocTeperkeHHs

T

time-limits — ctpoku (po321a0y cnpasu e cyoi)

transfer of judges — nepeBopaXeHHA/NepeBefeHHA CYALIB (3 00H020 cydy 00 iHW020)

trial in abstentia — cynoBwin po3rnag cnpasw 3a BiACYTHOCTI (Y KpUMIHAZILHOMY CyO04YUHCMB8I
—Ko/1u 0coba, Wo cynpomu Hei' 8UCYHYMo 38UHYBAYEHHS, He € i3UYHO
NpUCYMHbOI HA CYyO0BOMY 3ACIOAHHI; 3/1€XHO 8i0 HAYIOHA/IbHOT
npakmuku, it Moxe npedcmasismu d08oKaM-3axuCHUK)

U

unbiased advice - HeynepepaxeHa nopaga

unconstitutional legislative omission - HekoHcTUTYUiMHa 3aKOHOAaBYa Xx1ba/nomunKa

unconstitutionalities — Bunagku HeBignoBigHOCTI KOHCTUTYLIT

undue delay - HeBunpaBgaHe 3BoNiKaHHSA (CMOCOBHO p032/1A0y CNPAsu 8 CyOi YU BUHECEHHSA
io020 pilueHHA)

unlawfully obtained evidence - HenpaBomipHo 3800yTi fOKa3u

\')

values - uiHHOCTI/BapTOCTI
basic values — 3acagHwWyi LiHHOCTI/BapTOCTI
common values - cninbHi LiHHOCTI/BapTOCTi
social values - cycninbHi LiHHOCTI/BapTOCTI

w

well-grounded case - foctaTtHbO 06rpyHTOBaHa crpaBa

well-reasoned judgment - focTaTHbO 06rpyHTOBaHe CyAOBe PilleHHA

(a) whistle-blower - Brkpusau

withdrawal of a judge from a case - BigcTopoHIOBaHHSA/BIACTOPOHEHHSA CYAAi Bif BeleHHsA
cnpasu
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The Venice Commission of the Council of Europe

l. Introduction

. At its 86" plenary session (March 2011), the Venice Commission adopted the Report on

the Rule of Law (CDL-AD(2011)003rev). This report identified common features of the Rule

of Law, Rechtsstaat and Etat de droit. A first version of a checklist to evaluate the State of
the Rule of Law in single States was appended to this report.

2.0n 2 March 2012, the Venice Commission organised, under the auspices of the UK Chairmanship
of the Committee of Ministers of the Council of Europe, in co-operation with the Foreign and
Commonwealth Office of the United Kingdom and the Bingham Centre for the Rule of Law,
a conference on “The Rule of Law as a practical concept”. The conclusions of this conference
underlined that the Venice Commission would develop the checklist by, inter alia, including some
suggestions made at the conference.

3. A group of experts made up of Mr Bartole, Ms Bilkova, Ms Cleveland, Mr Craig, Mr Helgesen,
Mr Hoffmann-Riem, Mr Tuori, Mr van Dijk and Sir Jeffrey Jowell prepared the present detailed
version of the checklist.

4. The Venice Commission wishes to acknowledge the contribution of the Bingham Centre for the
Rule of Law, notably for the compilation of the selected standards in part Ill. The Commission also
wishes to thank the secretariats of the Consultative Council of European Judges (CCJE), the European
Commission against Racism and Intolerance (ECRI), the Framework Convention for the Protection of
National Minorities and the Group of States against Corruption (GRECO), as well as of OSCE/ODIHR
and of the European Union Agency for Fundamental Rights (FRA) for their co-operation.

5. The introductive part (I) first explains the purpose and scope of the report and then develops
the interrelations between the Rule of Law on the one side and democracy and human rights
on the other side (“the Rule of Law in an enabling environment”).

6. The second part (Il, benchmarks) is the core of the checklist and develops the various aspects
of the Rule of Law identified in the 2011 report: legality; legal certainty; prevention of abuse
of powers; equality before the law and non-discrimination and access to justice; while the last
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chapter provides two examples of particular challenges to the Rule of Law (corruption and conflict
of interest, and collection of data and surveillance).

7. The third part (lll, selected standards) lists the most important instruments of hard and soft
law addressing the issue of the Rule of Law.

8. The present checklist was discussed by the Sub-Commission on the Rule of Law on
17 December 2015 and on 10 March 2016, and was subsequently adopted by the Venice
Commission at its 106" plenary session (Venice, 11-12 March 2016).

A. Purpose and scope

9. The Rule of Law is a concept of universal validity. The “need for universal adherence to and
implementation of the Rule of Law at both the national and international levels” was endorsed by
all Members States of the United Nations in the 2005 Outcome Document of the World Summit
(§ 134). The Rule of Law, as expressed in the Preamble and in Article 2 of the Treaty on European
Union (TEV), is one of the founding values that are shared between the European Union (EV)
and its Member States.' In its 2014 New Framework to Strengthen the Rule of Law, the European
Commission recalls that “the principle of the Rule of Law has progressively become a dominant
organisational model of modern constitutional law and international organisations /.. ./ to regulate
the exercise of public powers” (pp. 3-4). In an increasing number of cases States refer to the Rule
of Law in their national constitutions.?

10. The Rule of Law has been proclaimed as a basic principle at universal level by the United
Nations - for example in the Rule of Law Indicators -, and at regional level by the Organization
of American States - namely in the Inter-American Democratic Charter - and the African Union -
in particular in its Constitutive Act. References to the Rule of Law may also be found in several
documents of the Arab League.

11. The Rule of Law is mentioned in the Preamble to the Statute of the Council of Europe as one
of the three “principles which form the basis of all genuine democracy”, together with individual
freedom and political liberty. Article 3 of the Statute makes respect for the principle of the Rule
of Law a precondition for accession of new member States to the Organisation. The Rule of Law
is thus one of the three intertwined and partly overlapping core principles of the Council of
Europe, with democracy and human rights. The close relationship between the Rule of Law and
the democratic society has been underlined by the European Court of Human Rights through
different expressions: “democratic society subscribing to the Rule of Law”, “democratic society
based on the Rule of Law” and, more systematically, “Rule of Law in a democratic society”. The
achievement of these three principles - respect for human rights, pluralist democracy and the
Rule of Law - is regarded as a single objective - the core objective - of the Council of Europe.

12. The Rule of Law has been systematically referred to in the major political documents of the
Council of Europe, as well as in numerous Conventions and Recommendations. The Rule of
Law is notably mentioned as an element of common heritage in the Preamble to the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), as a found-
ing principle of European democracies in Resolution Res(2002)12 establishing the European
Commission for the Efficiency of Justice (CEPEJ), and as a priority objective in the Statute of the

1. See,forexample, FRA (Fundamental Rights Agency) (2016), Fundamentalrights: challenges and achievements in 2015 - FRA
Annual report 2013, Luxembourg, Publications Office of the European Union (Publications Office), Chapter 7 (upcoming).
2. Cf.CDL-AD(2011)003rev, § 30ff.
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Venice Commission. However, the Council of Europe texts have not defined the Rule of Law, nor
has the Council of Europe created any specific monitoring mechanism for Rule of Law issues.

13. The Council of Europe has nevertheless acted in several respects with a view to promot-
ing and strengthening the Rule of Law through several of its bodies, notably the European
Court of Human Rights (ECtHR), the European Commission for the Efficiency of Justice (CEPEJ),
the Consultative Council of Judges of Europe (CCJE), the Group of States against Corruption
(GRECO), the Monitoring Committee of the Parliamentary Assembly of the Council of Europe,
the Commissioner for Human Rights and the Venice Commission.

14.n its Report on the Rule of Law of 2011,3 the Venice Commission examined the concept of the
Rule of Law, following Resolution 1594(2007) of the Parliamentary Assembly which drew attention
to the need to ensure a correct interpretation of the terms “Rule of Law”, “Rechtsstaat” and “Etat
de droit” or “prééminence du droit”, encompassing the principles of legality and of due process.

15. The Venice Commission analysed the definitions proposed by various authors coming from
different systems of law and State organisation, as well as diverse legal cultures. The Commission
considered that the notion of the Rule of Law requires a system of certain and foreseeable law,
where everyone has the right to be treated by all decision-makers with dignity, equality and
rationality and in accordance with the laws, and to have the opportunity to challenge decisions
before independent and impartial courts through fair procedures. The Commission warned
against the risks of a purely formalistic concept of the Rule of Law, merely requiring that any
action of a public official be authorised by law. “Rule by Law”, or “Rule by the Law”, or even “Law
by Rules” are distorted interpretations of the Rule of Law.*

16. The Commission also stressed that individual human rights are affected not only by the
authorities of the State, but also by hybrid (State-private) actors and private entities which per-
form tasks that were formerly the domain of State authorities, or include unilateral decisions
affecting a great number of people, as well as by international and supranational organisations.
The Commission recommended that the Rule of Law principles be applied in these areas as well.

17.The Rule of Law must be applied at all levels of public power. Mutatis mutandis, the principles
of the Rule of Law also apply in private law relations. The following definition by Tom Bingham
covers most appropriately the essential elements of the Rule of Law: “All persons and authorities
within the State, whether public or private, should be bound by and entitled to the benefit of laws
publicly made, taking effect (generally) in the future and publicly administered in the courts”.>

18. Inits report, the Commission concluded that, despite differences of opinion, consensus exists
on the core elements of the Rule of Law as well as on those of the Rechtsstaat and of the Etat de
droit, which are not only formal but also substantive or material (materieller Rechtsstaatsbegriff).
These core elements are: (1) Legality, including a transparent, accountable and democratic process
for enacting law; (2) Legal certainty; (3) Prohibition of arbitrariness; (4) Access to justice before
independent and impartial courts, including judicial review of administrative acts; (5) Respect for
human rights; and (6) Non-discrimination and equality before the law.

3. CDL-AD(2011)003rev.

4. See Parliamentary Assembly of the Council of Europe, Motion for a resolution presented by Mr Holovaty and
others, The principle of the rule of law, Doc. 10180, § 10. In this context, see also the Copenhagen document of
the CSCE, para. 2: “[participating States] consider that the rule of law does not mean merely a formal legality
which assures regularity and consistency in the achievement and enforcement of democratic order, but justice
based on the recognition and full acceptance of the supreme value of the human personality and guaranteed
by institutions providing a framework for its fullest expression.”

5. Tom Bingham, The Rule of Law (2010).
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19.Since its 2011 Report was oriented towards facilitating a correct and consistent understanding
and interpretation of the notion of the Rule of Law and, therefore, aimed at facilitating the prac-
tical application of the principles of the Rule of Law, a “checklist for evaluating the State of the
Rule of Law in single countries” was appended to the report, listing these six elements, broken
down into several sub-parameters.

20.In 2012, at a conference which the Venice Commission organised in London under the aus-
pices of the UK Foreign Office and in co-operation with the Bingham Centre for the Rule of Law,
it launched the project to further develop the checklist as a ground-breaking new, functional
approach to assessing the State of the Rule of Law in a given State.

21. In 2013, the Council of the European Union has begun implementing a new Rule of Law
Dialogue with the member States, which would take place on an annual basis. It underlined that
“respecting the rule of law is a prerequisite for the protection of fundamental rights” and called
on the Commission “to take forward the debate in line with the Treaties on the possible need for
and shape of a collaborative and systematic method to tackle these issues”® In 2014, the European
Commission adopted a mechanism for addressing systemic Rule of Law issues in Member States
of the European Union (EV). This “new EU Framework to strengthen the Rule of Law” establishes
an early warning tool based on “the indications received from available sources and recognised
institutions, including the Council of Europe”; “[iln order to obtain expert knowledge on particular
issues relating to the rule of law in Member States, the (European) Commission ... will as a rule
and in appropriate cases, seek the advice of the Council of Europe and/or its Venice Commission””

22. At the United Nations level, following the publication of “Rule of Law Indicators” in 20112 the
United Nations General Assembly adopted in 2012 a Declaration of the High-level Meeting of the
General Assembly on the Rule of Law at the National and International Levels, recognising that
the “Rule of Law applies to all States equally, and to international organizations”.

23. The sustainable development agenda with its 17 Sustainable Development Goals (SDGs) and
169 targets to be delivered by 2030 was unanimously adopted by the UN General Assembly in
September 2015. The SDGs, which comprise a number of Goals, are aimed to be truly transformative
and have profound implications for the realization of the agenda, envisaging “[a world] in which
democracy, good governance and the rule of law, as well as an enabling environment at the national
and international levels, are essential for sustainable development...” Goal 16 commits States to
“Promote peaceful and inclusive societies for sustainable development, provide access to justice
for all and build effective, accountable and inclusive institutions at all levels”. The achievement of
Goal 16 will be assessed against a number of targets, some of which incorporate Rule of Law com-
ponents, such as the development of effective accountable and transparent institutions (target
16.6) and responsive, inclusive participatory and representative decision making at all levels (target
16.7). However, it is Target 16.3, committing States to “Promote the rule of law at the national and
international levels and ensure equal access to justice for all” that offers a unique opportunity for
revitalizing the relationship between citizens and the State. This Checklist could be a very important
tool to assist in the qualitative measurement of Rule of Law indicators in the context of the SDGs.

6.  Council conclusions on fundamental rights and rule of law and on the Commission 2012 Report on the Application of
the Charter of Fundamental Rights of the European Union, Justice and Home Affairs Council Meeting, Luxembourg, 6-7
June 2013, part ¢, available at: http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/jha/137404.pdf.

7. Communication from the European Commission to the European Parliament and the Council, ‘A new EU
Framework to strengthen the Rule of Law’, COM(2014) 158 final/2, http://ec.europa.eu/justice/effective-justice/
files/com 2014 158 en.pdf.

8. Thisdocumentis ajoint publication of the United Nations Department of Peacekeeping Operations (DPKO) and
the Office of the United Nations High Commissioner for Human Rights (OHCHR).
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24. The present checklist is intended to build on these developments and to provide a tool for
assessing the Rule of Law in a given country from the view point of its constitutional and legal
structures, the legislation in force and the existing case-law. The checklist aims at enabling an
objective, thorough, transparent and equal assessment.

25. The checklist is mainly directed at assessing legal safeguards. However, the proper imple-
mentation of the law is a crucial aspect of the Rule of Law and must therefore also be taken into
consideration. Thatis why the checklist also includes certain complementary benchmarks relating
to the practice. These benchmarks are not exhaustive.

26. Assessing whether the parameters have been met requires sources of verification (standards).
For legal parameters, these will be the law in force, as well as, for example, in Europe, the legal
assessments thereof by the European Court of Human Rights, the Venice Commission, Council
of Europe monitoring bodies and other institutional sources. For parameters relating to the
practice, multiple sources will have to be used, including institutional ones such as the CEPEJ
and the European Union Agency for Fundamental Rights.

27. The checklist is meant as a tool for a variety of actors who may decide to carry out such an
assessment: These may include Parliaments and other State authorities when addressing the
need and content of legislative reform, civil society and international organisations, including
regional ones — notably the Council of Europe and the European Union. Assessments have to
take into account the whole context, and avoid any mechanical application of specific elements
of the checklist.

28. Itis not within the mandate of the Venice Commission to proceed with Rule of Law assessments
in given countries on its own initiative; however, it is understood that when the Commission,
upon request, deals with Rule of Law issues within the framework of the preparation of an opin-
ion relating a given country, it will base its analysis on the parameters of the checklist within the
scope of its competence.

29. The Rule of Law is realised through successive levels achieved in a progressive manner: the
more basic the level of the Rule of Law, the greater the demand for it. Full achievement of the
Rule of Law remains an on-going task, even in the well-established democracies. Against this
background, it should be clear that the parameters of the checklist do not necessarily all have to
be cumulatively fulfilled in order for a final assessment on compliance with the Rule of Law to be
positive. The assessment will need to take into account which parameters are not met, to what
extent, in what combination etc. The issue must be kept under constant review.

30. The checklist is neither exhaustive nor final: it aims to cover the core elements of the Rule of
Law. The checklist could change over time, and be developed to cover other aspects or to go
into further detail. New issues might arise that would require its revision. The Venice Commission
will therefore provide for a regular updating of the Checklist.

31.The Rule of Law and human rights are interlinked, as the next chapter will explain. The Rule
of Law would just be an empty shell without permitting access to human rights. Vice-versa,
the protection and promotion of human rights are realised only through respect for the Rule
of Law: a strong regime of Rule of Law is vital to the protection of human rights. In addition,
the Rule of Law and several human rights (such as fair trial and freedom of expression) over-
lap.® While recognising that the Rule of Law can only be fully realised in an environment that

9. SeeFRA (2014), An EU internal strategic framework for fundamental rights: joining fundamental rights: joining forces
to achieve better results. Luxembourg, Publications Office of the European Union (Publications Office).
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protects human rights, the checklist will expressly deal with human rights only when they are
linked to specific aspects of the Rule of Law."

32. Since the Venice Commission is a body of the Council of Europe, the checklist emphasises
the legal situation in Europe, as expressed in particular in the case-law of the European Court of
Human Rights and also of the Court of Justice of the European Union within its specific remit. The
Rule of Law is however a universal principle, and this document also refers, where appropriate,
to developments at global level as well as in other regions of the world, in particular in part IlI
enumerating international standards.

B.The Rule of Law in an enabling environment

33. The Rule of Law is linked not only to human rights but also to democracy, i.e. to the third
basic value of the Council of Europe. Democracy relates to the involvement of the people in the
decision-making process in a society; human rights seek to protect individuals from arbitrary
and excessive interferences with their freedoms and liberties and to secure human dignity; the
Rule of Law focuses on limiting and independently reviewing the exercise of public powers. The
Rule of Law promotes democracy by establishing accountability of those wielding public power
and by safeguarding human rights, which protect minorities against arbitrary majority rules.

34.The Rule of Law has become “a global ideal and aspiration”,”" with a common core valid every-
where. This, however, does not mean that its implementation has to be identical regardless of the
concrete juridical, historical, political, social or geographical context. While the main components
or “ingredients”™ of the Rule of Law are constant, the specific manner in which they are realised
may differ from one country to another depending on the local context; in particular on the
constitutional order and traditions of the country concerned. This context may also determine
the relative weight of each of the components.

35. Historically, the Rule of Law was developed as a means to restrict State (governmental)
power. Human rights were seen as rights against intrusions by holders of this power (“negative
rights”). In the meantime the perception of human rights has changed in many States as well asin
European and international law. There are several differences in the details, but nonetheless there
is a trend to expand the scope of civil and political rights, especially by acknowledging positive
obligations of the State to guarantee effective legal protection of human rights vis-a-vis private
actors. Relevant terms are “positive obligations to protect”, “horizontal effects of fundamental
rights” or “Drittwirkung der Grundrechte”,

36. The European Court of Human Rights has acknowledged positive obligations in several fields,
forinstance related to Art. 8 ECHR.” In several decisions the Court has developed specific positive
obligations of the State by combining Art. 8 ECHR and the Rule of Law." Even though positive
obligations to protect could not be solely derived from the Rule of Law in these cases, the Rule of
Law principle creates additional obligations of the State to guarantee that individuals under their

10. Ontheissue, seein particularthe Report on the Rule of Law adopted by the Venice Commission, CDL-AD(2011)003rev,
§59-61. The report also underlines (§ 41) that “[a] consensus can now be found for the necessary elements of the Rule
of Law as well as those of the Rechtsstaat which are not only formal but also substantial or material” (emphasis added).

11.  Rule of Law. A Guide for Politicians, HIIL, Lund/The Hague, 2012, p. 6.

12. Venice Commission Report on the Rule of Law, CDL-AD(2011)003rev, § 37.

13. See for example ECtHR, Centro Europe 7 and di Stefano v. Italy, 38433/09, 7 June 2012, § 134, 156; Bdrbulescu v.
Romania, 61496/08, 12 January 2016, § 52ff.

14. See ECtHR, Sylvesterv. Austria, 36812/97 and 40104/98, 24 April 2003, § 63; P.P. v. Poland, 8677/03, 8 January 2008, § 88.
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jurisdiction have access to effective legal means to enforce the protection of their human rights,
in particular in situations when private actors infringe these rights. Thus the Rule of Law creates
a benchmark for the quality of laws protecting human rights: legal provisions in this field — and
beyond® - have to be, inter alia, clear and predictable, and non-discriminatory, and they must
be applied by independent courts under procedural guarantees equivalent to those applied in
conflicts resulting from interferences with human rights by public authorities.

37. One of the relevant contextual elements is the legal system at large. Sources of law which
enshrine legal rules, thus granting legal certainty, are not identical in all countries: some States
adhere largely to statute law, save for rare exceptions, whereas others include adherence to the
common law judge-made law.

38. States may also use different means and procedures - for example related to the fair trial prin-
ciple - in criminal proceedings (adversarial system as compared to inquisitorial system, right to a
jury as compared to the resolution of criminal cases by judges). The material means that are instru-
mental in guaranteeing fair trial, such as legal aid and other facilities, may also take different forms.

39.The distribution of powers among the different State institutions may also impact the context
in which this checklist is considered. It should be well-adjusted through a system of checks and
balances. The exercise of legislative and executive power should be reviewable for its constitu-
tionality and legality by an independent and impartial judiciary. A well-functioning judiciary,
whose decisions are effectively implemented, is of the highest importance for the maintenance
and enhancement of the Rule of Law.

40. Atthe international level, the demands and implications of the Rule of Law reflect the particulari-
ties of the international legal system. In many respects that system is far less developed than national
constitutional and legal systems. Apart from special regional systems like that of the European
Union, international systems have no permanent legislator, and for most cases no judiciary with
obligatory jurisdiction, while the democratic characteristics in decision-making are still very weak.

41. The European Union’s supranational nature led it to develop the concept of Rule of Law as a
general principle of law applicable to its own legal system. According to the case law of the Court
of Justice of the European Union, the Rule of Law includes the supremacy of law, the institutional
balance, judicial review, (procedural) fundamental rights, including the right to a judicial remedy,
as well as the principles of equality and proportionality.

42. The contextual elements of the Rule of Law are not limited to legal factors. The presence (or
absence) of a shared political and legal culture within a society, and the relationship between that
culture and the legal order help to determine to what extent and at what level of concreteness
the various elements of the Rule of Law have to be explicitly expressed in written law. Thus, for
instance, national traditions in the area of dispute settlement and conflict resolution will have
an impact upon the concrete guarantees of fair trial offered in a country. It is important that in
every State a robust political and legal culture supports particular Rule of Law mechanisms and
procedures, which should be constantly checked, adapted and improved.

43.The Rule of Law can only flourish in a country whose inhabitants feel collectively responsible
for the implementation of the concept, making it an integral part of their own legal, political and
social culture.

15.  As Rule of Law guarantees apply not only to human rights law but to all laws.
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Il. Benchmarks

A. Legality'®

1. Supremacy of the law

Is supremacy of the law recognised?
i. Isthere a written Constitution?
ii. Is conformity of legislation with the Constitution ensured?
iii. Is legislation adopted without delay when required by the Constitution?

iv. Does the action of the executive branch conform with the Constitution and other
laws?"

v. Are regulations adopted without delay when required by legislation?

vi. Is effective judicial review of the conformity of the acts and decisions of the exec-

utive branch of government with the law available?

Does such judicial review also apply to the acts and decisions of independent

agencies and private actors performing public tasks?

viii.ls effective legal protection of individual human rights vis-a-vis infringements by
private actors guaranteed?

Vii.

44, State action must be in accordance with and authorised by the law. Whereas the necessity
for judicial review of the acts and decisions of the executive and other bodies performing public
tasks is universally recognised, national practice is very diverse on how to ensure conformity of
legislation with the Constitution. While judicial review is an effective means to reach this goal,

16. The principle of legality is explicitly recognised as an aspect of the Rule of Law by the European Court of Justice,
see ECJ, C-496/99 P, Commission v. CAS Succhi di Frutta, 29 April 2004, § 63.

17. This results from the principle of separation of powers, which also limits the discretion of the executive: cf.
CM(2008)170, The Council of Europe and the Rule of Law, § 46.
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there may also be other means to guarantee the proper implementation of the Constitution to
ensure respect for the Rule of Law, such as a priori review by a specialised committee.’®

2. Compliance with the law"

Do public authorities act on the basis of, and in accordance with
standing law??°

i. Are the powers of the public authorities defined by law?*

ii. Isthe delineation of powers between different authorities clear?

iii. Are the procedures that public authorities have to follow established by law?

iv. May public authorities operate without a legal basis? Are such cases duly justified?

v. Do public authorities comply with their positive obligations by ensuring imple-
mentation and effective protection of human rights?

vi. In cases where public tasks are delegated to private actors, are equivalent guar-
antees established by law?*

45. A basic requirement of the Rule of Law is that the powers of the public authorities are defined
by law. In so far as legality addresses the actions of public officials, it also requires that they have
authorisation to act and that they subsequently act within the limits of the powers that have been
conferred upon them, and consequently respect both procedural and substantive law. Equivalent
guarantees should be established by law whenever public powers are delegated to private actors
- especially but not exclusively coercive powers. Furthermore, public authorities must actively
safeguard the fundamental rights of individuals vis-a-vis other private actors.?

46."“Law” covers not only constitutions, international law, statutes and regulations, but also, where
appropriate, judge-made law,* such as common-law rules, all of which is of a binding nature. Any
law must be accessible and foreseeable.?®

19.

20.

21.
22.
23.
24,

25.

The Venice Commission is in principle favourable to full review of constitutionality, but a properimplementation
of the Constitution is sufficient: cf. CDL-AD(2008)010, Opinion on the Constitution of Finland, § 115ff. See especially
the section on Constitutional Justice (I.E.3).

On the hierarchy of norms, see CDL-JU(2013)020, Memorandum - Conference on the European standards of Rule
of Law and the scope of discretion of powers in the member States of the Council of Europe (Yerevan, Armenia,
3-5July 2013).

The reference to «law » for acts and decisions affecting human rights is to be found in a number of provisions of
the European Convention on Human Rights, including Article 6.1, 7 and Articles 8.2,9.2, 10.2 and 11.2 concerning
restrictions to fundamental freedoms. See, among many other authorities, ECtHR Amann v. Switzerland, 27798/95,
16 February 2000, § 47ff; Slivenko v. Latvia, 48321/99, 9 October 2003, § 100; X. v. Latvia, 27853/09, 26 November
2013, § 58; Kuri¢ and Others v. Slovenia, 26828/06, 12 March 2014, § 341.

Discretionary power is, of course, permissible, but must be controlled. See below II.C.1.

Cf. below II.A.8.

For arecentreference to positive obligations of the State to ensure the fundamental rights of individuals vis-a-vis
private actors, see ECtHR Bdrbulescu v. Romania, 61496/08, 12 January 2016, § 52ff (concerning Article 8 ECHR).
Law “comprises statute law as well as case-law”, ECtHR Achour v. France, 67335/01, 29 March 2006, § 42; cf Kononov
v. Latvia [GC], 36376/04, 17 May 2010, § 185.

ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April 1979, § 46ff. On the conditions of
accessibility and foreseeability, see, e.g., ECtHR Kuri¢ and Others v. Slovenia, 26828/06, 26 June 2012, § 341ff; Amann
v. Switzerland, 27798/95, 16 February 2000, § 50; Slivenko v. Latvia, 48321/99, 9 October 2003, § 100. The Court of
the European Union considers that the principles of legal certainty and legitimate expectations imply that “the
effect of Community legislation must be clear and expectable to those who are subject to it": ECJ, 212 to 217/80,
Amministrazione delle finanze dello Stato v. SRL Meridionale Industria Salumi and Others, 12 November 1981, § 10;
or “that legislation be clear and precise and that its application be foreseeable for all interested parties”: CJEU,
(C-585/13, Europdisch-Iranische Handelsbank AG v. Council of the European Union, 5 March 2015, § 93; cf. ECJ, C325/91,
France v Commission, 16 June 1993, § 26. For more details, see II.B (legal certainty).
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3. Relationship between international law and domestic law

Does the domestic legal system ensure that the State abide by its binding obligations
under international law? In particular:

i. Does it ensure compliance with human rights law, including binding decisions of
international courts?

ii. Are there clear rules on the implementation of these obligations into domestic
law?%6

47. The principle pacta sunt servanda (agreements must be kept) is the way in which interna-
tional law expresses the principle of legality. It does not deal with the way in which international
customary or conventional law is implemented in the internal legal order, but a State “may not
invoke the provisions of its internal law as justification for its failure to perform a treaty”? or to
respect customary international law.

48. The principle of the Rule of Law does not impose a choice between monism and dualism,
but pacta sunt servanda applies regardless of the national approach to the relationship between
international and internal law. At any rate, full domestic implementation of international law is
crucial. When international law is part of domestic law, it is binding law within the meaning of
the previous paragraph relating to supremacy of law (Il.A.2). This does not mean, however, that
it should always have supremacy over the Constitution or ordinary legislation.?

4. Law-making powers of the executive

Is the supremacy of the legislature ensured?

iii. Are general and abstract rules included in an Act of Parliament or a regulation
based on that Act, save for limited exceptions provided for in the Constitution?

iv. What are these exceptions? Are they limited in time? Are they controlled by
Parliament and the judiciary? Is there an effective remedy against abuse?

v. When legislative power is delegated by Parliament to the executive, are the
objectives, contents, and scope of the delegation of power explicitly defined in
a legislative act?*®

49. Unlimited powers of the executive are, de jure or de facto, a central feature of absolutist and
dictatorial systems. Modern constitutionalism has been built against such systems and therefore
ensures supremacy of the legislature.?

26. Cf. Article 26 (pacta sunt servanda) and Article 27 (internal law and observance of treaties) of the 1969 Vienna
Convention on the Law of Treaties; CDL-STD(1993)006, The relationship between international and domestic
law, § 3.6 (treaties), 4.9 (international custom), 5.5 (decisions of international organisations), 6.4 (international
judgments and rulings); CDL-AD(2014)036, Report on the Implementation of Human Rights Treaties in Domestic
Law and the Role of Courts, § 50.

27. Article 27 of the Vienna Convention on the Law of Treaties; see also Article 46 (Provisions of internal law regarding
the competence to conclude treaties).

28. See Article 80 of the German Constitution; Article 76 of the Italian Constitution; Article 92 of the Constitution of
Poland; Article 290.1 of the Treaty on the Functioning of the European Union, which States that “[tlhe essential
elements of an area shall be reserved for the legislative act and accordingly shall not be the subject of a delegation
of power”.

29. ECtHR Sunday Times, above note 25.
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5. Law-making procedures

Is the process for enacting law transparent, accountable, inclusive
and democratic?

i. Are there clear constitutional rules on the legislative procedure?*
ii. Is Parliament supreme in deciding on the content of the law?

iii. Is proposed legislation debated publicly by parliament and adequately justified
(e.g. by explanatory reports)?*’

iv. Does the public have access to draft legislation, at least when it is submitted to
Parliament? Does the public have a meaningful opportunity to provide input?*?

v. Where appropriate, are impact assessments made before adopting legislation
(e.g. on the human rights and budgetary impact of laws)?**

vi. Does the Parliament participate in the process of drafting, approving, incorporating
and implementing international treaties?

50. As explained in the introductory part, the Rule of Law is connected with democracy in that it
promotes accountability and access to rights which limit the powers of the majority.

6. Exceptions in emergency situations

Are exceptions in emergency situations provided for by law?

30.

31.

32.

33.

i. Are there specific national provisions applicable to emergency situations (war
or other public emergency threatening the life of the nation)? Are derogations
to human rights possible in such situations under national law? What are the
circumstances and criteria required in order to trigger an exception?

ii. Does national law prohibit derogation from certain rights even in emergency
situations? Are derogations proportionate, that is limited to the extent strictly

On the need to clarify and streamline legislative procedures, see e.g. CDL-AD(2012)026, § 79; cf. CDL-AD(2002)012,
Opinion on the draft revision of the Romanian Constitution, § 38ff.

According to the European Court of Human Rights, exacting and pertinent review of (draft) legislation, not only a
posteriori by the judiciary, but also a priori by the legislature, makes restrictions to fundamental rights guaranteed
by the Convention more easily justifiable: ECtHR Animal Defenders International v. the United Kingdom, 48876/08,
22 April 2013, §106ff.

UN Human Rights Committee, General Comment No. 25 (1996), Article 25 (Participation in Public Affairs and the
Right to Vote) - The Right to Participate in Public Affairs, Voting Rights and the Right of Equal Access to Public
Service, - provides that “[clitizens also take part in the conduct of public affairs by exerting influence through public
debate” (§ 8). Available at http://www.refworld.org/cgi-bin/texis/vtx/rwmain?page=search&docid=453883fc22
&skip=0&guery=general comment 25. The CSCE Copenhagen Document provides that legislation is “adopted
atthe end of a public procedure” and the 1991 Moscow Document (http://www.osce.org/odihr/elections/14310)
states that “[Llegislation will be formulated and adopted as the result of an open process” (§ 18.1).

ECtHR Hatton v. the United Kingdom, 36022/97,8 July 2003, § 128:“A governmental decision-making process concerning
complexissues of environmental and economic policy such as in the present case must necessarily involve appropriate
investigations and studies in order to allow them to strike a fair balance between the various conflicting interests
at stake.” See also Evans v. the United Kingdom, 6339/05, 10 April 2007, § 64. About the absence of real parliamentary
debate since the adoption of a statute, which took place in 1870, see Hirst (No. 2) v. the United Kingdom, 74025/01,
6 October 2005, § 79. In Finland, the instructions for law-drafting include such a requirement.
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required by the exigencies of the situation, in duration, circumstance and scope?3*

iii. Arethe possibilities for the executive to derogate from the normal division of pow-
ers in emergency circumstances also limited in duration, circumstance and scope?

iv. What is the procedure for determining an emergency situation? Are there parlia-
mentary control and judicial review of the existence and duration of an emergency
situation, and the scope of any derogation thereunder?

51. The security of the State and of its democratic institutions, and the safety of its officials and
population, are vital public and private interests that deserve protection and may lead to a
temporary derogation from certain human rights and to an extraordinary division of powers.
However, emergency powers have been abused by authoritarian governments to stay in power,
to silence the opposition and to restrict human rights in general. Strict limits on the duration,
circumstance and scope of such powers is therefore essential. State security and public safety can
only be effectively secured in a democracy which fully respects the Rule of Law.** This requires
parliamentary control and judicial review of the existence and duration of a declared emergency
situation in order to avoid abuse.

52. The relevant provisions of the International Covenant on Civil and Political Rights, of the
European Convention on Human Rights and the American Convention on Human Rights are
similar.3® They provide for the possibility of derogations (as distinguished from mere limita-
tions of the rights guaranteed) only in highly exceptional circumstances. Derogations are not
possible from “the so-called absolute rights: the right to life, the prohibition of torture and
inhuman or degrading treatment or punishment, and of slavery, and the nullum crimen, nulla
poena principle” among others.>” Item II.A.6.i summarises the requirements of these treaties.

7. Duty to implement the law

What measures are taken to ensure that public authorities effectively implement the law?

i. Are obstacles to the implementation of the law analysed before and after its
adoption?
ii. Are there effective remedies against non-implementation of legislation?

iii. Does the law provide for clear and specific sanctions for non-obedience of the
law?38

iv. Is there a solid and coherent system of law enforcement by public authorities to
enforce these sanctions?

v. Are these sanctions consistently applied?

34. Cf. Article 15 ECHR (“derogation in time of emergency”); Article 4 ICCPR; Article 27 ACHR. For an individual
application of Article 15 ECHR, see ECtHR A. and Others v. the United Kingdom, 3455/05, 19 February 2009, § 178,
182:aderogation to Article 5§ 1 ECHR was considered as disproportionate. On emergency powers, see also CDL-
STD(1995)012, Emergency Powers; CDL-AD(2006)015, Opinion on the Protection of Human Rights in Emergency
Situations.

35. CDL-AD(2006)015, § 33.

36. Article 15 ECHR: Article 4 ICCPR; Article 27 ACHR.

37. CDL-AD(2006)015, § 9. On derogations under Article 15 ECHR, see more generally CDL-AD(2006)015, § 9ff, and
the quoted case-law.

38. On the need for effective and dissuasive sanctions, see e.g. CDL-AD(2014)019, § 89; CDL-AD(2013)021, § 70.
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53. Although full enforcement of the law is rarely possible, a fundamental requirement of the Rule
of Law is that the law must be respected. This means in particular that State bodies must effectively
implement laws. The very essence of the Rule of Law would be called in question if law appeared
only in the books but were not duly applied and enforced.* The duty to implement the law is
threefold, since itimplies obedience to the law by individuals, the duty reasonably to enforce the
law by the State and the duty of public officials to act within the limits of their conferred powers.

54. Obstacles to the effective implementation of the law can occur not only due to the illegal or
negligent action of authorities, but also because the quality of legislation makes it difficult to
implement. Therefore, assessing whether the law is implementable in practice before adopting
it, as well as checking a posteriori whether it may be and is effectively applied is very important.
This means that ex ante and ex post legislative evaluation has to be performed when addressing
the issue of the Rule of Law.

55. Proper implementation of legislation may also be obstructed by the absence of sufficient
sanctions (lex imperfecta), as well as by an insufficient or selective enforcement of the relevant
sanctions.

8. Private actors in charge of public tasks

Does the law guarantee that non-State entities which, fully or in part, have taken on
traditionally public tasks, and whose actions and decisions have a similarimpact on
ordinary people as those of public authorities, are subject to the requirements of the
Rule of Law and accountable in a manner comparable to those of public authorities?*°

56. There are a number of areas where hybrid (State-private) actors or private entities exercise
powers that traditionally have been the domain of State authorities, including in the fields of
prison management and health care. The Rule of Law must apply to such situations as well.

39. The need for ensuring proper implementation of the legislation is often underlined by the Venice Commission:
see e.g. CDL-AD(2014)003, § 11: “the key challenge for the conduct of genuinely democratic elections remains
the exercise of political will by all stakeholders, to uphold the letter and the spirit of the law, and to implement
it fully and effectively”; CDL-AD(2014)001, § 85.

40. Cf.Article 124 of the Constitution of Finland: “A public administrative task may be delegated to others than public
authorities only by an Act or by virtue of an Act, if this is necessary for the appropriate performance of the task
and if basic rights and liberties, legal remedies and other requirements of good governance are not endangered.”
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B. Legal certainty

1. Accessibility of legislation

Are laws accessible?
i. Arealllegislative acts published before entering into force?

ii. Are they easily accessible, e.g. free of charge via the Internet and/or in an official
bulletin?

2. Accessibility of court decisions

Are counts decisions accessible?
i. Are court decisions easily accessible to the public?*
ii. Are exemptions sufficiently justified?

57. As court decisions can establish, elaborate upon and clarify law, their accessibility is part of
legal certainty. Limitations can be justified in order to protect individual rights, for instance those
of juveniles in criminal cases.

3. Foreseeability of the laws

Are the effects of laws foreseeable?*
i. Are the laws written in an intelligible manner?

ii. Does new legislation clearly State whether (and which) previous legislation is
repealed oramended? Are amendments incorporated in a consolidated, publicly
accessible, version of the law?

58. Foreseeability means not only that the law must, where possible, be proclaimed in advance
of implementation and be foreseeable as to its effects: it must also be formulated with sufficient
precision and clarity to enable legal subjects to regulate their conduct in conformity with it.**

59.The necessary degree of foreseeability depends however on the nature of the law. In particu-
lar, it is essential in criminal legislation. Precaution in advance of dealing with concrete dangers
has now become increasingly important; this evolution is legitimate due to the multiplication
of the risks resulting in particular from the changing technology. However, in the areas where
the precautionary approach of laws apply, such as risk law, the prerequisites for State action are
outlined in terms that are considerably broader and more imprecise, but the Rule of Law implies
that the principle of foreseeability is not set aside.

41. ECtHR Fazlyiskiv. Bulgaria, 40908/05, 16 April 2013, § 64-70, in particular § 65; Ryakib Biryukov v. Russia, 14810/02,
17 January 2008, in particular § 30ff; cf. Kononov v. Latvia, 36376/04, 17 May 2010, § 185.

42. ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April 1979, § 46ff; Rekvényiv. Hungary, 25390/94,
20 May 1999, § 34ff.

43. ECtHR The Sunday Times v. the United Kingdom (No. 1), 6538/74, 26 April 1979, § 49.
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4. Stability and consistency of law

Are laws stable and consistent?
i. Arelaws stable, to the extent that they are changed only with fair warning?**
ii. Are they consistently applied?

60. Instability and inconsistency of legislation or executive action may affect a person’s ability
to plan his or her actions. However, stability is not an end in itself: law must also be capable of
adaptation to changing circumstances. Law can be changed, but with public debate and notice,
and without adversely affecting legitimate expectations (see next item).

5. Legitimate expectations

Is respect for the principle of legitimate expectations ensured?

61. The principle of legitimate expectations is part of the general principle of legal certainty in
European Union law, derived from national laws. It also expresses the idea that public authorities
should not only abide by the law but also by their promises and raised expectations. According
to the legitimate expectation doctrine, those who act in good faith on the basis of law as it is,
should not be frustrated in their legitimate expectations. However, new situations may justify
legislative changes going frustrating legitimate expectations in exceptional cases. This doctrine
applies not only to legislation but also to individual decisions by public authorities.*

6. Non-retroactivity

Is retroactivity of legislation prohibited?
i. Isretroactivity of criminal legislation prohibited?
ii. Towhatextentis there also a general prohibition on the retroactivity of other laws?*
iii. Are there exceptions, and, if so, under which conditions?

44. The Venice Commission has addressed the issue of stability of legislation in the electoral field: Code of Good
Practice in Electoral Matters, CDL-AD(2002)023rev, I1.2; Interpretative Declaration on the Stability of the Electoral
Law, CDL-AD(2005)043.

45. For example, individuals who have been encouraged to adopt a behaviour by Community measures may
legitimately expect not to be subject, upon the expiry of this undertaking, to restrictions which specifically affect
them precisely because they availed themselves of the possibilities offered by the Community provisions: ECJ,
120/86, Mulder v. Minister van Landbouw en Visserij, 28 April 1988, § 21ff. In the case-law of the European Court
of Human Rights, the doctrine of legitimate expectations essentially applies to the protection of property as
guaranteed by Article 1 of the First Additional Protocol to the European Convention on Human Rights: see e.g.
ECtHR Anhaeuser-Busch Inc. v. Portugal [GC], 73049/01, 11 January 2007, § 65; Gratzinger and Gratzingerova v. the
Czech Republic [GC] (dec.), 39794/98, 10 July 2002, § 68ff; National & Provincial Building Society, Leeds Permanent
Building Society and Yorkshire Building Society v. the United Kingdom, 21319/93, 21449/93, 21675/93, 21319/93,
21449/93 and 21675/93, 23 October 1997, § 62ff.

46. See Article 7.1 ECHR, Article 15 ICCPR, Article 9 ACHR, Article 7.2 of the African (Banjul) Charter on Human and
Peoples’ Rights [ACHPR] for criminal law; Article 28 of the Vienna Convention on the Law of Treaties for international
treaties.
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7. Nullum crimen sine lege and nulla poena sine lege principles

Do the nullum crimen sine lege and nulla poena sine lege (no crime, no penalty
without a law) principles apply?

62. People must be informed in advance of the consequences of their behaviour. This implies
foreseeability (above 11.B.3) and non-retroactivity especially of criminal legislation. In civil and
administrative law, retroactivity may negatively affect rights and legal interests.*” However,
outside the criminal field, a retroactive limitation of the rights of individuals or imposition
of new duties may be permissible, but only if in the public interest and in conformity with
the principle of proportionality (including temporally). The legislator should not interfere
with the application of existing legislation by courts.

8. Res judicata*®

Is respect of res judicata ensured?

i. Is respect for the ne bis in idem principle (prohibition against double jeopardy)
ensured?

ii. May final judicial decisions be revised?
iii. If so, under which conditions?

63. Res judicata implies that when an appeal has been finally adjudicated, further appeals are not
possible. Final judgments must be respected, unless there are cogent reasons for revising them.*

47. The principle of non-retroactivity does not apply when the new legislation places individuals in a more favourable
position. The European Court of Human considers that Article 7 ECHR includes the principle of retrospectiveness
of the more lenient criminal law: see Scoppola v. Italy (No. 2), 10249/03, 17 September 2009.

48. Article 4 Protocol 7 ECHR, Article 14.7 ICCPR, Article 8.4 ACHR (in the penal field); on the respect of the principle
of res judicata, see e.g. ECtHR Brumdrescu v. Romania, 28342/95, 28 October 1999, § 62; Kulkov and Others v. Russia,
25114/03,11512/03,9794/05, 37403/05, 13110/06, 19469/06, 42608/06, 44928/06, 44972/06 and 45022/06, 8 January
20009, § 27; Duca v. Moldova, 75/07, 3 March 2009, § 32. The Court considers respect of res judicata as an aspect of
legal certainty. Cf. Marckx v. Belgium, 6833/74, 13 June 1979, § 58.

49. Cf.The Council of Europe and the Rule of Law - An overview, CM(2008)170, 21 November 2008, § 48.
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C. Prevention of abuse (misuse) of powers®*°

Are there legal safeguards against arbitrariness and abuse of power (détournement
de pouvoir) by public authorities?

i. If yes, what is the legal source of this guarantee (Constitution, statutory law,
case-law)?

ii. Are there clear legal restrictions to discretionary power, in particular when exer-
cised by the executive in administrative action?”'

iii. Are there mechanisms to prevent, correct and sanction abuse of discretionary
powers (détournement de pouvoir)? When discretionary power is given to officials,
is there judicial review of the exercise of such power?

iv. Are public authorities required to provide adequate reasons for their decisions, in
particular when they affect the rights of individuals? Is the failure to State reasons
a valid ground for challenging such decisions in courts?

64. An exercise of power that leads to substantively unfair, unreasonable, irrational or oppressive
decisions violates the Rule of Law.

65. Itis contrary to the Rule of Law for executive discretion to be unfettered power. Consequently,
the law must indicate the scope of any such discretion, to protect against arbitrariness.

66. Abuse of discretionary power should be controlled by judicial or other independent review.
Available remedies should be clear and easily accessible.

67. Access to an ombudsperson or another form of non-contentious jurisdiction may also be
appropriate.

68. The obligation to give reasons should also apply to administrative decisions.>

50. Protection against arbitrariness was mentioned by the European Court of Human Rights in a number of cases. In
addition to those quoted in the next note, see e.g. Husayn (Abu Zubaydah) v. Poland, 7511/13, 24 July 2014, § 521ff;
Hassanv. the United Kingdom, 29750/09, 16 September 2014, § 106; Georgia v. Russia (1), 13255/07, 3 July 2014, § 182ff
(Article 5 ECHR); Ivinovi¢ v. Croatia, 13006/13, 18 September 2014, § 40 (Article 8 ECHR). For the Court of Justice
of the European Union, see e.g. ECJ, 46/87 and 227/88, Hoechst v. Commission, 21 September 1989, § 19; T402/13,
Orange v. European Commission, 25 November 2014, § 89. On the limits of discretionary powers, see Appendix to
Recommendation of the Committee of Ministers on good administration, CM/Rec(2007)7, Article 2.4 (“Principle
of lawfulness”): “[Public authorities] shall exercise their powers only if the established facts and the applicable
law entitle them to do so and solely for the purpose for which they have been conferred”.

51. CM(2008)170, The Council of Europe and the Rule of Law, § 46; ECtHR Malone, 8691/79, 2 August 1984, § 68;
Segerstedt-Wiberg and Others v. Sweden, 62332/00, 6 June 2006, § 76 (Article 8). The complexity of modern society
means that discretionary power must be granted to public officials. The principle by which public authorities
must strive to be objective (“sachlich”) in a number of States such as Sweden and Finland goes further than
simply forbidding discriminatory treatment and is seen as an important factor buttressing confidence in public
administration and social capital.

52. Seee.g.Article41.1.c of the Charter of Fundamental Rights of the European Union. Cf. also item I.E.2.c.viand note
126.
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D. Equality before the law and non-discrimination

1. Principle

Does the Constitution enshrine the principle of equal treatment, the commitment
of the State to promote equality as well as the right of individuals to be free from
discrimination?

2. Non-discrimination®3

Is respect for the principle of non-discrimination ensured?
i. Does the constitution prohibit discrimination?
ii. Is non-discrimination effectively guaranteed by law?

iii. Do the Constitution and/or legislation clearly define and prohibit both direct and
indirect discrimination?

69. The principle of non-discrimination requires the prohibition of any unjustified unequal
treatment under the law and/or by law, and that all persons have guaranteed equal and effec-
tive protection against discrimination on grounds such as race, colour, sex, language, religion,
political or other opinion, national or social origin, association with a national minority, property,
birth or other status.

3. Equality in law

Is equality in law guaranteed?

i. Does the constitution require legislation (including regulations) to respect the
principle of equality in law?** Does it provide that differentiations have to be
objectively justified?

ii. Can legislation violating the principle of equality be challenged in the court?

iii. Arethere individuals or groups with special legal privileges? Are these exceptions
and/or privileges based on a legitimate aim and in conformity with the principle
of proportionality?

iv. Are positive measures expressly provided for the benefit of particular groups,
including national minorities, in order to address structural inequalities?

70. Legislation must respect the principle of equality: it must treat similar situations equally and
different situations differently and guarantee equality with respect to any ground of potential
discrimination.

71.For example, rules on parliamentary immunities, and more specifically on inviolability, “should
... be regulated in a restrictive manner, and it should always be possible to lift such immunity,

53. Seefor exemple, Article 14 ECHR; Protocol 12 ECHR; Articles 12, 26 ICCPR, Article 24 ACHR; Article ACHPR.
54. Cf.e.g. CDL-AD(2014)010, § 41-42; CDL-AD(2013)032, Opinion on the Final Draft Constitution of the Republic of
Tunisia, § 44ff: equality should not be limited to citizens and include a general non-discrimination clause.
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following clear and impartial procedures. Inviolability, if applied, should be lifted unless justified
with reference to the case at hand and proportional and necessary in order to protect the dem-
ocratic workings of Parliament and the rights of the political opposition”.>

72."The law should provide that the prohibition of discrimination does not prevent the maintenance
or adoption of temporary special measures designed either to prevent or compensate for disadvan-
tages suffered by persons on grounds [of belonging to a particular group], or to facilitate their full
participation in all fields of life. These measures should not be continued once the intended objectives
have been achieved.”®

4. Equality before the law

Is equality before the law guaranteed?

i. Does the national legal order clearly provide that the law applies equally to every
person irrespective of race, colour, sex, language, religion, political or other opin-
ion, national or social origin, association with a national minority, property, birth or
status?*” Does it provide that differentiations have to be objectively justified, on the
basis of a reasonable aim, and in conformity with the principle of proportionality?>®

ii. Is there an effective remedy against discriminatory or unequal application of
legislation?*®

73.The Rule of Law requires the universal subjection of all to the law. It implies that law should
be equally applied, and consistently implemented. Equality is however not merely a formal
criterion, but should result in substantively equal treatment. To reach that end, differentiations
may have to be tolerated and may even be required. For example, affirmative action may be a
way to ensure substantive equality in limited circumstances so as to redress past disadvantage
or exclusion.®®

55. CDL-AD(2014)011, Report on the Scope and Lifting of Parliamentary Immunities (§ 200); ECtHR Cordova v. Italy,
No. 1 and No. 2,40877/98 and 45649/99, 30 January 2003, § 58-67.

56. ECRI (European Commission against Racism and Intolerance) Recommendation No. 7, § 5.

57. For example, Article 1.2 Protocol 12 ECHR makes clear that “any public authority” - and not only the legislator -
has to respect the principle of equality. Article 26 ICCPR States that “All persons are equal before the law and are
entitled without discrimination to the equal protection of the law”. “The principle of equal treatment is a general
principle of European Union law, enshrined in Articles 20 and 21 of the Charter of Fundamental Rights of the
European Union": CJEU, C-550/07 P, Akzo Nobel Chemicals and Akcros Chemicals v Commission, 14 September
2010, § 54.

58. Adistinctionisadmissible if the situations are not comparable and/or if it is based on an objective and reasonable
justification: See ECtHR Hdmiadildinen v. Finland, 37359/09, 26 July 2014, § 108: “The Court has established in its
case-law that in order for an issue to arise under Article 14 there must be a difference in treatment of persons in
relevantly similar situations. Such a difference of treatment is discriminatory if it has no objective and reasonable
justification; in other words, if it does not pursue a legitimate aim or if there is not a reasonable relationship of
proportionality between the means employed and the aim sought to be realised. The Contracting States enjoy a
margin of appreciation in assessing whether and to what extent differences in otherwise similar situations justify
a difference in treatment (see Burden v. the United Kingdom GC, no. 13378/05, § 60, ECHR 2008)".

59. (Cf.Article 13 ECHR; Article 2.3 ICCPR; Article 25 ACHR; Article 7.1.a ACHPR.

60. Cf. Article 1.4 and 2.2 of the International Convention on the Elimination of All Forms of Racial Discrimination
(CEDRY); Article 4 of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW);
Article 5.4 of the Convention on the Rights of Persons with Disabilities (CRPD).
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E. Access to justice®’

1. Independence and impartiality

a. Independence of the judiciary

Are there sufficient constitutional and legal guarantees of judicial independence?

61.

62.

63.

64.

65.
66.

67.

68.

i. Are the basic principles of judicial independence, including objective proce-
dures and criteria for judicial appointments, tenure and discipline and removals,
enshrined in the Constitution or ordinary legislation?¢

ii. Arejudgesappointed for life time or until retirement age? Are grounds for removal
limited to serious breaches of disciplinary or criminal provisions established by
law, or where the judge can no longer perform judicial functions? Is the applicable
procedure clearly prescribed in law? Are there legal remedies for the individual
judge against a dismissal decision?%

iii. Arethe grounds for disciplinary measures clearly defined and are sanctions limited
to intentional offences and gross negligence?

iv. Is an independent body in charge of such procedures?®®
v. Is this body not only comprised of judges?

vi. Are the appointment and promotion of judges based on relevant factors, such as
ability, integrity and experience?®® Are these criteria laid down in law?

Vii.

Under which conditions is it possible to transfer judges to another court? Is the
consent of the judge to the transfer required? Can the judge appeal the decision
of transfer?

viii.Is there an independent judicial council? Is it grounded in the Constitution or a
law on the judiciary?®’ If yes, does it ensure adequate representation of judges as
well as lawyers and the public?®®

ix. May judges appeal to the judicial council for violation of their independence?

Ontheissue of access to justice and the Rule of Law, see SG/Inf(2016)3, Challenges for judicial independence and
impartiality in the member States of the Council of Europe, Report prepared jointly by the Bureau of the CCJE
and the Bureau of the CCPE for the attention of the Secretary General of the Council of Europe as a follow-up to
his 2015 report entitled “State of Democracy, Human Rights and the Rule of Law in Europe — a shared responsibility
for democratic security in Europe.

CDL-AD(2010)004, § 22: “The basic principles ensuring the independence of the judiciary should be set outin the
Constitution or equivalent texts”.

Cf. CM/Rec(2010)12 of the Committee of Ministers to member States on judges: independence, efficiency and
responsibilities, § 49ff; CDL-AD(2010)004, § 33ff; for constitutional justice, see “The Composition of Constitutional
Courts”, Science and Technique of Democracy No. 20, CDL-STD(1997)020, p. 18-19.

“Judges... should enjoy functional - but only functional - immunity (immunity from prosecution for acts performed
in the exercise of their functions, with the exception of intentional crimes, e.g. taking bribes)”: CDL-AD(2010)004,
§61.

OSCE Kyiv Recommendations on Judicial Independence, § 9.

Cf. CM/Rec(2010)12, § 44.

The Venice Commission considers it appropriate to establish a Judicial Council having decisive influence on
decisions on the appointment and career of judges: CDL-AD(2010)004, § 32.

“A substantial element or a majority of the members of the Judicial Council should be elected by the Judiciary
itself”: CDL-AD(2007)028, § 29.
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x. Is the financial autonomy of the judiciary guaranteed? In particular, are sufficient
resources allocated to the courts, and is there a specific article in the budget relat-
ing to the judiciary, excluding the possibility of reductions by the executive, except
if this is done through a general remuneration measure?®® Does the judiciary or
the judicial council have input into the budgetary process?

xi. Are the tasks of the prosecutors mostly limited to the criminal justice field?”

. Is the judiciary perceived as independent? What is the public’s perception about

possible political influences or manipulations in the appointment and promotion

of the judges/prosecutors, as well as on their decisions in individual cases? If it
exists, does the judicial council effectively defend judges against undue attacks?

xii

xiii.Do the judges systematically follow prosecutors’ requests (“prosecutorial bias”)?
xiv.Are there fair and sufficient salaries for judges?

74. The judiciary should be independent. Independence means that the judiciary is free from
external pressure, and is not subject to political influence or manipulation, in particular by the
executive branch. This requirement is an integral part of the fundamental democratic principle
of the separation of powers. Judges should not be subject to political influence or manipulation.

75.The European Court of Human Rights highlights four elements of judicial independence: man-
ner of appointment, term of office, the existence of guarantees against outside pressure - includ-
ing in budgetary matters - and whether the judiciary appears as independent and impartial.”

76. Limited or renewable terms in office may make judges dependent on the authority which
appointed them or has the power to re-appoint them.

77. Legislation on dismissal may encourage disguised sanctions.

78. Offences leading to disciplinary sanctions and their legal consequences should be set out
clearly in law. The disciplinary system should fulfil the requirements of procedural fairness by
way of a fair hearing and the possibility of appeal(s) (see section II.E.2 below).

79. Itis important that the appointment and promotion of judges is not based upon political or
personal considerations, and the system should be constantly monitored to ensure that this is so.

80. Though the non-consensual transfer of judges to another court may in some cases be law-
fully applied as a sanction, it could also be used as a kind of a politically-motivated tool under
the disguise of a sanction.”? Such transfer is however justified in principle in cases of legitimate
institutional reorganisation.

81. “[llt is an appropriate method for guaranteeing the independence of the judiciary that an
independent judicial council have decisive influence on decisions on the appointment and career
of judges”. Judicial councils “should have a pluralistic composition with a substantial part, if not

69. CDL-AD(2010)038, Amicus Curiae Brief for the Constitutional Court of the “the former Yugoslav Republic of
Macedonia” on amending several laws relating to the system of salaries and remunerations of elected and
appointed officials.

70. Recommendation CM/Rec(2012)11 of the Committee of Ministers to member States on the role of public prosecutors
outside the criminal justice system; CDL-AD(2010)040, § 81-83; CDL-AD(2013)025, Joint Opinion on the draft law
on the public prosecutor’s office of Ukraine, § 16-28.

71. Seein particular ECtHR Campbell and Fell v. the United Kingdom, 28 June 2014, 7819/77 and 7878/77,§ 78.

72. Cf.CDL-AD(2010)004, § 43.
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the majority, of members being judges.””? That is the most effective way to ensure that decisions
concerning the selection and career of judges are independent from the government and admin-
istration.” There may however be other acceptable ways to appoint an independent judiciary.

82.Conferring arole on the executive is only permissible in States where these powers are restrained
by legal culture and traditions, which have grown over a long time, whereas the involvement of
Parliament carries a risk of politicisation.” Involving only judges carries the risk of raising a perception
of self-protection, self-interest and cronyism. As concerns the composition of the judicial council,
both politicisation and corporatism must be avoided.” An appropriate balance should be found
between judges and lay members.”” The involvement of other branches of government must not
pose threats of undue pressure on the members of the Council and the whole judiciary.”®

83. Sufficient resources are essential to ensuring judicial independence from State institutions, and
private parties, so that the judiciary can perform its duties with integrity and efficiency, thereby
fostering public confidence in justice and the Rule of Law 7 Executive power to reduce the judiciary’s
budget is one example of how the resources of the judiciary may be placed under undue pressure.

84. The public prosecutor’s office should not be permitted to interfere in judicial cases outside
its standard role in the criminal justice system — e.g. under the model of the “Prokuratura”. Such
power would call into question the work of the judiciary and threaten its independence.?

85. Benchmarks xii-xiv deal, first of all, with the perception of the independence of the judiciary.
The prosecutorial bias is an example of absence of independence, which may be encouraged by
the possibility of sanctions in case of “wrong” judgments. Finally, fair and sufficient salaries are a
concrete aspect of financial autonomy of the judiciary. They are a means to prevent corruption,
which may endanger the independence of the judiciary not only from other branches of gov-
ernment, but also from individuals.®'

b. Independence of individual judges

Are there sufficient constitutional and legal guarantees for the independence of
individual judges?
i. Are judicial activities subject to the supervision of higher courts — outside the
appeal framework -, court presidents, the executive or other public bodies?

73. CDL-AD(2010)004, § 32.

74. Cf.Recommendation (94)12 of the Committee of Ministers on the Independence, Efficiency and Role of Judges
(Principle I.2.a), which reflects a preference for a judicial council but accepts other systems.

75. CDL-AD(2007)028, Report on Judicial Appointments, § 44ff. The trend in Commonwealth countries is away from
executive appointments and toward appointment commissions, sometimes known as judicial services commissions.
See J.van Zyl Smit (2015), The Appointment, Tenure and Removal of Judges under Commonwealth Principles: A
Compendium and Analysis of Best Practice (Report of Research Undertaken by Bingham Centre for the Rule of
Law), available at http://www.biicl.org/documents/689 bingham centre compendium.pdf.

76. CDL-AD(2002)021, Supplementary Opinion on the Revision of the Constitution of Romania, § 21, 22.

77. See CDL-PI(2015)001, Compilation of Venice Commission Opinions and Reports concerning Courts and Judges,
ch. 4.2, and the references.

78. CDL-INF(1999)005, Opinion on the reform of the judiciary in Bulgaria, § 28; see also, e.g., CDL-AD(2007)draft, Report
on Judicial Appointments by the Venice Commission, § 33; CDL-AD(2010)026, Joint opinion on the draft law on
the judicial system and the status of judges of Ukraine, § 97, concerning the presence of ministers in the judicial
council.

79. CM/Rec(2010)12, § 33ff; CDL-AD(2010)004, § 52ff.

80. CDL-AD(2010)040, § 71ff.

81. Cf.CDL-AD(2012)014, Opinion on Legal Certainty and the Independence of the Judiciary in Bosnia and Herzegovina, § 81.
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ii. Does the Constitution guarantee the right to a competent judge (“natural judge
pre-established by law")82?

iii. Doesthelaw clearly determine which courtis competent? Does it set rules to solve
any conflicts of competence?

iv. Does the allocation of cases follow objective and transparent criteria? Is the with-
drawal of a judge from a case excluded other than in case a recusal by one of the
parties or by the judge him/herself has been declared founded?®:

86. The independence of individual judges must be ensured, as also must the independence of
the judiciary from the legislative and, especially, executive branches of government.

87. The possibility of appealing judgments to a higher court is a common element in judicial
systems and must be the only way of review of judges when applying the law. Judges should
not be subject to supervision by their colleague-judges, and a fortiori to any executive hierar-
chical power, exercised for example by civil servants. Such supervision would contravene their
individual independence, and consequently violate the Rule of Law®,

88.“The guarantee can be understood as having two aspects. One relates to the courtas a whole.
The other relates to the individual judge or judicial panel dealing with the case. ... Itis not enough
if only the court (or the judicial branch) competent for a certain case is determined in advance.
That the order in which the individual judge (or panel of judges) within a court is determined in
advance, meaning that it is based on general objective principles, is essential”.#®

c. Impatrtiality of the judiciary®®

Are there specific constitutional and legal rules providing for the impartiality of the
judiciary?®’
i. Whatis the public’s perception of the impartiality of the judiciary and of individual
judges?
ii. Isthere corruption in the judiciary? Are specific measures in place against corrup-

tion in the judiciary (e.g. a declaration of assets)? What is the public’s perception
on this issue?®®

89. Impartiality of the judiciary must be ensured in practice as well as in the law. The classical
formula, as expressed for example by the case-law of the European Court of Human Rights, is that

82. CDL-AD(2010)004, § 78; see e.g. European Commission on Human Rights, Zand v. Austria, 7360/76, 16 May 1977,
D.R. 8, p. 167; ECtHR Fruniv. Slovakia, 8014/07, 21 June 2011, § 134ff.

83. Ontheallocation of cases, see CM/Rec(2010)12, § 24; CDL-AD(2010)004, § 73ff. The OSCE Kyiv Recommendations
cite as a good practice either random allocation of cases or allocation based on predetermined, clear and objective
criteria (§ 12).

84. CM/Rec(2010)12, § 22ff; CDL-AD(2010)004, § 68ff; CM/Rec(2000)19 of the Committee of Ministers to member
States on the role of public prosecution in the criminal justice system, § 19; CDL-AD(2010)004, Report on the
Independence of the Judicial System Part I: The Independence of Judges), § 72.

85. CDL-AD(2010)004, § 79.

86. Article 6.1 ECHR; Article 14.1 ICCPR; Article 8.1 ACHR; Article 7.1.d ACHPR. See also the various aspects of impartiality
in the Bangalore principles of judicial conduct, Value 2, including absence of favour, bias or prejudice.

87. See e.g. ECtHR Micallefv. Malta [GC], 17056/06, 15 October 2009, § 99-100.

88. On corruption, see in general IL.F.1.
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“justice must not only be done, it must also be seen to be done”.# This implies objective as well
as subjective impartiality. The public’s perception can assist in assessing whether the judiciary
is impartial in practice.

90. Declaration of assets is a means of fighting corruption because it can highlight any conflict
of interest and possibly lead to scrutiny of any unusual income.*

d. The prosecution service: autonomy and control

Is sufficient autonomy of the prosecution service ensured?

i. Does the office of the public prosecution have sufficient autonomy within the State
structure? Does it act on the basis of the law rather than of political expediency?”'

ii. Is it permitted that the executive gives specific instructions to the prosecution
office on particular cases? If yes, are they reasoned, in writing, and subject to
public scrutiny?®

iii. May a senior prosecutor give direct instructions to a lower prosecutor on a par-
ticular case? If yes, are they reasoned and in written form?

iv. Is there a mechanism for a junior prosecutor to contest the validity of the instruc-
tion on the basis of the illegal character or improper grounds of the instruction?

v. Also, can the prosecutor contesting the validity of the instruction request to be
replaced??

vi. Is termination of office permissible only when prosecutors reach the retirement

age, or for disciplinary purposes, or, alternatively, are the prosecutors appointed

for a relatively long period of time without the possibility of renewal?**

Are these matters and the grounds for dismissal of prosecutors clearly prescribed

by law?*?

Vii.

viii.Are there legal remedies for the individual prosecutor against a dismissal decision??®

ix. Is the appointment, transfer and promotion of prosecutors based on objective
factors, in particular ability, integrity and experience, and not on political consid-
erations? Are such principles laid down in law?

X. Are there fair and sufficient salaries for prosecutors?’

xi. Is there a perception that prosecutorial policies allow selective enforcement of
the law?

xii. Is prosecutorial action subject to judicial control?

89. Seee.g. ECtHR De Cubberv. Belgium, 9186/80, 26 October 1984, § 26: Micallef v. Malta, 17056/06, 15 October 2009,
§ 98; Oleksandr Volkov v. Ukraine, 21722/11, 9 January 2013, § 106.

90. CDL-AD(2011)017, Opinion on the introduction of changes to the constitutional law “on the status of judges” of
Kyrgyzstan, § 15.

91. Seein particular CM/Rec(2000)19, § 11ff; CDL-AD(2010)040, § 23ff.

92. Cf.CDL-AD(2010)040, § 22.

93. Cf.CDL-AD(2010)040, § 53ff.

94. CDL-AD(2010)040, § 34ff, 47ff.

95. CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System: Part Il - the
Prosecution Service, § 39.

96. CDL-AD(2010)040, § 52.

97. CDL-AD(2010)040, § 69.
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91. There is no common standard on the organisation of the prosecution service, especially
about the authority required to appoint public prosecutors, or the internal organisation of the
public prosecution service. However, sufficient autonomy must be ensured to shield prosecu-
torial authorities from undue political influence. In conformity with the principle of legality, the
public prosecution service must act only on the basis of, and in accordance with, the law.?® This
does not prevent the law from giving prosecutorial authorities some discretion when deciding
whether to initiate a criminal procedure or not (opportunity principle).*

92. Autonomy must also be ensured inside the prosecution service. Prosecutors must not be sub-
mitted to strict hierarchical instructions without any discretion, and should be in a position not to
apply instructions contradicting the law.

93. The concerns relating to the judiciary apply, mutatis mutandis, to the prosecution service,
including the importance of assessing legal regulations, as well as practice.

94.Here again,'® sufficient remuneration is an important element of autonomy and a safeguard
against corruption.

95. Bias on the part of public prosecution services could lead to improper prosecution, or to
selective prosecution, in particular on behalf of those in, or close to, power. This would jeopard-
ise the implementation of the legal system and is therefore a danger to the Rule of Law. Public
perception is essential in identifying such a bias.

96. Asin other fields, the existence of a legal remedy open to individuals whose rights have been
affected is essential to ensuring that the Rule of Law is respected.

e. Independence and impatrtiality of the Bar

Are the independence and impartiality of the Bar ensured?
i. Isthere arecognised, organised and independent legal profession (Bar)?''
ii. Is there a legal basis for the functioning of the Bar, based on the principles of

independence, confidentiality and professional ethics, and the avoidance of
conflicts of interests?

iii. Is access to the Bar regulated in an objective and sufficiently open manner, also
as remuneration and legal aid are concerned?

iv. Are there effective and fair disciplinary procedures at the Bar?
v. What is the public’s perception about the Bar’s independence?

97.The Bar plays a fundamental role in assisting the judicial system. It is therefore crucial that it is
organised so as to ensure its independence and proper functioning. This implies that legislation
provides for the main features of its independence and that access to the Bar is sufficiently open
to make the right to legal counsel effective. Effective and fair criminal and disciplinary proceedings
are necessary to ensure the independence and impartiality of the lawyers.

98. Professional ethics imply inter alia that “[a] lawyer shall maintain independence and be

98. Seell.Al.

99. CDL-AD(2010)040, § 7, 53ff.

100. See Il.E.1.a.xiv for judges.

101. See Recommendation No. R(2000)21 of the Committee of Ministers to member States on the freedom of exercise
of the profession of lawyer.
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afforded the protection such independence offers in giving clients unbiased advice and
representation”'®2. He or she “shall at all times maintain the highest standards of honesty, integ-
rity and fairness towards the lawyer’s clients, the court, colleagues and all those with whom the
lawyer comes into professional contact”® “shall not assume a position in which a client’s interest
conflict with those of the lawyer”'® and “shall treat client interest as paramount”.'®

2. Fair trial'?¢

a. Access to courts

Do individuals have an effective access to courts?

i. Locusstandi(right to bring an action): Does an individual have an easily accessible
and effective opportunity to challenge a private or public act that interferes with
his/her rights?'”

ii. Isthe right to defence guaranteed, including through effective legal assistance?'*®
If yes, what is the legal source of this guarantee?

iii. Is legal aid accessible to parties who do not have sufficient means to pay for legal
assistance, when the interests of justice so require?'®

iv. Are formal requirements,' time-limits'"' and court fees reasonable?"?
v. Is access to justice easy in practice?’”® What measures are taken to make it easy?
vi. Is suitable information on the functioning of the judiciary available to the public?

99. Individuals are usually not in a position to bring judicial proceedings on their own. Legal
assistance is therefore crucial and should be available to everyone. Legal aid should also be
provided to those who cannot afford it.

102.
103.
104.
105.
106.

107.

108.

100.

110.
1.
2.

113.

International Bar Association — International Principles of Conduct for the Legal Profession, 1.1.

Ibid., 2.1.

Ibid., 3.1.

Ibid., 5.1.

Article 6 ECHR, Article 14 ICCPR, Article 8 ACHR, Article 7 ACHPR. The right to a fair trial was recognised by the
European Court of Justice, as “inspired by Article 6 of the ECHR": C-174/98 P and C-189/98 P, Netherlands and Van
der Wal v Commission, 11 January 2000, § 17. See now Article 47 of the Charter of Fundamental Rights.

“The degree of access afforded by the national legislation must also be sufficient to secure the individual’s “right to a
court”, having regard to the principle of the Rule of Law in a democratic society. For the right of access to be effective,
anindividual must have a clear, practical opportunity to challenge an act that is an interference with his rights”, ECtHR
Bellet v. France, 23805/94, 4 December 1995, § 36; cf. ECtHR M.D. and Others v. Malta, 64791/10, 17 July 2012, § 53.
Article 6.3.b-c ECHR, Article 14.3 ICCPR; Article 8.2 ACHR; the right to defence is protected by Article 6.1 ECHR in
civil proceedings, see e.g. ECtHR Oferta Plus SRL v. Moldova, 14385/04, 19 December 2006, § 145. It is recognised
in general by Article 7.1.c ACHPR.

Article 6.3.c ECHR, Article 14.3.d ICCPR for criminal proceedings; the right to legal aid is provided up to a certain
extent by Article 6.1 ECHR for civil proceedings: see e.g. ECtHR A. v. the United Kingdom, 35373/97, 17 December
2002, § 90ff; for constitutional courts in particular, see CDL-AD(2010)039rev, Study on individual access to
constitutional justice, § 113.

For constitutional justice, see CDL-AD(2010)039rev, § 125.

For constitutional justice, see CDL-AD(2010)039reyv, § 112; for time limits for taking the decision, see § 149.

On excessive court fees, see e.g. ECtHR Kreuzv. Poland (no. 1), 28249/95, 19 June 2001, § 60-67; Weissman and Others
v. Romania, 63945/00, 24 May 2006, § 32ff; Scordino v. Italy, 36813/97, 29 March 2006, § 201; Sakhnovskiy v. Russia,
21272/03, 2 November 2010, § 69; on excessive security for costs, see e.g. ECtHR Ait-Mouhoub v. France, 22924/93,
28 October 1998, § 57-58; Garcia Manibardo v. Spain, 38695/97, 15 February 2000, § 38-45; for constitutional justice,
see CDL-AD(2010)039rev, § 117.

On the need for an effective right of access to court, see e.g. Golder v. the United Kingdom, 4451/70, 21 January
1975, § 26ff; Yagtzilar and Others v. Greece, 41727/98, 6 December 2001, § 20ff.
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100. This question addresses a number of procedural obstacles which may jeopardise access to
justice. Excessive formal requirements may lead to even serious and well-grounded cases being
declared inadmissible. Their complexity may further necessitate recourse to a lawyer even in
straightforward cases with little financial impact. Simplified standardised forms easily accessible
to the public should be available to simplify judicial procedures.

101. Very short time-limits may in practice prevent individuals from exercising their rights. High
fees may discourage a number of individuals, especially those with a low income, from bringing
their case to court.

102. Responses to the preceding questions concerning procedural obstacles, should enable a
preliminary conclusion to be made regarding how access to the court is guaranteed. However,
a complete reply should take into account the public’s perception on these matters.

103. The judiciary should not be perceived as remote from the public and shrouded in mystery.
The availability, in particular on the internet, of clear information regarding how to bring a case
to court is one way of guaranteeing effective public engagement with the judicial system.
Information should be easily accessible to the whole population, including vulnerable groups
and also made available in the languages of national minorities and/or migrants. Lower courts
should be well-distributed around the country and their court houses easily accessible.

b. Presumption of innocence’*

Is the presumption of innocence guaranteed?
i. Isthe presumption of innocence guaranteed by law?
ii. Are there clear and fair rules on the burden of proof?

iii. Arethere legal safeguards which aim at preventing other branches of government
from making statements on the guilt of the accused?'

iv. Is the right to remain silent and not to incriminate oneself nor members of one’s
family ensured by law and in practice?'®

v. Are there guarantees against excessive pre-trial detention?'”

104. The presumption of innocence is essential in ensuring the right to a fair trial. In order for the
presumption of innocence to be guaranteed, the burden of proof must be on the prosecution.™®
Rules and practice concerning the required proof have to be clear and fair. The unintentional or

114. Article 6.2 ECHR; Article 15 ICCPR; Article 8.2 ACHR; Article 7.1.o ACHPR.

115. ECtHR Allenet de Ribemont v. France, 15175/89, 10 February 1995, § 32ff. On the involvement of authorities not
belonging to the judiciary in issues linked to a criminal file, see CDL-AD(2014)013, Amicus Curiae Brief in the Case
of Rywin v. Poland (Application Nos 6091/06, 4047/07, 4070/07) pending before the European Court of Human
Rights (on Parliamentary Committees of Inquiry). The European Court of Human Rights decided on the Rywin case
on 18 February 2016: see in particular § 200ff. On the issue of the systematic follow-up to prosecutors’ requests
(prosecutorial bias), see item II.E.1.a.xiii.

116. ECtHR Saunders v. the United Kingdom, 19187/91, 17 December 1996, § 68-69; O’Halloran and Francis v. the United
Kingdom, 5809/02 and 25624/02, 29 June 2007, § 46ff, and the quoted case-law. On the incrimination of members
of one’s family, see e.g. International Criminal Court, Rules of Procedure and Evidence, Rule 75.1.

117. Cf. Article 5.3 ECHR.

118. “The burden of proof is on the prosecution”: ECtHR Barberd, Messegué and Jabardo v. Spain, 10590/83, 6 December
1988, § 77; Telfnerv. Austria, 33501/96, 20 March 2001, § 15; cf. Grande Stevens and Others v. Italy, 18640/10, 18647/10,
18663/10, 18668/10 and 18698/10, 4 March 2014, § 159.
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purposeful exercise of influence by other branches of government on the competent judicial
authority by prejudging the assessment of the facts must be avoided. The same holds good for
certain private sources of opinion like the media. Excessive pre-trial detention may be considered
as prejudging the accused’s guilt."”

c. Other aspects of the right to a fair trial

Are additional fair trial standards enshrined in law and applied in practice?
i. Isequality of arms guaranteed by law? Is it ensured in practice?'
ii. Are there rules excluding unlawfully obtained evidence?''

iii. Are proceedings started and judicial decisions made without undue delay?'* Is
there a remedy against undue lengths of proceedings?'#

iv. Is the right to timely access to court documents and files ensured for litigants?'#
v. Istheright to be heard guaranteed?'*

vi. Are judgments well-reasoned?'

Vii.

Are hearings and judgments public except for the cases provided for in Article 6.1
ECHR or for in absentia trials?

viii.Are appeal procedures available, in particular in criminal cases?'
ix. Are court notifications delivered properly and promptly?

105. The right to appeal against a judicial decision is expressly guaranteed by Article 2 Protocol
7 ECHR and Article 14.5 ICCPR in the criminal field, and by Article 8.2.h ACHR in general. This is
a general principle of the Rule of Law often guaranteed at constitutional or legislative level by
domestic legislation, in particular in the criminal field. Any court whose decisions cannot be
appealed would run the risk of acting arbitrarily.

106. All aspects of the right to a fair trial developed above may be inferred from the right to a fair
trial as defined in Article 6 ECHR, as elaborated in the case-law of the European Court of Human
Rights. They ensure that legal subjects are properly involved in the whole judicial process.

119. Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunals and
to a fair trial, U.N. Doc. CCPR/C/GC/32 (2007), IV.

120. See e.g. Rowe and Davis v. the United Kingdom, 28901/95, 16 February 2000, § 60.

121. See e.g. Jalloh v. Germany, 54810/00, 17 July 2006, § 94ff, 104; Go¢men v. Turkey, 72000/01, 17 October 2006, § 75;
O’Halloran and Francis v. the United Kingdom, 5809/02 and 25624/02, 29 June 2007, § 60.

122. Article 6.1 ECHR; Article 8.1 ACHR; Article 7.1.d ACHPR (« within reasonable time »).

123. CDL-AD(2010)039rev, § 94. See e.g. ECtHR Panju v. Belgium, 18393/09, 28 October 2014, § 53, 62 (the absence of an
effective remedy in case of excessive length of proceedings goes against Article 13 combined with Article 6.1 ECHR).

124. Thisright is inferred in criminal matters from Article 6.3.b ECHR (the right to have adequate time and facilities for
the preparation of one’s defence): see e.g. Foucher v. France, 22209/93, 18 March 1993, § 36.

125. Cf. ECtHR Micallefv. Malta, 17056/06, 15 October 2009, § 78ff; Neziraj v. Germany, 30804/07, 8 November 2012, § 45ff.

126."“Article 6 § 1 (Article 6-1) obliges the courts to give reasons for their judgments”: ECtHR Hiro Balaniv. Spain, 18064/91,
9 September 1994, § 27; Jokela v. Finland, 28856/95, 21 May 2002, § 72; see also Taxquet v. Belgium, 926/05, 16
November 2010, § 83ff. Under the title “Right to good administration”, Article 41.2.c of the Charter of Fundamental
Rights of the European Union provides for “the obligation of the administration to give reasons for its decisions”.

127. On appeals procedures, see ODIHR Legal Digest of International Fair Trial Rights, p. 227.
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d. Effectiveness of judicial decisions

Are judicial decisions effective?

i. Are judgments effectively and promptly executed?'?®

ii. Are complaints for non-execution of judgments before national courts and/or the
European Court of Human Rights frequent?

iii. What is the perception of the effectiveness of judicial decisions by the public?

107. Judicial decisions are essential to the implementation of the Constitution and of legisla-

tion.

The right to a fair trial and the Rule of Law in general would be devoid of any substance

if judicial decisions were not executed.

3. Constitutional justice (if applicable)

Is constitutional justice ensured in States which provide for constitutional review (by
specialised constitutional courts or by supreme courts)?

128.

129.
130.
131.

132.

133.

i. Do individuals have effective access to constitutional justice against general acts,
i.e,, may individuals request constitutional review of the law by direct action or by
constitutional objection in ordinary court proceedings?'?® What “interest to sue”
is required on their part?

ii. Doindividuals have effective access to constitutional justice against individual acts
which affect them, i.e. may individuals request constitutional review of administra-
tive acts or court decisions through direct action or by constitutional objection?'°

iii. Are Parliament and the executive obliged, when adopting new legislative or reg-
ulatory provisions, to take into account the arguments used by the Constitutional
Court or equivalent body? Do they take them into account in practice?

iv. Do Parliament or the executive fill legislative/regulatory gaps identified by the
Constitutional Court or equivalent body within a reasonable time?

v. Where judgments of ordinary courts are repealed in constitutional complaint pro-
ceedings, are the cases re-opened and settled by the ordinary courts taking into
account the arguments used by the Constitutional Court or equivalent body?™'

vi. If constitutional judges are elected by Parliament, is there a requirement for a
qualified majority' and other safeguards for a balanced composition?'*

See e.g. Hirschhorn v. Romania, 29294/02, 26 July 2007, § 49; Hornsby v. Greece, 18357/91, 19 March 1997, § 40; Burdov
v. Russia, 59498/00, 7 May 2002, § 34ff ; Gerasimov and Others v. Russia, 29920/05, 3553/06, 18876/10, 61186/10,
21176/11, 36112/11, 36426/11, 40841/11, 45381/11, 55929/11, 60822/11, 1 July 2014, § 167ff.

CDL-AD(2010)039reyv, Study on individual access to constitutional justice, § 96.

CDL-AD(2010)039rev, § 62, 93, 165.

CDL-AD(2010)039rev, § 202; CDL-AD(2002)005 Opinion on the Draft Law on the Constitutional Court of the Republic
of Azerbaijan, § 9, 10.

CDL-AD(2004)043, Opinion on the Proposal to Amend the Constitution of the Republic of Moldova (introduction
of the individual complaint to the constitutional court), § 18, 19; CDL-AD(2008)030, Opinion on the Draft Law on
the Constitutional Court of Montenegro, § 19; CDL-AD(2011)040, Opinion on the law on the establishment and
rules of procedure of the Constitutional Court of Turkey, § 24.

CDL-AD(2011)010, Opinion on the draft amendments to the Constitution of Montenegro, as well as on the draft
amendments to the law on courts, the law on the State prosecutor’s office and the law on the judicial council of
Montenegro, § 27; CDL-AD(2012)024, Opinion on two Sets of draft Amendments to the Constitutional Provisions
relating to the Judiciary of Montenegro, § 33; CDL-AD(2009)014, Opinion on the Law on the High Constitutional
Court of the Palestinian National Authority, § 13; The Composition of Constitutional Courts, Science and Technique
of Democracy No. 20, CDL-STD(1997)020, pp. 7, 21.
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vii. Is there an ex ante control of constitutionality by the executive and or/legislative
branches of government?

108. The Venice Commission usually recommends providing for a constitutional court or equiv-
alent body. What is essential is an effective guarantee of the conformity of governmental action,
including legislation, with the Constitution. There may be other ways to ensure such conformity.
For example, Finnish law provides at the same time for a priori review of constitutionality by the
Constitutional Law Committee and for a posteriori judicial control in case the application of a
statutory provision would lead to an evident conflict with the Constitution. In the specific national
context, this has proven sufficient.”*

109. Full judicial review of constitutionality is indeed the most effective means to ensure respect
for the Constitution, and includes a number of aspects which are set out in detail above. First, the
question of locus standi is very important: leaving the possibility to ask for a review of constitu-
tionality only to the legislative or executive branch of government may severely limit the number
of cases and therefore the scope of the review. Individual access to constitutional jurisdiction
has therefore been developed in a vast majority of countries, at least in Europe.™ Such access
may be direct or indirect (by way of an objection raised before an ordinary court, which refers
the issue to the constitutional court).”*® Second, there should be no limitation as to the kinds of
acts which can be submitted to constitutional review: it must be possible to do so for (general)
normative as well as for individual (@administrative or judicial) acts. However, an individual interest
may be required on the part of a private applicant.

110. The right to a fair trial imposes the implementation of all courts’ decisions, including those of
the constitutional jurisdiction. The mere cancellation of legislation violating the Constitution is not
sufficient to eliminate every effect of a violation, and would at any rate be impossible in cases of
unconstitutional legislative omission.

111. This is why this document underlines the importance of Parliament adopting legislation in
line with the decision of the Constitutional Court or equivalent body.®” What was said about
the legislator and the executive is also true for courts: they have to remedy the cases where
the constitutional jurisdiction found unconstitutionality, on the basis of the latter’'s arguments.

112.“The legitimacy of a constitutional jurisdiction and society’s acceptance of its decisions may
depend very heavily on the extent of the court’s consideration of the different social values at
stake, even though such values are generally superseded in favour of common values. To this
end, a balance which ensures respect for different sensibilities must be entrenched in the rules
of composition of these jurisdictions”*® A qualified majority implies a political compromise and
is a way to ensure a balanced composition when no party or coalition has such a majority.

113. Even in States where ex post control by a constitutional or supreme court is possible, ex ante
control by the executive or legislative branch of government helps preventing unconstitutionalities.

134. CDL-AD(2008)010, Opinion on the Constitution of Finland, § 115ff.

135. There is only one (limited) exception in the Council of Europe member States with a constitutional jurisdiction:
CDL-AD(2010)039rev, § 1, 52-53.

136. CDL-AD(2010)039rev, § 1ff, 54-55, 56 ff.

137. Cf. CDL-AD(2008)030, Opinion on the Draft Law on the Constitutional Court of Montenegro, § 71.

138. CDL-STD(1997)020, p. 21.
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F. Examples of particular challenges to the Rule of Law

114. There are many examples where particular actions and decisions offend the Rule of Law.
However, because they are topical and pervasive at the time of the drafting of this document, two
such examples are presented in this section: corruption and conflict of interest; and collection
of data and surveillance.

1. Corruption’® and conflict of interest

a. Preventive measures

What are the preventive measures taken against corruption?

i. Inthe exercise of public duties, are specific rules of conduct applicable to public
officials? Do these rules take into account:

(1) the promotion of integrity in public life by means of general duties
(impartiality and neutrality etc.);

(2) restrictions on gifts and other benefits;

(3) safeguards with respect to the use of public resources and information which
is not meant to be public;

(4) regulations on contacts with third parties and persons seeking to influence a
public decision including governmental and parliamentary work?

ii. Are there rules aimed at preventing conflicts of interest in decision-making by
public officals, e.g. by requiring disclosure of any conflicts in advance?

iii. Are all categories of public officials covered by the above measures, e.g. civil
servants, elected or appointed senior officials at State and local levels, judges and
other holders of judicial functions, prosecutors etc. ?

iv. Are certain categories of public officials subject to a system of disclosure of income,
assets and interests, or to further requirements at the beginning and the end of
a public office or mandate e.g. specific integrity requirements for appointment,
professional disqualifications, post-employment restrictions (to limit revolving
doors or so-called “pantouflage”)?

v. Have specific preventative measures been taken in specific sectors which are
exposed to high risks of corruption, e.g. to ensure an adequate level of transpar-
ency and supervision over public tenders, and the financing of political parties
and election campaigns?

b. Criminal law measures

What are the criminal law measures taken against corruption?
i. To what extent does bribery involving a public official constitute an offence?

139. Ontheissue of corruption, see Group of States Against Corruption (GRECO), Immunities of public officials as possible
obstacles in the fight against corruption, in Lessons learned from the three Evaluation Rounds (2000-2010) - Thematic
Articles.
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ii. Is corruption defined in policy documents or other texts, in conformity with
international standards? Are there criminal law provisions aimed at preserving
public integrity, e.g. trading in influence, abuse of office, breach of official duties?

iii. Which public officials are within the scope of such measures, e.g. civil servants,
elected or appointed senior officials including the head of State and members of
government and public assemblies, judges and other holders of judicial functions,
prosecutors etc. ?

iv. What consequences are attached to convictions for corruption-related offences?
Do these include additional consequences such as exclusion from a public office
or confiscation of profits?

c. Effective compliance with, and implementation of preventive and repressive
measures

How is effective compliance with the above measures ensured?

i. Howisthe overall level of compliance with anti-corruption measures and policies
perceived domestically?

ii. Does the State comply with the results of international monitoring in this field?

iii. Are effective, proportionate and dissuasive criminal and administrative sanc-
tions provided for corruption-related acts and non-compliance with preventive
mechanisms?

iv. Are the bodies responsible for combating corruption and preserving public sec-
tor integrity provided with adequate resources, including investigative powers,
personnel and financial support? Do these bodies enjoy sufficient operational
independence from the executive and the legislature?'4°

v. Are measures in place to make the above bodies accessible to individuals and
to encourage disclosure of possible corrupt acts, notably reporting hotlines and
a policy on whistle-blowers'" which offers protection against retaliation in the
workplace and other negative consequences?

vi. Does the State itself assess the effectiveness of its anti-corruption policies, and is
adequate corrective action taken when necessary?

Have any phenomena been observed in practice, which would undermine the
effectiveness or integrity of anti-corruption efforts, e.g. manipulation of the leg-
islative process, non-compliance and non-enforcement of court decisions and
sanctions, immunities, interference with the enforcement efforts of anti-corruption
and other responsible bodies - including political intimidation, instrumentalisa-
tion of certain public institutions, intimidation of journalists and members of civil
society who report on corruption?

Vii.

115. Corruption leads to arbitrariness and abuse of powers since decisions will not be made in
line with the law, which will lead to decisions being arbitrary in nature. Moreover, corruption

140. On the issue of corruption in the judiciary, see Il.E.1.c.ii.
141. See Recommendation CM/Rec(2014)7 on the protection of whistle-blowers, of the Council of Europe’s Committee
of Ministers.
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may offend equal application of the law: it therefore undermines the very foundations of the
Rule of Law. Although all three branches of powers are concerned, corruption is a particular
concern for the judiciary, prosecutorial and law enforcement bodies, which play an instrumental
role in safeguarding the effectiveness of anti-corruption efforts. Preventing and sanction-
ing corruption-related acts are important elements of anti-corruption measures, which are
addressed in a variety of international conventions and other instruments.'

116. Preventing conflicts of interest is an important element of the fight against corruption. A
conflict of interest may arise where a public official has a private interest (which may involve a
third person, e.g. a relative or spouse) liable to influence, or appearing to influence, the impar-
tial and objective performance of his or her official duties.® The issue of conflicts of interest is
addressed in international conventions and soft law."* Legislation on lobbying and the control
of campaign finance may also contribute to preventing and sanctioning conflicts of interest.'

2. Collection of data and surveillance

a. Collection and processing of personal data

How is personal data protection ensured?

i. Are personal data undergoing automatic processing sufficiently protected with
regard to their collection, storing and processing by the State as well as by private
actors? What are the safeguards to secure that personal data are:

- processed lawfully, fairly and in a transparent manner in relation to the data subject
(“lawfulness, fairness and transparency”);

- collected for specified, explicit and legitimate purposes and not further processed
in a way incompatible with those purposes (“purpose limitation”)?

- adequate, relevant and limited to what is necessary in relation to the purposes for
which they are processed (“data minimisation”)?

- accurate and, where necessary, kept up to date (“accuracy”)?

- keptin a form which permits identification of data subjects for no longer than is
necessary for the purposes for which the personal data are processed (“storage
limitation”);

142. See for example the United Nations Convention against Corruption; Criminal Law Convention on Corruption
(CETS 173); Civil Law Convention on Corruption (CETS 174); Additional Protocol to the Criminal Law Convention
on Corruption (CETS 191); CM/Rec(2000)10 on codes of conduct for public officials; CM/Res (97) 24 on the twenty
guiding principles for the fight against corruption.

143. CM/Rec(2000)10 on codes of conduct for public officials, Article 13.

144. United Nations Convention against Corruption, in particular Article 8.5; CM/Rec(2000)10, Appendix - Model code
of conduct for public officials, Articles 13ff; cf. CM/Res (97) 24 on the twenty guiding principles for the fight against
corruption.

145. The Venice Commission adopted in 2013 a Report on the Role of Extra-Institutional Actors in the Democratic
System (Lobbying) (CDL-AD(2013)011). The European Committee on Legal Co-operation (CDCJ) carried out in 2014
afeasibility study on a Council of Europe legal instrument concerning the legal regulation of lobbying activities.
It is expected that the draft recommendation will be submitted for approval to the CDCJ plenary meeting in
November 2016.
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- processed in a way that ensures appropriate security of the personal data, including
protection against unauthorised or unlawful processing and against accidental loss,
destruction or damage (“integrity and confidentiality”)?

Is the data subject provided at least with information on:
- the existence of an automated personal data file, its main purposes;

- the identity and the contact details of the controller and of the data protection
officer;

- the purposes of the processing for which the personal data are intended;
- the period for which the personal data will be stored;

- the existence of the right to request from the controller access to and rectification
or erasure of the personal data concerning the data subject or to object to the
processing of such personal data;

- theright to lodge a complaint to the supervisory authority and the contact details
of the supervisory authority; the recipients or categories of recipients of the
personal data;

- where the personal data are not collected from the data subject, from which source
the personal data originate;

- any further information necessary to guarantee fair processing in respect of the
data subject.'”

ii. Does a specificindependent authority ensure compliance with the legal conditions
under domestic law giving effect to the international principles and requirements
with regard to the protection of individuals and of personal data?'*®

iii. Are effective remedies provided for alleged violations of individual rights by
collection of data?'*

117. The increasing use of information technology has made the collection of data possible to
an extent which was unthinkable in the past. This has led to the development of national and
international legal protection of individuals with regard to automatic processing of personal
information relating to them. The most important requirements of such protection are enumer-
ated above. These are also applicable mutatis mutandis to data processing for security purposes.

146. An early document (of 1981) is Article 5 of the Council of Europe Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data (CETS 108); see also Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data, Articles 6, 7; in the meantime in the EU a “Proposal for a Regulation
of the European Parliament and of the Council on the protection of individuals with regard to the processing of
personal data and on the free movement of such data (General Data Protection Regulation)” has been agreed on
(Interinstitutional File 2012/0011 (COD) of Dec 15, 2015). Principles of data protection are enshrined in Art. 5. See
also a “Proposal for a Directive of the European Parliament and the Council on the protection of individuals with
regard to the processing of personal data by competent authorities for the purpose of prevention, investigation,
detection or prosecution of criminal offences or the execution of criminal penalties, and the free movement of
such data” (Interinstitutional file: 2012/0010 (COD) of 16 December 2015. In 2013 the OECD adopted “The OECD
Privacy Framework”, with “principles” in Part 2.

147. See the Proposal for a Regulation quoted in the previous footnote, Article 14; Directive 95/46/EC, Articles 10-11;
CETS 108, Article 8.

148. CDL-AD(2007)014, § 83.

149. Cf. Articles 8 and 13 ECHR
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b. Targeted surveillance

What are the guarantees against abuse of targeted surveillance?
i. Isthere a mandate in the primary legislation and is it restricted by principles like
the principle of proportionality?
ii. Are there norms providing for procedural controls and oversight?
iii. Is an authorisation by a judge or an independent body required?

iv. Are there sufficient legal remedies available for an alleged violation of individual
rights?1%0

118. Surveillance may seriously infringe the right to private life. The developments of technical means
make it easier and easier to use. Ensuring that it does not provide the State an unlimited power to
control the life of individuals is therefore crucial.

119. Targeted surveillance must be understood as covert collection of conversations by technical
means, covert collection of telecommunications and covert collection of metadata).”’

c. Strategic surveillance

What are the legal provisions related to strategic surveillance which guarantee
against abuse?

i. Arethe main elements of strategic surveillance regulated in statute form, including
the definition of the agencies which are authorised to collect such intelligence,
the detailed purposes for which strategic surveillance can be collected and the
limits, including the principle of proportionality, which apply to the collection,
retention and dissemination of the data collected?™?

ii. Does the legislation extend data protection/privacy also to non-citizens/
non-residents?

iii. Is strategic surveillance submitted to preventive judicial or independent author-
isation? Are there independent review and oversight mechanisms in place?'

iv. Are effective remedies provided for alleged violations of individual rights by
strategic surveillance?™*

120. Signals intelligence must be understood as means and methods for the interception of radio
- including satellite and cell phone and cable-borne communications.”*

150. Cf. Articles 8 and 13 ECHR.

151. The level of the interference metadata collection involves in private life is disputed. The CJEU has extended privacy
protection to metadata as well. The case law of the ECtHR so far accepts that lesser safeguards can apply for less
serious interferences with private life. see CDL-AD(2015)006 §62, 63, 83. Where no prior judicial authorisation is
provided for metadata collection, there must at least be strong independent post hoc review.

152. CDL-AD(2015)011, § 8, 69, 129; cf. ECtHR Liberty and others v. the United Kingdom, 58240/00, 1 July 2008, § 59 ff;
Weber and Saravia v. Germany (dec.) 54934/00, 29 June 2006, § 85 ff.

153. CDL-AD(2015)011, § 24-27, 115ff, 129.

154. Cf. Articles 8 and 13 ECHR; CDL-AD(2015)011, § 26, 126 ff.

155. CDL-AD(2015)011, § 33.
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121. “One of the most important developments of intelligence oversight in recent years has
been that signals intelligence... can now involve monitoring “ordinary telecommunications” (it
is “surveillance”) and it has a much greater potential for affecting human rights.”'*¢

d. Video surveillance

What are the guarantees against abuse of video surveillance, especially of public

places?™”
i. Isvideo surveillance performed on grounds of security or safety requirements, or
for the prevention and control of criminal offences, and submitted in law and in
practice to the requirements laid down in Article 8 ECHR?'®

ii. Are people notified of their being surveyed in places accessible to the public?
iii. Do people have access to any video surveillance that may relate to them?

156. CDL-AD(2015)011, § 1.
157. See e.g. CJEU, C-212/13, Frantisek Rynes v. Ufad pro ochranu osobnich tdaj, 11 December 2014.

158. CDL-AD(2007)014, § 82.
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l1l. Selected standards

Ill.a. General Rule of Law Standards

1. Hard Law

Council of Europe, European Convention on Human Rights (1950)
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005

European Union (EV), Charter of Fundamental Rights of the EU (2009)
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0J.C .2010.083.01.0389.01.ENG

United Nations (UN), International Covenant on Civil and Political Rights (1966) (ICCPR)
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

Council of Europe, Statute of the Council of Europe, Preamble (1949)
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/001

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969)
http://www.oas.org/dil/treaties B-32 American_Convention on Human_Rights.htm

African Union (AU), Constitutive Act
http:/www.au.int/en/sites/default/files/ConstitutiveAct EN.pdf

African Union (AU) Charter on Democracy, Elections and Governance (2007), Article 3
http:/www.au.int/en/sites/default/files/AFRICAN CHARTER ON_DEMOCRACY ELECTIONS
AND GOVERNANCE.pdf
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2. Soft Law

a. Council of Europe

European Commission for Democracy through Law (Venice Commission), Report on the Rule
of Law, CDL-AD (2011)003rev
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e

Council of Europe Committee of Ministers, ‘The Council of Europe and the Rule of Law/,
CM(2008)170
http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170 en.pdf

The European Commission for the Efficiency of Justice’s Evaluation of European Judicial
Systems project
http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Suivi_en.pdf

b. European Union

EU, Justice Scoreboard (ongoing annual reports)
http://ec.europa.eu/justice/effective-justice/scoreboard/index_en.htm

Communication from the European Commission to the European Parliament and the Council,
‘A new EU Framework to strengthen the Rule of Law’, COM(2014) 158 final/2.
http://ec.europa.eu/justice/effective-justice/files/com 2014 158 en.pdf

Council of the EU, Conclusions on fundamental rights and rule of law and on the Commission
2012 Report on the Application of the Charter of Fundamental

Rights of the European Union (2013) http:/www.consilium.europa.eu/uedocs/cms _data/docs/
pressdata/en/jha/137404.pdf

EU Accession Criteria (‘Copenhagen Criteria’)
http://europa.eu/rapid/press-release DOC-93-3 en.htm?locale=en

c. Other international organisations

Conference on Security and Co-operation in Europe (CSCE, now OSCE), Document of
the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE (“the
Copenhagen document”) (1989)
http://www.osce.org/odihr/elections/14304?download=true

Organization for Security and Co-operation in Europe, Decision No. 7/08, ‘Further strengthen-
ing the rule of law in the OSCE area’ (2008).
http://www.osce.org/mc/35494?download=true

Organization of American States (OAS), Inter-American Democratic Charter (2001),
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

Conference on Security and Co-operation in Europe (CSCE, now OSCE), Document of the
Moscow meeting of the Conference on the Human Dimension of the CSCE (“the Moscow
document) (1991)

http://www.osce.org/odihr/elections/14310?download=true
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d. Rule of Law Indicators

World Justice Project Rule of Law Index
http://worldjusticeproject.org/sites/default/files/files/wjp rule of law index 2014 report.pdf

Vera-Altus Rule of Law Indicators
http://www.altus.org/pdf/dimrol_en.pdf

The United Nations Rule of Law Indicators
http://www.un.org/en/events/peacekeepersday/2011/publications/un_rule of law_indicators.pdf

World Bank’s World Governance Indicators
http:/info.worldbank.org/governance/wqi/index.aspx#home

lIl.b. Standards relating to the Benchmarks

A. Legality

1. Hard Law

ECHR Articles 6ff, in particular 6.1, 7, 8.2,9.2, 10.2 and 11.2

EU, Charter of Fundamental Rights of the EU (2009), Article 49 (concerning the principles of
legality and proportionality of criminal offences and penalties)
http://www.europarl.europa.eu/charter/pdf/text en.pdf

UN, ICCPR Articles 14ff, in particular 14.1, 15, 18.3, 19.3, 21; 22.3

UN, International Covenant on Civil and Political Rights (1966), Article 4 (emergency deroga-
tions must be strict), 15 (nullum crimen, nullum poena)
http://www.unhcr.org/refworld/pdfid/3ae6b3aa0.pdf

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (1990), Articles 16(4), 19
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Rome Statute of the International Criminal Court (1998), Article 22
http:/www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_stat-

ute english.pdf
AU Charter on Democracy, Elections and Governance (2007), Article 10

http://www.au.int/en/sites/default/files/AFRICAN CHARTER ON_DEMOCRACY ELECTIONS
AND GOVERNANCE.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Article 27
http://www.oas.org/dil/treaties B-32 American_Convention_on_Human_Rights.htm

2. Soft Law

UN, Universal Declaration of Human Rights (1948), Article 11(2) (concerning criminal offences
and penalties)
http://www.un.org/en/documents/udhr/index.shtml
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Organization of American States (OAS), American Declaration of the Rights and Duties of Man
(1948), Article XXV (protection from arbitrary arrest)
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and%20
Duties%200f%20Man.pdf

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship
Between the Three Branches of Government (1998), Principles I, VIII
http://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf

Charter of the Commonwealth (2013), Sections VI, VIII
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.pdf

Association of Southeast Asian Nations (ASEAN) Human Rights Declaration (2012), para 20(2)
Available at http://aichr.org/documents

B. Legal certainty

1. Hard Law

ECHR Articles 6ff, in particular 6.1, 7,8.2,9.2, 10.2 and 11.2

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Article 9
http://www.oas.org/dil/treaties B-32 American_Convention on Human_Rights.htm

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Article 7(2)
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

League of Arab States (LAS), Arab Charter on Human Rights (Revised) (2004), Article 16
http://www.refworld.org/docid/3ae6b38540.html

2. Soft Law

UN, Universal Declaration of Human Rights (1948), Article 11
http://www.un.org/en/documents/udhr/index.shtml

UN, Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), para 8
http://www.unrol.org/article.aspx?article id=192

ASEAN, Human Rights Declaration (2012), para 20(3)
Available at http://aichr.org/documents

C. Prevention of abuse of powers

1. Hard Law

UN, International Covenant on Civil and Political Rights (1966), Article 17 (interference with
freedoms)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (1990), Articles 14 (interference with freedoms), 15 (deprivation of
property)

http://wwwz2.ohchr.org/english/bodies/cmw/cmw.htm

UN, Convention on the Rights of the Child (1989), Article 37(b) (arbitrary arrest or detention)
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Article 14
http:/www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

2. Soft Law

Council of Europe Committee of Ministers, ‘The Council of Europe and the Rule of Law/,
CM(2008)170, section 46
http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170 _en.pdf

UN, Universal Declaration of Human Rights (1948), Articles 9, 12, 17
http://www.un.org/en/documents/udhr/index.shtml

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship
Between the Three Branches of Government (1998), Principle VII
http:/www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf

ASEAN Human Rights Declaration (2012), paras 11-12, 21 (arbitrary deprivations of life, liberty,
privacy)
Available at http:/aichr.org/documents

D. Equality before the law and non-discrimination

1. Hard Law

a. Council of Europe
ECHR (1950), Article 14
b. European Union

Charter of Fundamental Rights of the EU (2009), Articles 20-21
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

EU Equality Directives, including Council Directive 2000/78/EC of 27 November 2000 estab-
lishing a general framework for equal treatment in employment and occupation and Council
Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between
persons irrespective of racial or ethnic origin
http://eur_lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:HTML

http://eur_lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML

11l. Selected standards » Page 155



European Commission for Democracy through Law

c. Other international organisations

UN, International Covenant on Civil and Political Rights (1966), Articles 2, 14(1), 26 (equality
before courts and tribunals)
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Elimination of All Forms of Racial Discrimination (CEDR)
(1969), especially Article 5
http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families (1990), Articles 1,7, 18
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

UN, International Covenant on Economic, Social and Cultural Rights (1966), Article 3
http://www.ohchr.org/EN/Professionallnterest/Pages/CESCR.aspx

UN, Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
(1979)
http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, Convention on the Rights of Persons with Disabilities (CRPD) (2006)
http://www.un.org/disabilities/convention/conventionfull.shtml

UN, Convention on the Rights of the Child (1989), Article 2
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

International Committee of the Red Cross and Red Crescent Societies, Geneva Conventions
(1949), Common Article 3
https://www.icrc.org/ihl/WebART/375-590006

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Articles 3, 19
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf

AU Charter on Democracy, Elections and Governance (2007), Article 8
http://www.au.int/en/sites/default/files/AFRICAN CHARTER_ON
DEMOCRACY ELECTIONS AND GOVERNANCE.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Articles 3, 24
http://www.oas.org/dil/treaties B-32 American_Convention on Human_Rights.htm

LAS, Arab Charter on Human Rights (Revised) (2004), Articles 2,9
http:/www.refworld.org/docid/3ae6b38540.html

2. Soft Law

Council of Europe, Recommendation CM/Rec(2007)7 of the Committee of Ministers to mem-
ber States on good administration, Article 3
https://wcd.coe.int/ViewDoc.jsp?id=1155877

European Commission for Democracy through Law (Venice Commission),
Report on the scope and lifting of parliamentary immunities, CDL-AD(2014)011
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)011-e
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UN, Universal Declaration of Human Rights (1948), Articles 1, 2, 6-7, 16-17, 22-23
http:/www.un.org/en/documents/udhr/index.shtml

UN Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), sections 12, 14
http://www.unrol.org/article.aspx?article id=192

UN Human Rights Committee, General Comment No. 32 (2007), Article 14: Right to equality
before courts and tribunals and to a fair trial
http:/www1.umn.edu/humanrts/gencomm/hrcom32.html

The Commonwealth, Harare Commonwealth Declaration (1991), para 4
http://thecommonwealth.org/sites/default/files/history-items/documents/Harare%20
Commonwealth%20Declaration%201991.pdf

The Commonwealth, Singapore Declaration of Commonwealth Principles (1971), Principle 6
http://thecommonwealth.org/sites/default/files/history-items/documents/Singapore%20

Declaration.pdf

ASEAN, Human Rights Declaration (2012), paras 2, 7-9
Available at http://aichr.org/documents

OAS, American Declaration of the Rights and Duties of Man (1948), Articles II, XVII
http://www.oas.org/dil/1948%20American%20Declaration%200f%20the%20Rights%20and%20
Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Article 9
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

South Asian Association for Regional Cooperation (SAARC), Charter of Democracy (2011)
http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

E. Access to justice

1. Hard Law

ECHR (1950), Article 6

Charter of Fundamental Rights of the EU (2009), Articles 41, 47, 48, 50
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the
right to interpretation and translation in criminal proceedings
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724770445&uri=CELEX:32010L0064

Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the
right to information in criminal proceedings
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724843769&uri=CELEX:32012L0013

Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on
the right of access to a lawyer in criminal proceedings and in European arrest warrant pro-
ceedings, and on the right to have a third party informed upon deprivation of liberty and to
communicate with third persons and with consular authorities while deprived of liberty
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1455724901649&uri=CELEX:32013L0048
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UN, International Covenant on Civil and Political Rights (1966), Articles 9, 14
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

UN, International Convention on the Elimination of All Forms of Racial Discrimination (1969),
Article 6
http://www.ohchr.org/EN/Professionallnterest/Pages/CERD.aspx

UN, Convention on the Rights of the Child (1989), Articles 12(2), 40
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx

UN, International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (1990), Articles 16, 18
http://www?2.ohchr.org/english/bodies/cmw/cmw.htm

Rome Statute of the International Criminal Court (1998), Article 55
http:/www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_stat-

ute_english.pdf

OAS, American Convention on Human Rights (‘Pact of San Jose’) (1969), Articles 8, 25
http://www.oas.org/dil/treaties B-32 American_Convention_on_Human_Rights.htm

LAS, Arab Charter on Human Rights (Revised) (2004), Articles 7,9
http:/www.refworld.org/docid/3ae6b38540.html

LAS, The Riyadh Arab Agreement for Judicial Cooperation (1983), Articles 3-4
http:/www.refworld.org/docid/3ae6b38d8.html

2. Soft Law

a. Council of Europe

Council of Europe Commission for Democracy through Law (Venice Commission),
Report on the Independence of the Judicial System Part I: The Independence of Judges,
CDL-AD(2010)004
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)004-¢

Venice Commission, Report on European Standards as regards the Independence of the
Judicial System: Part Il - the Prosecution Service, CDL-AD(2010)040
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e

Venice Commission, Report on Judicial Appointments, CDL-AD(2007)028
http://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD%282007%29028-e

Venice Commission, Compilation of Venice Commission opinions, reports and studies on
Constitutional Justice, CDL-PI1(2015)002
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1%282015%29002-¢

Venice Commission, Compilation of Venice Commission Opinions and Reports concerning
Prosecutors, CDL-PI(2015)009
http://www.venice.coe.int/webforms/documents/?pdf=CDL-PI%282015%29009-e
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Venice Commission, Compilation of Venice Commission Opinions and Reports concerning
Courts and Judges, CDL-PI(2015)001
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1%282015%29001-e

Council of Europe, Recommendation CM/Rec(94)12 of the Committee of Ministers to member
States on the Independence, Efficiency and Role of Judges (1994)
https://wcd.coe.int/ViewDoc.jsp?id=524871&Site=CM&BackColorinternet=C3C3C3&BackColor-
Intranet=EDB021&BackColorLogged=F5D383

Council of Europe, Recommendation CM/Rec(2010)12 of the Committee of Ministers to mem-
ber States on judges: independence, efficiency and responsibilities
https://wcd.coe.int/ViewDoc.jsp?id=1707137

Council of Europe, Recommendation CM/Rec(2000)19 of the Committee of Ministers to mem-
ber States on the role of public prosecution in the criminal justice system
https://wcd.coe.int/com.instranet.InstraServlet?’command=com.instranet.
CmdBlobGet&Instranetimage=2719990&SecMode=1&Docld=366374&Usage=2

Council of Europe, Recommendation CM/Rec(2012)11 of the Committee of Ministers to mem-
ber States on the role of public prosecutors outside the criminal justice system
https://wcd.coe.int/ViewDoc.jsp?id=1979395&Site=CM&BackColorinternet=C3C3C3&BackCol-
orintranet=EDB021&BackColorLogged=F5D383

Consultative Council of European Judges (CCJE), Opinion No. 1 on standards concerning the
independence of the judiciary and the irremovability of judges (2001)
https://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/CCJE%20

Opinion%201 EN.pdf

Council of Europe, Recommendation No. R(2000)21 of the Committee of Ministers to member
States on the freedom of exercise of the profession of lawyer
https://wcd.coe.int/ViewDoc.jsp?id=380771&Site=CM&BackColorIinternet=C3C3C3&BackColor-
Intranet=EDB021&BackColorLogged=F5D383

b. European Union

European Network of Councils for the Judiciary, Dublin Declaration on Standards for the
Recruitment and Appointment of Members of the Judiciary (2012)
http://www.encj.eu/images/stories/pdf/GA/Dublin/encj dublin_declaration_def dclaration
de dublin recj def.pdf

European Network of Councils for the Judiciary, Judicial Ethics: Principles, Values and Qualities
(2010)
http://encj.eu/images/stories/pdf/ethics/judicialethicsdeontologiefinal.pdf

European Network of Councils for the Judiciary, Resolution on Transparency and Access to
Justice (2009)
http://encj.eu/images/stories/pdf/opinions/resolutionbucharest29may final.pdf

Council of Bars and Law Societies in Europe, Charter of Core Principles of the European Legal
Profession (2006) and Code of Conduct for European Lawyers (1988, latest amendment 2006)
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/EN_CCBE CoCpdf1 1382973057.pdf
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European Association of Judges, Judges’ Charter in Europe (1997)
http://www.richtervereinigung.at/international/eurojusi/eurojusi5a.htm

c. United Nations

UN, Universal Declaration of Human Rights (1948), Articles 8, 10
http://www.un.org/en/documents/udhr/

UN Human Rights Council Resolution 25/4, Integrity of the judicial system (2014)
http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/25/4

UN Human Rights Council, Resolution 23/6, Independence and impartiality of the judiciary,
jurors and assessors and the independence of lawyers (2013)
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G13/148/94/PDF/G1314894.pdf?OpenElement

UN Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels (2012), para 13
http://www.unrol.org/article.aspx?article id=192

UN Human Rights Committee, General Comment No. 32 (2007), Article 14: Right to equality
before courts and tribunals and to a fair trial
http:/www1.umn.edu/humanrts/gencomm/hrcom32.html

UN Office on Drugs and Crime Judicial Group on Strengthening Judicial Integrity, The
Bangalore Principles of Judicial Conduct (2002)
http://www.unodc.org/pdf/crime/corruption/judicial group/Bangalore principles.pdf

UN OHCHR, Principles relating to the Status of National Institutions (The Paris Principles) (1993),
section 2 (Composition and guarantees of independence and pluralism)
http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNationallnstitutions.aspx

UN Basic Principles on the Role of Lawyers (welcomed by General Assembly resolution 45/166,
1990)
http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfLawyers.aspx

UN Guidelines on the Role of Prosecutors (welcomed by General Assembly resolution 45/166,
1990)
http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfProsecutors.aspx

UN Draft Universal Declaration on the Independence of Justice (“Singhvi Declaration”) (refer-
enced by UN Commission on Human Rights, resolution 1989/32)
http://icjwpengine.netdna-cdn.com/wp-content/uploads/2014/03/SR-Independence-of-
Judges-and-Lawyers-Draft-universal-declaration-independence-justice-Singhvi-Declaration-
instruments-1989-eng.pdf

UN Basic Principles on the Independence of the Judiciary (endorsed by General Assembly
resolutions 40/32 and 40/146, 1985)
http://www.ohchr.org/EN/Professionallnterest/Pages/Independenceludiciary.aspx

United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems
https://www.unodc.org/documents/justice-and-prison-reform/UN_principles and_guidlines

on_access to legal aid.pdf
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International Association of Prosecutors, Standards of professional responsibility and
Statement of the essential duties and rights of prosecutors (1999)
http://www.iap-association.org/getattachment/34e49dfe-d5db-4598-91da-16183bb12418/
Standards English.aspx

OSCE Ministerial Council Decision No. 12/05 on Upholding Human Rights and the Rule of Law
in Criminal Justice Systems (Ljubljana)
http://www.osce.org/mc/17347?download=true

OSCE, Brussels Declaration on Criminal Justice Systems (2006)
http://www.osce.org/mc/23017?download=true

d. The Commonwealth of Nations

Charter of the Commonwealth (2013), section 7
http://thecommonwealth.org/sites/default/files/page/documents/CharteroftheCommonwealth.
pdf

Commonwealth (Latimer House) Principles on the Accountability of and the Relationship

Between the Three Branches of Government (2003), Principles IlI-VI
http://www.cmja.org/downloads/latimerhouse/commprinthreearms.pdf

Harare Commonwealth Declaration (1991), para 4
http://thecommonwealth.org/sites/default/files/history-items/documents/Harare%20
Commonwealth%20Declaration%201991.pdf

Limassol Conclusions on Combating Corruption within the Judiciary (2002)
http://www.cmja.org/downloads/limassolconclusionwithannexe.pdf

e. Organization for Security and Co-operation in Europe

Organization for Security and Co-operation in Europe, Office for Democratic Institutions and
Human Rights, ‘Kyiv Recommendations on Judicial Independence in Eastern Europe, South
Caucasus and Central Asia: Judicial Administration, Selection and Accountability’ (2010)
http://www.osce.org/odihr/KyivRec?download=true

Organization for Security and Co-operation in Europe, Office for Democratic Institutions and
Human Rights, Legal Digest of International Fair Trial Rights, http:/www.osce.org/odihr/94214.

f. Other international organisations

OAS, American Declaration of the Rights and Duties of Man (1948), Articles XVII, XXVI
http:/www.oas.org/dil/1948%20American%20Declaration%200f%20
the%20Rights%20and%20Duties%200f%20Man.pdf

OAS, Inter-American Democratic Charter (2001), Articles 2-4
http://www.oas.org/OASpage/eng/Documents/Democractic_Charter.htm

African Union (AU), Constitutive Act (2000), Article 4(m)
http://www.au.int/en/sites/default/files/ConstitutiveAct EN.pdf

AU, African Charter on Human and People’s Rights (Banjul Charter) (1981), Articles 7, 26
http://www.unhcr.org/refworld/pdfid/3ae6b3630.pdf
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ASEAN, Human Rights Declaration (2012), para 5
Available at http://aichr.org/documents

SAARC, Charter of Democracy (2011)
http://saarc-sec.org/SAARC-Charter-of-Democracy/88/

g. Other

American Bar Association Rule of Law Initiative — Arab Council for Judicial and Legal Studies,
Justice Sector Benchmarks — A User’s Guide for Civil Society Organizations
http://www.albersconsulting.eu/justicebenchmarks.html

The Appointment, Tenure and Removal of Judges under Commonwealth Principles: A
Compendium and Analysis of Best Practice (J. van Zyl Smit, Report of Research Undertaken by
Bingham Centre for the Rule of Law) (2015)

http://www.biicl.org/documents/689 bingham centre compendium.pdf

Bingham Center for the Rule of Law, Cape Town Principles on the Role of Independent
Commissions in the Selection and Appointment of Judges (2016)
http:/www.biicl.org/documents/868 cape town principles - february 2016.pdf

F. Examples of particular challenges to the Rule of Law

1. Hard Law

a. Corruption

Council of Europe, Criminal Convention against Corruption,
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/173

Council of Europe, Civil Convention on Corruption,
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174

Council of Europe, Additional Protocol to the Criminal Law Convention on Corruption
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/191

UN, Convention Against Corruption (2003)
http:/www.unodc.org/unodc/en/treaties/CAC/

OAS, Inter-American Convention against Corruption (1996)
http://www.oas.org/juridico/english/treaties/b-58.html

b. Collection of data and surveillance

Council of Europe, Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108

European Union, Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of personal data
and on the free movement of such data
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31995L0046&from=EN
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2. Soft Law

a. Corruption

Council of Europe, Recommendation CM/Rec(2000)10 of the Committee of Ministers to mem-
bers States on codes of conduct for public officials,
https://wcd.coe.int/ViewDoc.jsp?id=353945&Site=CM&BackColorinternet=C3C3C3&BackColor-
Intranet=EDB021&BackColorLogged=F5D383

CM/Res (97) 24 on the twenty guiding principles for the fight against corruption
https://wcd.coe.int/ViewDoc.jsp?id=593789&Site=CM&BackColorinternet=C3C3C3&BackColor-
Intranet=EDB021&BackColorLogged=F5D383

Group of States Against Corruption (GRECO), Immunities of public officials as possible obsta-
cles in the fight against corruption, in Lessons learned from the three Evaluation Rounds
(2000-2010) - Thematic Articles
https:/www.coe.int/t/dghl/monitoring/greco/general/Compendium Thematic Articles EN.pdf

European Union, regular EU-Anti Corruption report, e.g. COM(2014) 38 final as of 3 February
2015

http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/
organized-crime-and-human-trafficking/corruption/docs/acr 2014 _en.pdf

b. Collection of data and surveillance

European Commission for Democracy through Law (Venice Commission), Opinion on Video
Surveillance in Public Places by Public Authorities and the Protection of Human Rights,
CDL-AD(2007)014
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282007%29014-e

European Commission for Democracy through Law (Venice Commission Report on the
Democratic Oversight of Signals Intelligence Agencies, CDL-AD(2015)011
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD%282015%29011-e
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MpuHUMN NpaBoBnagaA 3aKkap6oBaHO B NPaBHUUYNX
TekcTax — Oyab Lie piBeHb HaLiOHaNbHUX KOHCTUTYLi
abo piBeHb poKymeHTiB Pagm €Bponu um
€sponercbkoro Coto3y. [po npaBoBnagaa HaAToO YacTo
1 3aN1erko 3axX0AMTbCA Nifg Yac NOAITUYHMX BUCKYCIl,
no3ask Nnomy 6paKkye 4iTKoro Bu3HayeHHs. lNpore,
Un BNPOBAXKEHO NOro B 06'EKTUBHWI, PETENTbHUI,
npo3opuii Ta OAHaKOBUIN cnoci6? [oKymeHT
BeHeuicbkoi Komicii 3 KOHTpONbHOro nepeniky
CNPAMOBaHO Ha 3'ACYBaHHA 03HaUYeHOI NpobeMaTuKm.
BiH MicT\UTb JOKNaAHI 3aNMTaHHA LWOAO0 OLiHIOBaHHA
TOrO, AKOIO MipPOIO NMOLLIAHOBYETLCA NPABOBNAAAA B Til
un iHWIM KpaiHi. Take oUiHIOBaHHA 3BOANTUMETbCA He
nvwe Ao nigpaxoByBaHHA NMO3UTUBHUX BigmnoBsigen,
ane N HagaBaTMe MOXMBICTb CKNACTW 3arasibHe
BPaKeHHSA MPO KOHKPETHY CUTYaALit0, 30CepenKyoun
yBary Ha NOBaXaHHi HaMBaXKNMBILLNX KPUTEPIIB.

Mipuno npagosnadosa € iIHCTPYMEHTOM, KOPUCHUM
ANnA BCiX 3aUikKaBNeHUX CTOpPiH, BKJOYalouun
Mi>KHapOAHi opraHi3auil, HaLioHaNbHi OpraHu Bagm
Ta rpPOMagAHCbKe CYCninbCTBO.
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www.venice.coe.int
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Papa €8ponn € NPOBIAHO OpraHizaLi€io Ha KOHTUHEHTI B AiNAHLI
JIOACHKNX NPaB. 1o Hel HanexaTb 47 fepaB-uneHis, 28 i3 AKnx

€ uneHamn €sponencokoro Coto3y. Bei aepxasu-uneqy Pagn
€BPONK € yYacHUUAMM €BPONENCHKOI KOHBEHLIT 3 NIOACHKMX NpaB

— [OrOBOPY, NOK/MKaHOrO 3axMLLaTV NIIOACHKI NPasa, AeMOKPaTito Ta
npaBoBnaaaA. EBPONECHKMIA Cy/ 3 MOACHKMX NPaB 34iACHIOE HAarNAg,
33 BMKOHaHHAM KoHBeHLii fepxaBammn-uneHammn Pagm €sponu.

www.coe.int
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