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FOREWORD

The Constitutional Court of Mongolia is presiding over the Asian
Association of Constitutional Courts and Equivalent Institutions in
2021-2023.

In this context, the Constitutional Court of Mongolia successfully
organized the 5™ Congress of the AACC under the theme “Recent
Developments of Constitutional Justice in Asia” in a hybrid format — in
person and online, on August 18-19, 2022.

I am pleased that the compilation of presentations made at the 5™
Congress of the AACC on the topic “Recent Developments of Constitutional
Justice in Asia” has been published and is being delivered to you.

The 5™ Congress of the AACC was held in English and Russian, the
official languages of the Association, and the presentations were published
in the versions submitted by the speakers without any corrections or
changes, following the order in which the presentations were discussed at
the Congress.

I am confident that the ideas reflected in these presentations
will make an actual contribution to the development of the theory of
Constitutionalism and Constitutional Justice.

I would like to extend my gratitude to all the guests who participated
in the Congress in person and online, as well as to the Justices of the
Constitutional Court of Mongolia, and the management and staff of the
Secretariat who worked hard with an effort to organize it.

Chinbat Namjil

Chief Justice of the Constitutional
Tsets of Mongolia,

President of the Association of
Asian Constitutional Courts and Equivalent Institutions
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OPENING REMARKS BY MR. NAMJIL CHINBAT,
CHIEF JUSTICE OF THE CONSTITUTIONAL COURT
OF MONGOLIA, PRESIDENT OF THE ASSOCIATION OF
ASIAN CONSTITUTIONAL COURTS AND EQUIVALENT
INSTITUTIONS

Dear guests,

Honorable Presidents, Chairmen, Chief Judges
of the Constitutional Courts,

Ladies and Gentlemen,

Thirty years ago after all-nation debate on the new constitution bill
and upon all-nation reconciliation Mongolia adopted a new democratic
Constitution and created legal foundations for advancement along the path
of common development of humankind. Over this span of time, Mongolia’s
Constitution succeeds to serve as a greatest assurance factor for sustainable
development of our society.

Mongolia’s Constitution Article 64 stipulates: “The Constitutional
Court of Mongolia shall be the competent organ with powers to exercise
supreme supervision over the enforcement of the Constitution, to make
a conclusion on the breach of its provisions and to decide constitutional
disputes.” Hence, Constitution of Mongolia establishes a constitutional
judicial institution supervising the protection of democratic values, human
rights and freedoms, the implementation of the principle of state power
distribution as well as reviewing whether supreme state organizations act
in conformity with the Constitution. Actually, it is a greatest achievement,
which the Constitution brought to Mongolia, and it becomes a guarantor
for the observance of the Constitution.

The specificity of Mongolia’s constitutional review lies in that any
citizen has a right to appeal to the Constitutional Court on any breach of the
Constitution a citizen considers necessary despite its interests concerned.
By a way of the deliberations at the small-, medium- or full bench sessions,
they ensure the observance of their constitutional guarantees. We may argue
that a procedure to submit a Constitutional Court medium bench session
conclusion to the State Great Hural has advantage to open opportunity for

-13-
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updating and improving existing legislation.

During a whole of the Constitutional Court establishment period
in Mongolia a constitutional review on constitutional breach dispute
settlement process has always realistically contributed to the protection of
constitutional principles, conceptual philosophy and mission, democratic
values, human rights and freedoms as well as to educate a society to develop
a rule of law.

We acknowledge Constitutional Court of Mongolia now becomes
a well-recognized state institution by way of constitutional reviewing at
a supreme level and occupying its standing within a society and entire
state system. We note the Constitutional Court decisions bring about
realistic impact on the increased constitutional rule and order. Therefore,
the Constitutional Court’s mandate and mission to strictly observe the
Constitution and fully use its power and authority will increase further
greatly.

It is necessary to make advantage of the specificity given under the
Constitution of Mongolia to its Constitutional Court, enhance and strengthen
it further. Specifically we think that more free application of Mongolia’s
constitutional standards such as a principle of rule of constitutional law,
basic human rights and freedoms, more increased use of their content,
substance and relationship will promote worldwide recognition of universal
values and strengthening them at national levels.

The Constitutional Court of Mongolia participates across the
world in the like-minded organizations’ cooperation. Particularly, in
2005 Constitutional Court of Mongolia initiated to establish a cooperation
organization of Asian Constitutional Courts with permanent functioning.
With the other Asian countries support in 2010 the Association of Asian
Constitutional Courts was established with 20 Constitutional Courts’
supervisory organizations’ participation. Since 2021-2023 Mongolia
presides over activities of the AACC.

Acrule of law is said to have emerged as an appeal against monarchy.
Hence such concepts as people’s direct or indirect participation in the
law-making, conduct of referendum, convocation of elections, election
of parliaments, state power distribution have been incorporated into the
constitutions.

-14-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konzpecc Accoyuayuu Azuamckux Koncmumyyuonnwix cyooe u 7K6U8aneHmHublX UHCHUMYNO8

The constitutional courts’ mission to improve and perfect a
worldwide rule of constitutional law becomes a highest priority and criteria
for ruling organizations or officials become guarantees for improved
perfection of a rule of constitutional law.

Under the new Constitution of Mongolia a principle of rule of law
is a state adopted legislation which has a supreme force and no legal entity
except given competence shall confirm, either modify or nullify it and all
citizens and organizations have equal rights before the Constitution. In
other words, it codifies one condition and principle for governance. It also
codifies a rule of law as a fundamental principle of state organizations’
operation.

There is, however, a strong intrusion of scientific and technological
development and electronic networks into the global social and economic
life, which necessitate further improvement, and perfection of a rule and
governance of law.

In some cases, a scientific approach to a certain issue differs a great
deal depending on different conditions. It is, therefore, no surprise we
are deliberating on agenda item: “Constitutional Review in Challenging
Times” at the current congress.

The AACC needs and requirements warrant from
constitutional courts to cooperate on further making study and research on
their own specificity work, diversifying channels of information exchange
and finding scientifically sound decisions to the highly controversial social
matters.

Within the framework of the AACC collaboration, it is necessary to
develop and increase scientific, visionary and pragmatic knowledge of the
constitutionality heritage of the humankind. We look forward to developing
further cooperation along these lines in the future.

I wish success to the Fifth Congress of the AACC.

Thank you.

-15-
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YHCOH XYYJHUWH IYYX, TYYHTO1 ATUJITIAX
BAUTYYJUIATYYJIBIH A3UVH HUATOMJIPT UIH
TABIYT'AAP UX XYPJIBIT H39K

MOHTI'OJI YJICBIH YH/ICSH XYVYJIMMH PIUNH
JTAPT A, YHJICOH XYYJIMHUH IYYX, TYYHTOU AJTMJITTAX
BAUTYYJJIATYYABIH ASUMH HUUTIMJIPTUMH
EPOHXHUINJIOIY HUMHBATBIH X3JICOH YT

IpxIam XyHoIm 304uo oo,

Ynocon xyynuiin wiyyxuiin eponxuiinezu, oapea,
mIpeyyH uwiyyeu Hap aa,

Xynoam xamazmaii, Hoéo oo,

Oneenep “Asu 1axb YHJICOH XYYIUIH IIYYX 3pX MATTUIH XOT KW
CH/IPBT YHJCOH XYYJUHH MIyYX OOJIOH TYYHT3H anuiTrax Oalryysiarbig
AzuifH Hudramidrude 5 gyraap Ux Xypan tanxumaap OOJIOH LIaxum
XOCOJICOH X3JI09p33p Monroan YiichkiH HUicda Y naan6aaTap XO0TOA 9XAIIK
OaiiHa.

DOHd yaaaruiiH Xypann YHACOH XYYJIHHH IIyyX OOJOH TYYHTIMU
aaunTrax OauryyinarsiH A3UiH HUATIMIATUNRH TuiryyH 20 opHbl Y HICOH
XYYJIUAH XSHANTBIH HTHCTUTYTA3¢ 30 rapyit Tesneenerdyua opoox Oairaa
00JHO.

Tyynumn byrn Haiipampax Cosonroc YiicblH YHACSH XYYJIHHH
myyxuiiH Epenxuiineru noén IOy Ham Cor, byrn Haiipampax Typk
VYraceiH YHACOH XyynuiiH mwyyxuiiH Epenxuiinerd HoéH 3yxTy ApciaH,
byra Haitpampax Kasakcran YicelH YHICOH XyyJMiH 30BJIOJIUNH Aapra
HOoéH Kaitpatr Mamu Hapaap axityyscaH TeJieesierdyusi MoHrona YIICbIH
YHACOH XyyJqudH LPUUAH ypuiaraap anbaH €cHbl alauian XUHUx33p
XYPIIIRH upa3 OaifHa.

DHAXYY Xypaia oponaroxoop TepT €cHbl 2200 rapyil >KuIHiitH
TYYXT2H, UHHTHC XaaHbl ©JTHI HyTar 00JI0X MaHail caiixaH OPOH] OMEWIIH
XYPOJILRPH UPCIH, MOH [TaXUMaap X0JI0OTA0H opoiiox Oyit Ta OyxsH yuH
COTIJIMIH TajapXall WIdPXUIIbE.

Monron YacelH YHAC3H XYyJIMMH LI YHJICOH XYyYJUHH LIYYX
00JIOH TYYHT?H ammirrax OalryysularblH A3MHH HUATIMIISTHUT YAUPAAX

-17-
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SPXUHUT XYJP3H aBU HAr33p apra X3MXKI3I 30XHOH Oairyymax Oo0JCoH[
TYWsBIH OasipTail OaifHa.

O100r00C TYYHH XKUJIWWH OMHO IWHD YHJCOH XYYJIUHH TOCIUIT
apa TYMHD3P33 XK, YHIICHUIN 36BIIMIIVIMNH YHACH 133p MOHro
VaceiH apgumiicaH mMUHY YHICOH Xyynwur Oataipk Monron Yic XyH
TOPOIXTHUM HUUTIAT KUIITHUT OapUMTIIAH XOTKUX 3pX 3YHH YHIICHUUT
OatTaii Omit GonrocoH OwmdId. DHA Xyranaang Monron YicekiH YHICOH
XyyJdb MaHali HHMTMHUMH XOTKJIUWH TOTTBOPTOM OaMIJIbIr XaHTax HAT
TOMOOXOH YHJC3H XY4YHH 3YiJI O0JIK YaJcaH oM.

Mouron VYiacelH YHACOH xyynuiiH JKapaH aepeBayrasp 3yuia
“Momnroin YichiH YHICOH XyyIuitH 111 601 YHICOH XyyJIUuiH OUensnTa
I3 XSHAIT TaBUX, TYYHUH 3aalThIl 30PUYCOH Tyxall IYyTHDIT raprax,
MapraasbIl' Marajjiad MUHIBIpIdX OypaH 3px Oyxuil Oaiiryymnnara mMmen”
X3MI3H 3aacaH. MOHroi YIiCeH YHICOH XyylIuap apJUWIIbIH YHOT 3YHIL,
XYHHMM 3pX, 9PX 4YOJIeer Xamraajaax, TOPUHH dpX MOMIMWT XyBaapwuiax
3apUMBIT XIPATKYYIIX, TOPUUH A3374 Oairyymnaryya YHACOH XyyJlIUdH
XYPI9HA aXWIax Oyl 3COXMHT XstHagar YHJICOH XYYJIHHH L3I X3MIIX
MHCTUTYLMHUT Ouit 60Jr0coH Oeree 1 3H» Hb MOHTOM YIICHIH HIMHY Y HACOH
XYyJUHH HAT TOMOOXOH OJOJT OOJCOH TOAMNIYH TYYHHUr 4YaHJUIaH
caxuyjax YHJICOH XyyJuilH Oaranraa OOJICOH IOM.

Mamnaii yicblH YHACOH XYYJHMMH XSHAITBIH OHIUIOI Hb UPIOH
YHACOH Xyyllb 36pUCOH T2K Y3COH acyyaap ©epHilH 53pX allur
XOHJOTJICOH 3CIX3IC Y XamaapaH YHJICOH XYYJIHMHH LPLBJ XaHIax 3px
HPOITTIU Oaijar, acyymneir Oara cyynaai, AyHI CyyJdad, UX CYYIUIbIH
XypajjaaHaap Xd2JJIIPX 3amaap YHJICOH XYYJIMUI YaHIJIAH CaxuyJiax
Oaranraar XdOparKYYJIIArT opuior. JlyHI CyyanblH XypajijgaaHaac
rapcad Ipuuitn nyrasatuir YUX-n opyynaar 30XuilyyJaidT Hb XyyJb
TOTTOOMMKHUIT OOJOBCPOHTYHl OO0JrOX HAr OOJOMXK HI3Ar3IP33 JaByy
TaNTai I3k Y33K 000X IOM.

Monron VicelH YHACOH XyyiauidH 11 OaifryymaracaHaacaa
XOMILXU Xyramaasz Y HJICOH XYYyJb 30pPUYCOH 2CIX TyXall MapraaHbIl XsiHaH
HIMABIPIRX93 Y HJCOH XYYJIUIH YHIICOH 3apUHM, CYYpb Y33J1 OapuMTial,
3PXOM 30PUIITO, APAUYMIIIBIH YHOT 3YWII, XYHHH 3pX, OPX UeJIeer XxaMraanax,
XYYJIb A33/713X EChII HUMIIM/T TOJIOBIUIYYIIH XOMKYYIIX Yiicaa 601uToi
XYBb HOMDP OpYyyJicaap UPCOH IOM.

Mouron YiceH YHICIH XYYJIHIH UL Y HACIH XYYJIb 33 XSIHAIT

-18-
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TaBbK, MHIICHIIP MOHTOJIBIH HUIIOM, TOPHUIH TOTTOILOOH 30XUX Oaiip
CyypHua HATIHT 333JIXK, XYJII3H 36BILIOOPOTICOH TOPUHH HHCTUTYIH 00K
YaJICaHbIT TAMIATIAX) Taarail OaitHa. [pumiin muiaB3p YHICOH XyyIbT
€CHBI TONeBLIWI OOAUTON HesJeeree y3yysicidp Oaifraar TOSMIAIVIX Hb
3YHT3H Oereen YHJICIH XyyJida YaHIJAH CaxIK, TYYHUH XYYHH YaJUIbIr
OYypaH AYYpA?H ammuriaxai YHJICOH XYYJIMHH IPIMAH TYHIRTIDX YYpar
ynam Oyp H3MATIK OaiiHa.

Mouron VYicelH YHACOH XyyJuap HAI3HT TOTrTOOCOH [[pumitH
9pX 3YHH 30XUIYYJaNThlH OHIUVIOTMWT JaByy Taj OOJrOH, Haaliuj yjam
OOJIOBCPOHTYH OOJITOH TOTeIOPKYYdX maapaiara Ouid. Tyxainban,
Mouron YiceiH YHICOH XYYJIHMH XOM XOMKIIT YHICOH XYYJIb J133]J19X
3apuMM, XYHHH YHJICOH 3pX, 3pX 46Jiee 33p3r YHICOH XYYJIUWH Y331
OapuMTIIAIBIH YYIHIOC WYY Y6JIe6T3H, yTra aryyira, ysuijgaar xapraji3aH
XOPATIANX XaHJIArbIl TOJNOBIIYYJIAX Hb JDJIXUM HUUTHMH TYr33M3J1 YHOT
3YWJICHIT XYII99H 30BIIOOPY, YHAICHUMA TYBIIUH] OaTaTrax YUridJiI UiIyy
JI0X6M OOJTHO XK Y32K OaiiHa.

Monron YiucelH YHACOH XYYJUWH LRI Hb JDJIXUUH YJICYYIbIH
VOKMIT TOCTAH OalTyysularblH XaMThIH aXXHWJUIaraanj uIdBXTIH OpoOJIIcCO0p
upcaH oM. Tyxainb6an, 2005 ona Mounron YicelH YHIACOH XyYIMUH 191
A3M THBJ TOITMOJI YIUIT asknjutaraataid Y HIICOH XyYJIMIH HIYYXUHH XaMTbIH
aXuiuaraansl Oairyymara Gairyynax caHai rapraiuax, TYYHUIT Oycan
yic maMKCeaH?3p 2010 oHx YHACOH XyynauiH IIyyX, TYYHTIM aguiTrax
OalryymnarslH  A3uiH HUWMMIAT Oaiiryynarnax, enaree 20 yichH
YHACOH XyyNIUHH XSHAITBIH OalryyJuiareil STHI9HAYD HAITrId7 OaifHa.
YHACOH XyynuidH myyX, TYYHT?H aaunTrax OaryyiiaryyablH A3uidH
HudrsMmrudr 2021-2023 oug Monron YiacelH YHICOH XYYJIHMH LRI
yAUpIAH aXWIIax OaiHa.

Xyyap A3IBX TyXall y33J1 caHaa XdMXKIATYH 3PXT XAaHT ECHBI
ACPAT TAMIUIMAH HAT ypua OOJOH rap4 MpPCIH 06ree]] Xyyib TOTTOOXOT
apJl TYMHMH 1myyj 6a myyz O0yc opoioo, 0yx HUMTHIH caHal acyyira
(pedepennyM), COHryymb, MapjaMEHT, TOPUUH APX MO XyBaapuiiax
3apUUM 33pAT OMITONTYYA Y HACOH XYYJIb] 09XKUX O0JICOH.

Jonxuii pgaxuHaa YHICOH XYyJAbT €CHBI TOJIOBIIWIA Y HJICOH
XYyJIUIH LIYYXUHH YYpar HA3H OHIepPT TaBUIZIaX, TOPUIH 3pXx Oapux
Oaiiryyinara, an0aH TYIIAQAITHYYABIH XyYJdb A9AJ3X ECHBI XOMXKYYP
TOUITYH, YHICOH XyyJIbT ECHBI TOJIOBILINIH OaTanraa 60k OaiiHa.

-19-
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MoHnron YiaceH muH? YHICOH XyyJuap 3pX 3YUT TOPUKUH YHICOH
HIMHXK OO0JIOX XYYJb JIP3UIdX 3apuuM 001 Tepeec OarajcaH Xyylsb I33]
XYUMH Yajanrtaii 6eree] TYYHUHIT 3pX OJTOTACOHOOC Oycas siMap 4 CyObeKT
0aTiaH raprax, eepujex OOJIOH XYYMHTYH Oonrox spxryil Oaiix sBpai
Oerees YHICOH XYylbJ XyyJIUHH eMHe Oyx Hprai, Oairyymiaara aani
TATII OakXk, TYYH]I HOT HOXIIeJN 3apuMaap 3axuparaax Oaiixaap XyyibuiaH
3aacaH. MeH XyyJIHHT 193]13J1K, XyyJIbJ 3aXUpariax 0aix Hb TOPUIH Yl
@XWJTaraaHbl YHJCOH 3apUUM OOJIOXBIT XYYJIbUJIaH TOTTOOCOH.

['BY 1paxuit JTaXUHBI HUWATAM, 3IMITH 3aCTUHH aMbJIpajl] IAHKIIIX
yXaaH, TEXHOJOTUMH XOTKUJ, IaXUM XapWilaaHbl XJI03PYYA Xyd TYpIH
HABTAPCHIIP XYYib JI3UIX 3apUuM, YHJCOH XYYib JI3UX ECBIT yiaM
OYp TereyIepKyyJIdXUUT maapaax 00J100.

Yamaap 3apuM TOXHOJA0J TOAOPXOM acyydall XaHAax MIHHKIIX
yXaaHbl XaHJIarajg eep eep 0Oaiip cyypuHaac xaHJIax HeXLeN Oailmtyyn
O6uii Oomk OaiiHa. OHeeApHIlH XypangaaHJ Xd3JAJYYJIdX TOJ HITIAI
YHJICOH XYYJIMIH XSHAITBHIH CYYJIMUH YEUNUH XOIKWI, YUT XaHJ1ara rcoH
COIPBTAM Oaiiraa Hb 4 TOXMUOJIUIBIH 3y OUII FOM.

[Haamma yic opHyynd eep eepcauidH OHIUIOTTOM Cynaaliraa,
IIAHKWITOHAN QKW XHUX, XapuilaH MAASJIAI COMWINOX CYBIHIT
TOPOJIKYYJIPH CalkKpyyJlax, HHUTMHITH 33Ap33 TOBOITAM 3apUM acCyyUIbIH
IUAUIAAT  OJI0OXOJ, IIMHXJIPX YyXaaHbl TYBUIMHJA XaMTPaH aXWUUIax
Laapjyiara Tyjarapy 0airaa Hb Y HJCOH XYYyJUNH IIYYX, TYYHTIH aauiaTrax
OaifryymiarslH = A3uUiH HUNIAMIATURH VI @XWIaraaHbl  X3poariid
IaapaJiareIr yjaM Oyp HOXIeNAYYJDK OaitHa.

YH/ICOH XyyIMiH HIYYX, TYYHTH aguntrax OairyysiarsiH A3uitH
HUWTDMIIBTUNH TUIIYYH OPHYYIBIH XaMTBhIH @)KUJUIAraaHbl XYp32HI XYH
TOPOJIXTOHUN 6B O0JICOH YHICOH XyYJibT ECHBI Tajaap IIMHXKJIAX yXaaH,
TaHUH M3/IPXYHH 001001 MPAKTHK OMITONITHIT XOIKYY/IIX IIaap iara Oui.
WiimMa 5H3 4UMIdINAP HaAall[AblH XaMThIH aXKUilaraaraa yjaam XeIKyYJIHD
I3J3IT UTIAATIH OaiiHa.

YH/ICOH XyyIUMH MIYYX, TYYHT3H aguiaTrax OairyysuiarslH A3uiiH
HUWTDMIIBTUMH XYPJIbIH YHII aKHAJUIAraan]l aMKUIT XYChe.

AHxaapan xaHayyJicasj Oaspiasiaa.
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CONGRATULATORY REMARKS BY
H.E. MR. ZANDANSHATAR GOMBOJAYV, CHAIRMAN OF
THE STATE GREAT HURAL (PARLIAMENT) OF MONGOLIA
AT THE STH CONGRESS OF THE ASSOCIATION OF
ASTAN CONSTITUTIONAL COURTS AND EQUIVALENT
INSTITUTIONS

Distinguished guests,
Ladies and Gentlemen,

It is my pleasure to extend my greetings to all of you on behalf of
Mongolia at this prestigious conference.

The democratic Constitution of Mongolia laid the foundation for
the democratic and legal state system chosen by the Mongolian people.

One of the main achievements of the democratic Constitution of
Mongolia is the establishment and endorsement of the legal basis and
principles for the operation of the institution, which has a prestigious
and highly responsible role in protecting and strictly maintaining the
Constitution.

This year marks the 30th anniversary of the establishment of the
Constitutional Court, which is the body with the supreme authority to
supervise the implementation of the Constitution in Mongolia.

The Article 64.2 of the Constitution of Mongolia states that
the Constitutional Court and its members shall be subject only to the
Constitution in the performance of their duties and shall be independent of
any organization, official, or any other person. The experience of the past
years has shown that as a main mechanism to implement the Constitution
by not giving a priority to a form, the role of the Constitutional Court
is particularly important in regulating the relationship between public
organizations and human rights.

The activities and decisions of the Constitutional Court of Mongolia
have become a major factor to adhere to while fostering the supremacy of
the Constitution, spreading its morals to the public, explaining the concept
of the Constitution and its content, especially making every citizen of
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Mongolia aware of the basis of constitutionalism, and determining the
ways to solve scientific problems.

In addition, the fact that there are many disputes related to human
rights and freedoms in the decisions rendered by the Constitutional Court
of Mongolia indicates that human rights and freedoms are the core issues
that the Constitutional Court focuses on. In this context, I would like to
emphasize that the Constitutional Court of Mongolia protects the values of
human rights defined by the democratic Constitution and has an exceptional
stimulus on ensuring its development.

These events are particularly important processes for the
development of the democratic legal system in our country.

The Constitutional Court of Mongolia has been actively participating
in the cooperation of similar organizations of the world such as the World
Conference on Constitutional Justice of the Venice Commission of the
Council of Europe, the Eurasian Association of Constitutional Review
Bodies, the Asian Association of Constitutional Courts and Equivalent
Institutions.

I am satisfied with the fact that the 5th Congress of the Asian
Association of Constitutional Courts and Equivalent Institutions, which
has an organizational structure that performs regular activities and is well-
known on the continent, is being organized today in Ulaanbaatar, the capital
of Mongolia.

It is considered a good practice that the Asian Association of
Constitutional Courts and Equivalent Institutions, in carrying out its goals
of protecting human rights, ensuring democracy, implementing the rule of
law, promoting cooperation between member countries, and exchanging
experience and information, openly engages all its members in the activities
of the Association.

It’s a matter of honor for Mongolia that the Constitutional Court of
Mongolia is presiding over the Asian Association of Constitutional Courts
and Equivalent Institutions in 2021-2023.
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I wish happiness and well-being to the Justices and personnel of the
Constitutional Court, who are honestly working to protect the Constitution,
in order to further improve the functioning of Constitutional Justice bodies
within the framework of the spirit of the Constitution.

Wishing you all the best and success in all your endeavors.
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YHJICOH XYYJUUH IIYYX, TYYHTOU ATUJITIAX
BAUTYYJUIATYYJIbIH A3SUVH HUATAOMJIPT UITH
TABAYTAAP UX XYPAJIJI UPYYJICOH

MOHI'OJI YJICBIH UX XYPJIBIH JAPT'A
I'OMBOKABBIH 3AH/IAHIIATAPBIH
MOHIYHNJITII

Ipxam XyHoIm 304uo 0o,

Xynoam xamazmaii, H0é0 00,

DHaXYY HIp XyHATH MX Xypanag MonHron Yicer TeneeneH Ta
OYXdPHTIHI MIHIUMIDK Oaiiraanaa Oasipraii OaiiHa.

MoHnron YiiceiH apauuiIcad Y HICOH XyyJIb MOHIOJIBIH apJ TYMHUN
COHTOCOH apAYWIICAH, 3PX 3YHT TOPUHH TOITOJILIOOHBI YHASC CYypUWT
TaBbCaH IOM.

Mouron YncelH apaunicad YHACOH XYYJIUIH IO OJIOJATYYAbIH HAT
0071 YHJICOH XyyJIHMIT Xamraajax, 4aHJJlaH caxuyJiax Hap XYHATAH Oereen
OHJIep XapHuylJjaratail yypar T'YHLIATI3A3T MHCTUTYTHIH OYpaH 3pX, Yl
@XWJUTIaraaHbl 3pX 3YWH YHAIC, 3apUMBIT TOTTOOH OaTairaakyyscaH siBaal
oum».

Mowuron Yncan YHICOH XyyJIudH OUENdATI A9/ XSHAIT TaBUX
9px Oyxuii Oaiiryysuiara 6oox YHACOH XyyJIuiiH 11311 Oaifryymaracanst 30
SKUJIAIH OM DHD JKUJI TOXHOX OaifHa.

Mouron YicslH YHACOH XYyJIUNHH )KapaH JepeBaAyIr33p 3yHauiiH 2
JlaXb XACOIT Y HACOH XYYJUNH LRI, TYYHHH TMITYYH YYPIdd TYUIDRTIOXA2)
raruxyy YHACOH XyyJibJ 3axuparjaax Oereej anuBaa Oairyysuiara, andaH
TymaanTas, OycaJ XyH?9¢ Xxapaat Oyc OaifHa X9M?I3H TYYHHUI XxapaaT Oyc
OaiibIr OaTanraakyyJicHaap Y HICOH XYYJIHUUT X3JI03PIATIYH OUeNyyax
rojJl MEXaHU3MBIH XyBbJl TOPUIH 3pX Oyxuil Oairyysuiara, XyHUH SpXuiiH
Xapuwinaar 30XMIyyJiaxaJl YHJICOH XYYJUWH LPLMAH YYpAr OHUIOM ad
XO0JI00I10JITON OOJNIOXBII OHI'OPCOH KWIYYIMHH Typluiara xapyyJicaH
oum?.
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Monron VYiucelH YHICOH XyyJIHHH IPOUNAH YW aXWJUIaraa,
WUAABIPD Hb YHACOH XYyib JOOMIBX ECHII TOJIOBLIYYIDX, TYYHUU
Y32J1 caHaar OJOH HHUWTAJ TYII3H IDII3PYYJIdX, YHICOH XYYJIMUH Y331
O6apumTian OOJIOH TYYHMH aryyirsir TaiuibapiaH TaHWylaX, sUIaHTysia
Mouron VYicelH HpraH OYypT YHACOH XYyJIbT €CHBI CYYPHHI TaHHYJDK
TOJIOBIIYYJIIX, YHJCOH XYYJIUNH dpX 3YMH IIMHKIDX YXaaHbl TyJIraMIax
Oyl acyyIUIbIT IIMIABIPIAX apra 3aMbIl TOJOPXOiIoXo[ OapumTanaar
TOMOOXOH XYUYHUH 3YHJI 60JC00p UPIII).

TyyawmH Monron YicblH YHICOH XYyJIMHH LPIRAC TrapracaH
MUAABIPYYARL XYHHH dPX, dPpX UYOJIOOTIH X0J0OTJ0X MapraaH OJIOH
Oaiiraa Hb XYHHUH 3pX, 3pX yesiee L[pumiiH anxaapiiaa XanayyJiar roj iemMm
acyyJajn TOATHUT WITrK OaiiHa. DHA yTraapaa Monron YiceiH YHICOH
XYYJUUH 11 apA4riIcaH YHJICOH XyyJHap TOJOPXOMJICOH XYHHH 3pX
XAMAIX YHAT 3YWJICHUWUI XaMraajK, TYYHUUT XOKIUMWAT XaHraxal OHIIOu
HOJI66 Y3YYJ/DK Oaliraar OHIJIOH TAMJIATIIYK OaifHa.

Oarasp yiul sABIal Hb MaHall OpHBI apIyWiICaH 3pX 3YHH
TOTTOJILIOOHBI XOIKUIIJ OHITOM a4 X0JI00rJ0ATOH Yilll SIBIT FOM.

Monron VYicelH YHICOH XYyJHMH L3I Hb EBPOIBIH 36BIOJIUIH
BenenuiiH KOMUCCBIH YHJCOH XYYJIHWH HIYYX 3pX MOUIMUH JIDIIXuiiH
Oara xypan, YHJICOH XYYJIMMH LIYYX 3pX MAAJIUNH OalryyiaryyJblH
EBpasuitH HMMrAMIAr, YHIACOH XYyYyJHHH WIYYX, TYYHTOM aguiTrax
OaliryymiaryyablH A3UIH HUNUTAIMIAT 33p3T AJIXUMH OPHYYABIH MKW
TOCTAU OalryyiaryyJablH XaMThIH aXWIIaraanj HUAIBXUTIN OpoILicoop
HPCOH.

Az TuBMIAH 20 yJICBIH YHJICOH XYYJIUIH XSHAITHIH Oaliryyarsir
STHAIH/R?3 HAI'TTACOH, TOTTMOJI OalHTBIH Y a)kKuUJu1araa siByyJijar 30XMOH
OalryynantelH OYTAUTAH, THBA3Y HAp XYHA Oyxuil YHACOH XyyluilH
HIYYX, TYYHT3H aguiitrax O6airyysuiaryyaslH A3uiH HUMrmimsruie V Mx
XypnbIr eHeesiop MoHron YicelH HUHCIAN YinaaHO6aaTap XOTOJ 30XHOH
Oaiiryyk Oaifraa sBIanj cITI3J1 XaHTalyyH OaifHa.

YHACOH XYYyIWiH mIyyX, TYYHTOH aguiTrax OalryysuiaryysiH
A3UMH HUWIOMIIDT  Hb XYHUH OpXMWI  XaMraanax, apAa4diuIbIl
Oaranraaxyynax, Xyyidb I33UIDX €ECBII XOPIMKYYIdX, THULIYYH YIC
XOOPOHBIH XaMTBIH KUJUIAraar I9MXKHX, TypILUIara, M3A33713J1 COIHIILOX
30PHIIT00 X3PAKYYJIIXA33 THIIYYH OPHYYIBIT HUHIAIMIATUNH OyX YW
@XWJUTaraaH H2JITTAH OpOJILyyJIJIar Hb CaliH JKULIUT I3 OUJT Y3A3T.
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Mouron VYacelH YHiacsH XxyymuidH 1mn 2021-2023 onyynaz
YHACOH XyynuidH mIyyX, TYYHT?H aaunTrax OalryyiinaryyablH A3WidH
HUNTIMIITUUT yIUpIaH aXXWUiax Oaiiraa Hb MOHTOI YJICBIH XyBB/I OHIOD
HOP XYHATAU VI IBJAT FOM.

YHACOH XYyJHMIH Y33J1 CaHaaHbl XYp33HA YHACOH XYYJIUMHH IIYYX
9pX MIIMKAH OaWTyyJularblH Yil aXuwjiaraar yjaam TereJIepKYyJdx
Ta OYXHMH apuyH YHJICOJ TaHb OHIOP aMKHWJIT XYCOX suiiaMzl Y HJIICOH
XYYJIUIHH MaHaaH 1l YMH [IyAapraap Xy4uH 3yTrak Oairaa YHICOH XyyJIuiH
UIYYXUHH OIYYTd Hap, aXJIbIH ajn0aHbl aXWJITaH HapT a3 apraji, cailH
caiixaH OYXHUHIT XYCOH epoee.

Ta OyXsHA aXKJIbIH ©HJep aM)KUJIIT, CallH CallXHBIT XYCOH €poec.
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MPUBETCTBEHHOE CJIOBO 'OCIIOJIMHA KAVPATA
MAMMU, NPEACEJATEJA KOHCTUTYHUOHHOI'O COBETA
PECIIYBJIMKHU KA3AXCTAH, BBIBLHIET'O TIPE3UJIEHTA
ACCOIMAINU ABUATCKUX KOHCTUTYIIMOHHBIX CYJ1OB
N OKBUBAJIEHTHbBIX UHCTUTYTOB

Yeaxkaemnbili 2cocrioouH YunHbam Hamoxurn!

Yeaxxaembie konneau! [Jambl u 2ocriodal

[TozBonsTe oT mMmeHu Kouctutymnumonnoro Comerta PecryOnmku
Kazaxcran npuBeTcTBOBaTH Bac.

Hememnuii Konrpecc nameil Accouuanuu SBISETCS MHATHIM 110
CYETY, MOKHO CKa3aTbh IEPBBIM I0OOMICHHBIM, U JJIs1 MEHsI O0JIbIIast YeCTh
BBICTYIIUTb HAa €TI0 OTKPBITUU.

['my0OKO CHMBOJIMYHO, YTO OH MPOXOAUT B MoHromuu. Xortemn
OBl OTMETHTH, YTO UMEHHO 3/IeCh, B cTOJUIle MoHronuu, Yian-batope,
B ceHtss0pe 2005 roga oOcyskaancs BOIPOC O HEOOXOAUMOCTH CO3TaHUS
accolMaIMy KOHCTUTYUUOHHBIX CYJI0B A3uH. MHOTO JIET U yCUJIUH YO
Ha 00pa3oBaHME W JaJbHEHIIIee YCUIICHUE Halllel OpraHu3aIuy.

3a aTH ToAbl OHA COCTOAIACH KaK aBTOPUTCTHAs PCTHUOHAJIbHAA
CTPYKTYpa, O6’beIlI/IH5{IOIJ_Ia}I ycuiua €€ YJICHOB B ACJIC 3alllUTHI IIpaB
YCJIOBCKA, ICMOKpAaTU U BEPXOBCHCTBA IIpaBa.

YCTaHOBIIEHO IUIONOTBOPHOE COTPYJHHYECTBO KaK MEXKIY
YYaCTHUKAMH OPTaHU3ALMH, TAK U C €€ MEKIyHApPOJHbIMHU ITApTHEPAMU -
BenenuaHckol KOMHCCHEN U IPYTUMH aCCOLUALIASMH.

O¢pdextuBHO paboTaloT Bce MoApaszeneHus Accolualuy,
6asupyromuecs B Uunonesun, Kopee u Typruu.

OtnenpHble WIEHBl a3MAaTCKOM accouuanuu ObUIM  yJOCTOEHBI
YECTH MPOBOAUTH MEPONPUITUS MUPOBOro maciradba. CBUIETENHCTBOM
3TOro sBJIseTCsl MuccHs 1o opranu3auun KonrpeccoB BcemupHoii
KOH(QEpEeHIIUH 10 KOHCTUTYLIMOHHOMY IIPaBOCYAMI0, KoTopas Oblia
BosnokeHa Ha Koncturynumonnsiii Cyn Kopeu B 2014 roay, a B 3ToM roay
— Ha Koncrtutyunonnsiii Cyn Mnnonesuu.
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Bce ot gocTmkeHHs] CTamu BO3MOXKHBIMH Onarojapsi Harieu
npyxk0e U KOHCTPYKTUBHOMY B3aUMO/ICHCTBHIO.

Kaxnast ctpana, mpeacenaTenbCTBYIONMAasi B acCOIMAI[AU, BHOCUT
BECOMBIM BKJIJl B paclIUpeHre ee NmoTeHnuaia. [leprnon kazaxcTaHCKOTO
npencenaresnbctBaB2019-2021 rogax coBna ¢ JKECTKUMH OTPAHUYCHUSIMM,
cesm3anHbiMu ¢ manpemuern COVID-19. Hecmotpss Ha »TO, Onaromaps
B3aMMHOM TOJJIEPKKE M MHUQPPOBBIM TEXHOJIOTHSIM BCE YCTaBHbBIC
MEpOTPUSITHS OBLITN MPOBEICHBI M BOCTIPUHATHI C OOJIBIIIMM SHTY3Ha3MOM.

Ax0Ten0p10c0000TMETUTH3HAUNTENEHY IO POITE KOHCTUTYIIMOHHOTO
Cyna Monronun nHa mnocrty Ilpeacenarenss Accoumanuu. Hacrosmmit
Konrpecc oprann3oBaH Ha BBICOKOM YPOBHE H MO3BOJISIET HAM OOCYIUTh
o0111e BOITPOCHI U OOMEHSATHCS OTIBITOM.

VBaxxkaembie KoJuteru!

Ceromusmauii GopyM MOCBAIIEH BaxkHOU TeMe. OCHOBHas 3a1ada
OpPraHOB KOHCTUTYIIMOHHOTO KOHTPOJIS — 3TO 0OecreyeHrne BEpXOBEHCTBA
OcHOBHOrO 3aKoHa.

B Hyp-CynTaHnckoii nexkiapaiyu, IpuHATON 10 UTOraM 4YeTBEPTOTO
Konrpecca, mbl eme pa3 MNOATBEPAWIM, YTO B JIMOXY IIOOATBHBIX
nepeMeH oOecredyeHue BBICIICH ropuandeckord cuisl KoHcTuTynmm
SIBJIIETCS HEMPEMEHHBIM YCIIOBHEM IOCTYNATEIBHOTO Pa3BUTUS JHOOOTO
rocy/1apcTBa, BCTABILErO HAa MyTh AEMOKpPATHUYECKON MOJIEPHHU3ALIH.

B KOHCTI/ITYHI/II/I 3aKPCILICHBI HauOoee Ba)KHBIE IIPUHLIUIIBI
KHU3HCACATCIIbHOCTH O6H.I€CTBa H rocynapcraa, (i)YHI[aMeHTaJ'ILHBIe mpaBa
n CBO60I[LI YCJIOBCKA.

B COBPCMCHHOM MHPE KOHCTUTYHHOHHOC IIPABOCYAUC SBJIACTCSA
OIHHUM M3 HEOTHEMJICMBIX HHCTUTYTOB JCMOKPATUYCCKUX I'OCYAapCTB.

B sroit CBiA3H, I10JIarar0, 4YTo B X04€ HACTOALICTO KOHrpecca 6y,I[eT
BbICKA3aHO MHOI'O UHTCPCCHBIX CY)K,Z[CHI/II‘/'I n HpeI[.]'IO}KeHI/Iﬁ B IIJTaHC ITOMCKAa
OTBETOB Ha INI00AJIbHEIE BHI3OBLI.

XKenato BceM KOHCTPYKTHUBHOI'O IHMAjoOra, akTUBHOTO y4YacTHs U
JAJIbHENIINX yCTIEXOB!

bnaronapro 3a BHUMaHHE.
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Gangabaatar Dashbalbar
Justice of the Constitutional Court of

Mongolia

CONSTITUTIONAL REVIEW
IN CHALLENGING TIMES

Introduction

Recent global changes, a combination of political, economic
and social factors as well as the acceleration in technological progress,
unforeseen circumstances, pandemics, global warming, climatic and
ecological changes, have presented immense challenges to the nations of
the world entailing multiple problems that required urgent solutions. These
challenges have affected all branches of governance.

One of the major challenges we are facing today is the Covid-19
pandemic that spread all over the planet in 2020. It’s yet uncertain
how long the pandemic will continue while it has created numerous
unpredictable issues adding on the health issues with countless questions
and complications presenting the decision-makers difficult tasks of how to
come out with correct and timely solutions.

The difficulties to emerge in the consequence of the pandemic are
expected to drag over a long period of time demanding long-term actions
and this situation may negatively affect constitutionalism, human rights and
freedoms, equality, multifaceted nature of governance leading to potential
political, and socio-economic crises.

Therefore, as the main institution with the power to exercise surpeme
supervision over the enforcement of the Constitution and the protection
of constitutionalism and individual liberties, the role of the Constitutional
Court in today’s society is becoming crucial for overcoming the challenges
and difficulties that are encountered by every nation.
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In this connection, I am glad for the organization of this conference
which provides opportunities for justices of constitutional courts in Asian
countries gather and exchange ideas and experience of how these challenges
are handled and solved. In this presentation I will provide an overview of
the challenges confronting the world focusing on the constitutional review
in Asia and briefly introduce to the experience of my own country.

Seperation of powers during challenging times

The importance of protection of constitutionalism, its effectiveness
and democratic values is ever more increasing in the modern era.
Establishment of the constitutional limits on the authority of the government
and decision-making bodies and officials is exceedingly important for
enforcement of human rights and constitutional justice and strengthening
peace around the globe.

Since 2020, most Asian countries experienced unprecedented
limitations of human rights and freedom as a result of the novel coronavirus.
Governments around the world, especially in Asia, have taken decisive
measures to fight the Covide-19 such as border closure, curfews, suspending
many government services and the schools, stay-at-home orders, cellphone
monitoring, restricting travel within the country or abroad, and the censoring
of media. Many of these decisions were supported by public, especially in
the case of Mongolia. At the same time, there were concerns about the
constitutionality of these decisions and their effects on the human rights
and freedom and overall constitutional democracy.

This brought up again the issue of constitutional governance and
human rights during times of crisis. Checks and balances in the governance
dwindle during this challenging time as the executive branch and the
officials associated with it dominated at the decision-making level. It is
reasonable and widely accepted that the emergency situations lead to more
delegation of power to the executive because it is the executive branch
among the three, have the capacity to respond to crisis faster and decisvely.
However, the ordinary checks and balances change during the emergency
situations, and the executive, in many cases, ceases to be constrained by the
other two branches.

3

This classic theory of emergency governance or the ‘’unbound
executive” during crisis times has been associated with Carl Schmitt and
later Eric Posner and Adrian Vermuele although their approach differs
somehow. Their idea is that the normal constitutional regime and checks and
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balance collapses during emergencies. However, whether these theories are
relevant to the global pandemic is a different question. It appears that the
Schmittian theory of emergency governance is more related to the national
securiry crisis such as a wartime emergency rule.

It is still intersting to see how their theory applies to the current
pandemic situation. Some scholars such as Tom Ginsburg, and Mila Versteeg
maintain that different kinds of emergencies require different modes of
crisis governance. Their idea is that the current pandemic is different from
the national security crisis. Therefore, local governments, the legislature
and the courts including the constitutional courts play important role in the
implementation of the crisis response. This creates a situation where the
executive is more bound and limited than the national security crisis.

The speaker supports the latter, and suggests that the role of the
legislature, the courts, especially constitutional courts is as important as
during the ordinary constitutional order. The pandemic created a situation
where different countries placed different limitations on the human rights
and freedom. Finding an optimal response to the pandemic and balancing
preventive measures and the protection of human rights and individual
liberties require the role of constitutional courts to ensure that the restrictions
placed are proportional and based on legitimate public interest.

Tendencies of development of constitutional review during the
challenging times

The speaker believes that in many Asian countries, the pandemic
response did not automatically lead to the same level of emergency regime
as during the national security crisis. In most cases, including Mongolia, the
ordinary constitutional system remained in place. The checks and balances
have also persisted despite the fact that there were many challenges.
Especially, the constitutional review and judicial intervention played an
important role.

The courts could review the pandemic responses and monitor the
executive actions on the procedural ground or could also engage in the
substantive rights review. Another type of constitutional review that is
available during the pandemic is the constitutional review demanding the
executive to take certain actions to respond to the pandemic. Mongolian
Constitutional Court has recognized the negative constitutional review in
some decisions although this has not been used during the pandemic. In
some countries, the judicial review and oversight was in place if not the
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constitutional reivew.

The legislature has also played its role. Many countries have adopted
new legislation to prevent and respond the pandemic. In Mongolia, local
governments played also a significant role in combatting the pandemic.
Some local governments put greater restrictions in their provinces due
to the number of the new infections. This is one of the key differences
between a national security crisis and a pandemic. In some places, the local
government and local officials implemented important response based on
the local situation and information available.

Among these institutions that responded to the pandemic,
constitutional courts are institutionally well equiped to demand the
justification for any executive actions. Therefore, there is a need of
strengthening constitutional review, broadening its functions and
revitalizing the exisiting constitutional review system, and the introduction
of the individual complaint system.

The question who should make decisions and how decisions
should be made has been the key issue in the conditions of complicated,
multicentered and multifaceted emergencies such as the globally spread
Covid-19 pandemic. An absolute majority of the emergency response
decisions are made by the executive power as the situation require swift
responses. Constitutional review mechanism and procedure need to cope
with these emergency situations so that the constitutional courts can still
effectively review the executive orders. These could include electronic
petition system, virtual hearing and e-communication and individual
complaint system etc.

Creation and management of technological infrastructure enabling
swift and effective functioning in crisis conditions have become a tendency
for further development of constitutional courts. In addition to ICT solutions,
creation of a legal framework is important for digital transformation and
development of e-governance. The courts and public agencies of the Asian
region have undoubtedly been in a leadership position in the trend.

Experience of Mongolia

Just as all other countries of the world, Mongolia has also been
heavily affected by the complications brought by the Covid-19 pandemic
and has faced heavy challenges in the health, social, economic and political
areas. The government of Mongolia implemented its task of protection of
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the health and lives of its citizens successfully through a wide-scope control
and restrictions that aimed at prevention of penetration of the Coronaviral
infections into the territory of the country and swift immunization of the
population.'

Mongolia did not announce emergency due to Covid-19 pandemic
but adopted a law allowing to limit human rights and freedoms within
the framework of the international law and the actions in response to the
pandemic have been regulated by this temporary act’ . The scheduled
parliamentary, presidential and local elections took place during the
pandemic years fulfilling the right of the citizens of Mongolia to political
participation.

On the generally positive background of the human rights situation,
occasions of human rights violations took place in many areas in the course
of implementation of Covid-19 responses. There were cases that individuals
suffered damages of their health due to weakness in the coordination of the
activities of the institutions that managed the Covid-19 response and their
inability to carry out swift and timely decisions in certain circumstances.
The procedures of personal data protection were unclear and, coupled with
underdeveloped attitude of respecting dignity of citizens by public officers,
situations of stigmatization of individuals and their family members with
the actual and suspected infection. There have been adverse effects of
paper and digital collection of personal data in the absence of protection
mechanism of personal information.

While governmental organisations and politicians were allowed to
hold public activities involving a large number of people, peaceful protests
criticizing the government were generally restricted under a pretext of
prevention of a spread of the infection. Most of the decision of this period
were made by the executive power and the Extraordinary Committee
for Combating the Pandemic, hence not subject to Constitutional Court
reviews. In this regard, over a dozen of petitions and reports were received
by the Constitutional Court Mongolia from individuals but most of them

! Mongolia was able to prevent spread of the infection till November 2020 and to contain
the spread of the virus till May 2021. The immunization against Coronavirus commenced
in February 2021, and 80% of the adult population had been vaccinated the 1% dose and
70% - the 2" dose by the peak period of the proliferation of the viral infection. Mongolia
ranked 175™ among 196 countries y its indicator of the proportion of the infected people
to those who perished 0.24.

2The State Great Khural of Mongolia adopted the Law on prevention and combating the
Coronavirus pandemic and alleviation of its social and economic effects on 29 April 2020.
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were disqualified as not falling within the Court’s jurisdiction.

The list of disputes falling under the jurisdiction of the Constitutional
Courtare provided in the Constitution of Mongolia. The Constitutional Court
is only authorized to fully review the decisions of the legislature and only
some of the decisions of the executive power (decrees and other decisions
of the President, resolutions of the Government and its other decision),
while court decisions are not subject to review by the constitutional court.?
To protect citizens’ rights and freedom and to limit the state power, the
Constitution provides for actio popularis type of review under which any
citizen could request for abstract constitutional review of legislation.

In recent years, there have been discussions about constitutional
amendments on the introduction of individual complaint and amendments
to the relevant legislation. Nevertheless, the Constitutional Court of
Mongolia has been making important decisions that protected the human
rights guaranteed by the Constitution and maintained the balance of powers
during the harsh period of the pandemic. For instance, the decisions on the
constitutionality of certain provisions of Law on Presidential Election and
the decision on the constitutionality of the proportional electoral system,
among others, were made during the pandemic.

The need to accelerate the practical transition to e-governance
has become even more apparent during the pandemic. In this regard,
the Constitutional Court of Mongolia has begun taking certain measures
to digitally transform its activities and to reform the relevant laws.
Digital transformation of the constitutional review system will make the
constitutional justice more accessible to the citizens during challenging
times. It will also help reducing running costs and deliver faster and more
efficient services unhindered by vastness of distance and restrictions on the
freedom of movement. This is specially apperant in the case of Mongolia,
which is 19™ largest country in the world in terms of the land as well as the
most sparsely populated country.

It would be reasonable to state that the traditional respectful attitude
of the Mongolian people toward the state was an important factor for the
strict adherence of the orders and advisories issued to the governmental
institutions and professional organisations and it may have served as one of
the strongest factors in Covid-19 prevention and effective response.

3 Capanrysia L., YHICOH XyyIuitH npoiiecchiH 3px 3yi, YB, 2005 ox, x.128-129
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Conclusions

The 2020 pandemic shed new light on the theories of emergency
constitutional rule and the role of the constitutioinal courts. There is
a fear that unrestricted power of the executive branch as Schmitt stated
could persist during and after the pandemic. However, many countries
the ordinary courts and constitutional courts have played an important
role ensuring the protection of human rights and freedom enshrined in the
constitution during the pandemic. Therefore, it is important to note that the
crisis governance during pandemic could be different from the one during
national security crisis.

The Constitutional review during the current crisis has met multiple
challenges. Constitutional identity of each country might require differing
solutions in responding the pandemic. But the constitutional courts are
here to defend the democracy and civil liberty as the common value of
the humanity. The needs to widen the scope of the constitutional review,
creating legislative framework for constitutinal courts to effectively work
during the times of crisis, and digital transformation remain among the
central issues for reforming the constitutional justice during challenging
times.
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Kairat Mami

Chairman of the Constitutional Council

of the Republic of Kazakhstan

CONSTITUTIONAL REVIEW IN KAZAKHSTAN:
TASKS AND PROSPECTS AT THE PRESENT STAGE

Dear Mr. Chinbat Namjil!
Dear colleagues!

Let me welcome you once again to the Fifth Congress of the
Association of Asian Constitutional Courts!

It is significant that in September 2005 it was here, in the capital
of Mongolia, in Ulaanbaatar, where the need to create an association of
Asian constitutional courts was discussed. Many years and efforts have
been spent to create and further strengthen our organization.

We are witnessing how the structure of our Association has been
strengthening over the course of a decade, the number of members is
increasing. The quality of coordination of relations between the participants
is constantly improving.

I would like to note the significant role of the Constitutional Court
of Mongolia as the President of the Association. This Congress is organized
at a high level and allows us to discuss common issues and exchange
experiences.

Dear participants of the Congress!

As part of my speech, I will inform you about the ongoing
constitutional reform in Kazakhstan.

On June 5 this year, we held a nationwide referendum, which
adopted amendments to the Constitution of the Republic.

The goal of the current constitutional reform is a systemic
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transformation of public administration, as well as the current political
model.

Kazakhstan is currently on the path of deep modernization. Its main
directions were announced in March this year in the President’s Address to
the people of Kazakhstan.

Over the past thirty years of Kazakhstan’ independence, the
positions of constitutional review have significantly strengthened. The
accumulated experience allows us to outline further measures to improve
its effectiveness.

This time, an important innovation towards strengthening human
rights institutions is the transformation of the Constitutional Council into
the Constitutional Court.

As you know, constitutional courts operate in most countries of the
world. Experts agree that their activities more effectively ensure compliance
with the provisions of the Basic Law. Given these circumstances, a new
model of constitutional review has been proposed in our country.

At the same time, the list of subjects with the right to apply to this
body is expanding. It additionally includes the Prosecutor General, the
Commissioner for Human Rights and citizens. The most important and
significant change is that the review body will be competent to consider
citizens’ appeals on the compliance with the Constitution of normative
legal acts that directly affect their rights enshrined in the Constitution.

These initiatives are an important step in building a just state and
will institutionally strengthen the protection of the constitutional rights of
citizens.

At the moment, intensive legislative activity is underway, within the
framework of which drafts of new laws are being developed and changes
are being made to dozens of existing laws.

We have developed a draft Constitutional Law “On the Constitutional
Court”, which provides for the implementation of the mentioned changes.

The Constitutional Court retains all the powers of the Constitutional
Council.

It is assumed that the right to appeal to the Constitutional Court
with a complaint about the violation of constitutional rights will have
both individuals and legal entities, in the opinion of which their rights and
freedoms are violated by law.
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In many countries, it is a rule that a complaint to the constitutional
court is admissible if the law is applied by the court in a particular case and
all other judicial remedies have been exhausted. We also intend to adopt
this rule. I hope that my colleagues today will share their practice on this
issue.

The effectiveness of constitutional review to a certain extent
depends on the activity of the subjects of appeal. One of them in Kazakhstan
is the ordinary courts. The number of court submissions received by the
Constitutional Council in recent years has tended to decrease.

In the practice of constitutional justice bodies, it is generally
recognized that the right to judicial protection also implies a presumption of
compliance with the Constitution oflegal acts applicable inthe administration
of justice. Therefore, when such facts are revealed, the courts are obliged to
suspend the proceedings and apply to the constitutional review body. Such
applications may be made by the parties to the proceedings. Therefore,
we have proposals for further improvement of the procedural legislation
regulating the mechanism for considering such applications by the courts.
In this connection, it seems necessary to separately highlight the motions
of the parties to apply to the Constitutional Court. Such motions must be
written, motivated and contain certain details. The law should define a more
detailed procedure for considering such motions by the court and legislate
specific grounds for refusing to satisfy them.

One of the important issues is the execution of constitutional courts’
decisions. In many cases, it involves the adoption of additional legislative
measures. We propose the establishment of a six-month deadline for the
submission of a draft law to the Parliament aimed at implementing the
decision of the Constitutional Court.

All our ideas were positively assessed by the Venice Commission,
which, upon our request, gave an opinion.

The strengthening of constitutional principles in legislation, the
expansion of the competence of the Constitutional Court, the scope of
digital technologies, entail the need to detail the organizational and legal
foundations of constitutional proceedings.

In this regard, a procedure is being introduced for written
constitutional proceedings, consideration of appeals by individual panels or
collegiums of judges. The institution of representation in the Constitutional
Court will be developed. Lawyers, legal advisers and legal scholars are
allowed as representatives. This will ensure the high quality of handling.
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We plan to create a digital platform that will cover all stages of
the constitutional process. The Covid-19 pandemic and its associated
restrictions have shown the demand for such digital solutions. Finally, a
new administrative building for the Constitutional Court is being completed
this year. We look forward to welcoming you to this beautiful building of
justice.

Ladies and gentlemen!

I have listed only the main innovations of the ongoing constitutional
reform in Kazakhstan. In general, this set of measures is necessary to
strengthen the guarantees of constitutional human rights, the rule of law
and the development of the country’s legal system, with the leading role of
the Constitution of the Republic.

In any country that has embarked on the path of democratic
development, the main factor in the progressive development of
constitutionalism is not only the adoption of a legitimate Basic Law,
but also the balance between the legal norms of the Constitution and its
implementation. Constitutional justice bodies play a major role in this
process.

Thank you for your attention!
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Kaupam Mamu

lIpeoceoamenv Koncmumyyuonuozo

Cosema Pecnyonuxu Kazaxcman

KOHCTUTYIIMOHHBIN KOHTPO.Ib B KA3AXCTAHE:
3AJAYM U IIEPCIIEKTUBbBI HA COBPEMEHHOM JTAIIE

YBa:xaemblid rociogn Ynnoar Hamaxua!
YBaikaemble KoJLieru!

Ilo3BoJIbTE ele pa3 NpuBeTCTBOBATH Bac Ha nAToM KoHrpecce
Accouuanuyu a3UATCKUX KOHCTUTYIHOHHBIX Cy10B!

3HaMeHaTenbHO, 4To B ceHTsa0pe 2005 roma WMMEHHO 31ech, B
ctonuiie Monronuu, B Y nan-barope o0cysxaancs Bonpoc 0 HEOOX0AUMOCTH
CO3/IaHUS ACCOIMAIIMKA KOHCTUTYLUHMOHHBIX CyAO0B A3uu. MHOro neTr u
YCWJIMH YIIJIO Ha CO3JIaHUE M JabHEHIIIee yCUICHHE HallleH OpraHu3alliy.

MBI siBisieMcs CBUIETEIISIMU TOT0, KaK HA ITPOTSKEHUH IECATUIICTUS
KpEeIHEeT CTPYKTypa Hameld Accoluanuy, yBEJIUYUBAETCS KOJIMYECTBO
yieHOB. [IOCTOSHHO NOBBIIAETCA KAa4eCTBO KOOPAMHALUU OTHOLUEHUU
MEXKy YYaCTHUKAMM.

S xoten Obl OTMETUTH 3HAUYUTEIBHYIO PoJib KOHCTUTYIIMOHHOTO
Cyna Monromuun Ha mocty Ilpencemarenst Acconumanuu. Hacrosuit
Konrpecc oprann3oBaH Ha BEICOKOM YPOBHE U MO3BOJISIET HAaM OOCYAUTh
00IIMe BOIIPOCHI B OOMEHSTHCS OTIBITOM.

YBaxaemble yuacTHukn Konrpecca!

B pamkax cBoero BBICTYILICHHS si NpPOoUH(oOpMHpYI0O Bac 0
nposoaumoii B Kazaxcrane KOHCTUTYIIHOHHOM pedopme.

5 MIOHA TEKYILETro rojia y Hac MpoLIes BCEHAPOIHbIN pedepeHayM,
Ha KOTOpOM ObLIIM IpUHATH n3MeHeHus B Koncturynuto PecnyOnuku.

enp HbIHEmIHEH KOHCTUTYIIMOHHOW peQopMbl — 3TO CHUCTEMHAs
TpaHcopmalysi roCyAapCTBEHHOTO yIPaBICHUS, a TaKXkKe JAeiCcTByIOEeH
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HOJIUTUUECKON MOJIEIIN.

Kazaxctan B HacTOAIIMH MOMEHT NPOXOJUT MYyTh INIyOOKOM
MozaepHuzanuu. Ee riaBHble HampaBiieHHs] ObUIM O3BYYEHBI B MapTe
tekyuiero roaa B [locnanuu I[Ipesunenra napony Kazaxcrana.

3a mpoleAmMe TPUIUATh JeT He3aBucMMocTH KaszaxcraHa
3HAYUTEIBHO YKPENWINCh TIO3UIUU KOHCTHTYIIHOHHOTO KOHTPOJISL.
HapaGoTaHHBII OMBIT MO3BOJSET HAMETUTh JAJIbHEHIINE MEphl 110
TTOBBIIICHUTO €r0 () (PEKTHUBHOCTH.

B »sTOoT pa3 BaxHBIM HOBOBBEJIECHHEM B HAIpPABICHUU
YCUJICHUS TPABO3AIIMTHBIX HWHCTUTYTOB SIBIISIETCS TpaHChOpMaIus
Koncrurynuonnoro Cosera B Koncrtutynuonssiii Cyn.

Kak wW3BeCTHO, KOHCTUTYLUMOHHBIE CyAbl JEHCTBYKOT B
OOJILIIIMHCTBE CTpaH MHpa. 3KCH€pTI)I CXOOATCsd BO MHCHHUH, YTO HUX [€C-
SATENLHOCTH OoJiee 3PPeKkTUBHO obecrmeunBaeT COONMIOIEHNE TTOJIOKEHUN
OCHOBHOTO 3aKOHA. YUMTHIBasi 3TH OOCTOATENHCTBA, U B HAlICH cTpaHe
NpCIJIOKCHA HOBAsA MOACIIb KOHCTUTYIIUOHHOTO KOHTPOJIA.

[Ipu sTOM pacmmupsieTcss nepedeHb CyOBEKTOB, O00JIaIarOIINX
MpaBOM OOpaIllleHrs B JaHHBIN opraH. B HETo MOMOMTHUTETFHO BKIIFOYCHBI
I'enepanbHblii TPOKYpOp, YTMOJHOMOYEHHBIA MO IpaBaM 4YeEJIOBEKa H
rpaxaane. CaMbIM TJIaBHBIM M 3HAYMMBIM U3MEHEHUEM SIBIISIETCS TO, YTO
KOHTPOJIBHBIA OpraH OyJeT MpaBOMOYHBIM paccMaTpUBaTh OOpaIeHUus
TpaXJaH O COOTBETCTBUM KOHCTUTYIIMM HOPMATHBHBIX TMPABOBBIX
aKTOB, HEMOCPEICTBEHHO 3aTPAarMBalOLUX MX IIpaBa, 3aKPEIUICHHBIE
Koncturynuen.

OTH MHUIMATUBBI SIBISAIOTCS BaXKHBIM IIarOM B IOCTPOEHUU
CIpaBeJIMBOTO TOCYJIapCTBa W HWHCTUTYLHOHAJIBHO YCHUJISAT 3alIUTY
KOHCTUTYITMOHHBIX MPAB TPaXK/IaH.

B mHacrosmmii MOMEHT HHTEHCHBHO HJIET 3aKOHOTBOpYCCKaA
ACATCIIBHOCTh, B paMKax KOTOpOﬁ p3.3pa6aTI>IBaIOTC$I IMPOCKTBI HOBBIX
3aKOHOB U BHOCATCA UBMCHCHUS B JCCATKHU HeﬁCTBYIOIHHX 3aKOHOB.

Hamu paspaboran mnpoekt Koucturynnonnoro 3akoHa «O
Koncturynnonnom CyJnie», B KOTOpOM NpeAyCMaTpUBaeTCs MOPSIIOK pea-
JU3aLUU OTMEUEHHBIX U3MEHEHUI.

3a KoncturyunonueiMm CyaoM COXpaHEHBI BCE TOJHOMOYHS
Koncturyunonsnoro Cosera.

[Ipennonaraercs, 4To npaBoM Ha oOpaieHue B KoHCTUTYIMOHHBIH
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Cyn ¢ xano6oil Ha HapylIeHHe KOHCTUTYIIMOHHBIX MpaB OyayT 00ianaTh
KakK (pu3nueckue, Tak ¥ FOpUANYECKHE JIUIIA, IO MHEHUIO KOTOPBIX, 3aKOHOM
HapYIIAKOTCS UX MpaBa U CBOOOIBI.

Bo wmHOrmx crpaHax yCTaHOBJICHO TMPaBWIIO, YTO ’Kajoba B
KOHCTUTYUMOHHBIA CyJl JONMYCTUMA, €CJIM 3aKOH IMPUMEHEH CYJIOM B
KOHKPETHOM JIeJIE U UCUEPIaHbl BCE JPYTUe CPEACTBA CyACOHON 3aIUTHI.
MpbI Tak:ke HaMepeHbl 3aMMCTBOBATH JTAaHHYIO0 HOpMy. Hazneroch, yTo Mou
KOJUJIETH CETOAHS MOAEIATCA CBOEH MTPAKTUKOW 110 JAHHOMY BOIIPOCY.

O hEeKTUBHOCT, KOHCTHUTYIIMOHHOTO KOHTPOJII B H3BECTHOM
Mepe 3aBHCHT OT aKTUBHOCTHU CyOBEKTOB oOpamieHus. OJHUM W3 HUX
B Kazaxcrane sBustorcs cyasl oOmied ropucaukiuu. KommuecTtBo
nocrynatoux B Koncturynuonssiii CoBeT mpencTaBieHHMH CyIOB 3a
MOCJIEIHUE TOBI MMEJIO TEHACHITMIO K CHIKEHHIO.

B mpakTuke ~ OpraHoB  KOHCTUTYLHMOHHOH  FOCTHIIMU
oOLIeNpU3HAHO, YTO MPABO Ha CYJACOHYIO 3alllUTy MpeArnoiaraet
U TPEe3yMNIMI0 COOTBETCTBUS KOHCTUTYIIMM MpaBOBBIX aKTOB,
NpPUMEHSEMBbIX TIpU OTIpaBieHUHM TnpaBocynus. IlosTomy mnpu
BBISIBJICHUU TaKUX (DAKTOBCY /161 00513aHBI IPUOCTAHOBUTH IPOU3BOICTBO
Ho Jely M OOpaTUThCSl B OpraH KOHCTUTYLMOHHOTO KOHTPOJIS.
CooTBeTCcTBYIOIIME XOJAaTaliCTBA MOTYT 3asBISATbCSA CTOPOHAMHU
B cyneOHoM mporecce. [loaTomy y Hac HMEIOTCS MPEIIOKEHUS
o JanpHememy COBEPILIEHCTBOBAHUIO IpoIecCyabHOTO
3aKOHOJATEIbCTBA, PErVIAMEHTHUPYIOLIETO MEXaHU3M pPacCMOTPEHUS
CyJlaMM TakKMX XojaTaiictB. B o3Tom Kkiroue mpejacraBisercs
HEOOXOIMMBIM  OTJENBbHO BBIJCJIUTh XOAATalCTBA CTOPOH 00
obpamennn B Koncrutyuuonnslii Cyn. Takue xomaraiicTBa JOJIKHBI
OBbITh MMCbMEHHBIMH, MOTHBUPOBAHHBIMU M COJIEPKATh OIPECIICHHbIE
peKBU3UTHI. B 3akoHe cienyer onpenennTs 0oiee 1eTalbHbId HOPSI0K
paccMOTPEHHUs TAKMX XOJATaUCTB Cy/I0M U 3aKOHOAATEIbHO 3aKPEIUTh
KOHKPETHbIE OCHOBAaHMSI JIIsl OTKa3a B MX YJIOBJIETBOPECHUU.

OxHMM W3 BaXHBIX BONPOCOB SIBISIETCS  HMCIIOJIHEHUE
pelIeHnii KOHCTHTYIMOHHBIX CyIOB. B0 MHOrHX ciy4asx OHO
CBSI3aHO C MPHUHATHEM JIOMOJHUTEIBHBIX 3aKOHOJIATEIBHBIX Mep. MBI
IpeajiaraéM YCTAHOBJICHHE  INECTUMECSYHOTO CPOKa Ul BHECEHMS
3akoHoIpoekTa B [TapiamenT, HarpaBieHHOTO Ha UCIIOJTHEHUE PEIICHUS
Koncturynuonnoro Cyna.

Bce wamm UACH  TIOJIYUMJIM  ITOJIOKUTCIIBHYHO  OLCHKY
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BenennaHnckoii KoMHCCHM, KOTOpas IO HallleMy 3ampocy JaBaja
3aKJIFOUYEHHE.

VYcuneHne KOHCTUTYLUMOHHBIX Hadajl B 3aKOHOJATElIbCTBE,
pacmupenue  komnereHuuu — KoHcTuTynuoHHoro cyna,  cdep
NpUMEHEHHUS LU(POBBIX TEXHOJOTHMM  BIEKYyT HEOOXOIUMOCTh
JeTali3allid OpraHUu3alMOHHO-IIPABOBbIX OCHOB KOHCTUTYLIMOHHOTO
MIPOU3BOCTBA.

B »TOM HampaBieHHMM BBOIUTCA MNpoUEAypa MUCbMEHHOTO
KOHCTUTYLIMOHHOTO CYJIOTIPOM3BOJICTBA, PACCMOTPEHHUsI OOpaiieHui
OTJIENIbHBIMU COCTaBaMM WJIM KOJUIETUsIMU cyled. byner pazBuBarbces
MHCTUTYT npeacTaButTenbcTBa B Koncturyuuonnom Cyne. B kauecte
MpeACTaBUTENEH IOy CKAIOTCS aIBOKATHI, OPUANYECKUE KOHCYJIbTAHThI
U YYEHBIE-TIPABOBEABl. JTO MO3BOJUT OOECIIEUUTH BBHICOKOE KaueCTBO
paccMOTpeHHs OOpaICHHI.

B mamwmx nmnanax cosnaHue uudpoBoi  miuaTdOpMBl,
MO3BOJISIIOIIEH OXBAaTUTh BCE H3Tallbl KOHCTUTYLIMOHHOIO IpoLecca.
[MTanmemust Covid-19 m cBs3aHHBIE C HEH OTrpaHUYEHUs TOKa3aIu
BOCTpPeOOBaHHOCTh MOAOOHBIX IUGPOBBIX pemieHui. M1 HakoHel, B
5TOM TOAY 3aBEpPILAETCS CTPOUTEIHCTBO HOBOT'O aIMUHUCTPATUBHOTO
3nanus 1 Koncrutyunonnoro Cypa. Bynem paabl mpuBETCTBOBATh
Bac B 3TOM mpekpacHOM 37aHUH TPABOCYIHSI.

Yeaosicaemuie oamot u cocnooa!

Sl mepeuyncnwil JIMIIB OCHOBHBIE HOBILECTBA INPOBOJAMMOW B
Kazaxcrane KOHCTHTYIMOHHON pedopMbl. B 1emoM 3TOT KOMIUIEKC
Mep HEeO0OXOJIUM ISl YKPEIUIEHHUs T'apaHTHl KOHCTUTYLIMOHHBIX IpaB
YEJI0BEKa, BEPXOBEHCTBA [IPaBa U pa3BUTHUS IIPABOBOM CUCTEMBI CTPAHbI
npu Beaymien porm Koncrurymn PecryOnuku.

BJ'IIO6OI71CTpaHe,BCTaBIHeﬁHaHYTBI[eMOKpaTI/I‘leCKOl"OpaBBI/ITI/IH,
I'JIaBHbBIM q)aKTOpOM IPpOrpeCCUMBHOTO pa3BUTUA KOHCTUTYLIMOHAJIU3Ma
ABJICTCA HE TOJIBKO IMPHUHATHUC JICTUTUMHOI'O OCHOBHOTO 3aK0OHa, HO U
Hanuyue OajtaHca MCKAY IOPUINICCKUMH HOpMaMU KOHCTI/ITYI_II/II/I nce
peannsauneﬁ. B stom Mpouecccc OpraHbl KOHCTPITyuPIOHHOﬁ IOCTUIIMH
HUIrparoT ITIAaBHYHO POJIb.

bnaronapto Bac 3a BHUMaHue!
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Anwar Usman
Chief Justice of the Constitutional

Court of the Republic of Indonesia

THE CONSTITUTIONAL COURT’S ROLE
IN PROTECTING THE CITIZENS’
RIGHT TO HEALTH AMID PANDEMIC

Bismillahirahmanirahim,
Assalamu ‘alaikum Wa Rahmatullahi Wa Barakatuh,
Good afternoon, greetings to you all.

*  Your Excellency Chinbat Namjil, Chairperson of the Constitutional
Court of Mongolia;

e  Your Excellencies Presidents of the Constitutional Courts and
Equivalent Institutions;

* The Honorable delegations of members of the AACC;
» Ladies and gentlemen participants of the Sth Congress of the AACC.

First ofall, thank you for the invitation extended to the Constitutional
Court of the Republic of Indonesia to this impressive Congress hosted
by the Constitutional Court of Mongolia. Hopefully with this Congress,
the friendly rapport and cooperation between constitutional court and
equivalent institutions within the AACC will continue and improve in the
future.

Honorable guests,

The theme of this Congress is important to discuss considering
the challenges of enforcing the constitution amid the ongoing COVID-19
pandemic, which has forced constitutional courts across the globe to develop
new mechanisms to work in a different condition. The pandemic forced us
to conduct activities with strict health protocol in order to prevent or at
least curb the spread of the novel virus. In this condition, the Constitutional
Court plays an important role in protecting the citizens’ constitutional
rights, especially to health.
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Honorable guests,

Upon its foundation, a country has goals it aspires to. Indonesia
set its goals in the Preamble to the 1945 Constitution of the Republic of
Indonesia (hereinafter referred to as the 1945 Constitution), particularly in
the fourth paragraph which reads, ... to develop the welfare of the people,
the life of the nation, and participate in the world orderliness based on
freedom, eternal peace, and social justice.” These goals serve to promote
the welfare of all Indonesians, including healthcare guarantee.

Health care insurance is one form of protection by the state to
guarantee basic needs of a decent life for its citizens. It is a right and
investment for the country because human resources are an important
capital in building and prospering the nation. A Harvard University scholar
states in the book Capitalism, Democracy, and Welfare: “Human capital
rivals physical capital as a source of personal and national wealth, and it
is the single most important determinant of personal income in advanced
industrialized countries. ”

In Indonesia, health insurance is a constitutional mandate enshrined
in Article 28H paragraphs (1), (2), and (3) as well as Article 34 paragraphs
(1), (2), and (3) of the 1945 Constitution. The efforts to realize public health
insurance in the 1945 Constitution can be traced back to the minutes of
the formation of the Constitution. In a plenary session of the Investigating
Committee for Preparatory Works for Independence (BPUPKI) on 15
July 1945, Boentaran Martoatmodjo proposed that the Article 32 of the
Constitution not read “The poor and neglected children are cared for by the
State” but “the health of the people is protected by the State.” If the health
of the people is protected, there will be no needy people and neglected
children left by the colonial government.

Although there is no objection to health protection being the state’s
obligation, another BPUPKI member argued that there was no need to
explicitly state the proposed phrase in the Constitution as there was a
shared understanding and awareness of the importance of affirming the
state’s obligation to protect public health rights in the Constitution.

Interest in realizing social welfare and public health insurance
following the goals of the founding fathers in the Preamble to the 1945
Constitution resurfaced during the Reform. There was a view that the
norms of the old 1945 Constitution were no longer sufficient in providing
protection for improving people’s welfare. So, demands for amendment
to the 1945 Constitution were inevitable. One point of amendment was
guaranteed protection of health insurance in particular and social security
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in general, which brought forth Article 28H in the second amendment to
the 1945 Constitution.

The dynamics of the development of the nation created challenges
and demands for the resolution of unresolved problems. One of them was
social security for all citizens in Article 28H paragraph (3) and Article
34 paragraph (2) of the 1945 Constitution, the Decree of the People’s
Consultative Assembly in TAP Number X/MPR/2001-which directed
the president to establish the National Social Security System (SJISN) in
order to provide comprehensive and integrated social protection. With the
enactment of Law Number 40 of 2004 on the National Social Security
System, Indonesia now has a social security system for all its people.

The Law on Social Security Administrative Body (BPJS Law) is
the implementation of the SJSN Law following the Constitutional Court’s
decision on case No. 007/PUU-III/2005, as well as to provide legal certainty
for BPJS in implementing social security programs throughout Indonesia.
The establishment of this body has provided opportunity for all people-
wherever they are, whatever their activities and occupations, regardless
of their social status, whether they are rich or poor, except for those who
are serving time—to receive healthcare insurance, old age and pension
insurance, work accident insurance, and death insurance.

As aresult, every Indonesian citizen will enjoy the benefits of health
insurance, health services for their illness-be it mild or severe, whether it
requires a long or short treatment-according to the Indonesian diagnostic
related group (Ina DRG) health service standards based on the classification
of their illness, with standard costs set by the Government.

Honorable guests,

The establishment of BPJS was the state’s effort to improve health
insurance services for the public. The Indonesian Government began to
introduce health insurance in 1947, but unstable post-independence security
situations put a halt to the development of health insurance in Indonesia. In
1960, the Government attempted to reintroduce the concept through Law
No. 9 of 1960 on Health Principles.

At that time, the Government believed public health to be one of the
main capitals for developing the nation and that providing health service
guarantee to the community was the implementation of the nation’s goals
in general welfare as per the Preamble to the 1945 Constitution. Even
though this law was in effect since its promulgation on October 15, 1960, it
could not be realized immediately. Article 15 of the Law, which mandated
that implementing regulations be drafted to apply the Law within 1 year,
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could not be implemented immediately due to various social, economic,
and political factors.

Another effort made to implement this Law was carried out in 1967,
that is, the issuance of the Decree of the Minister of Manpower on the
Public Health Maintenance Insurance (JPKM). This decree stipulated that
6% of employee salary be allocated for health insurance, with 5% covered
by the company and 1% by the employee. However, the decree was not
very effective because it was not strong enough to force employers into
compliance.

Efforts to develop health insurance was restarted in 1968.
Presidential Decree No. 230 of 1968 on Healthcare for the Armed Forces
and Civil Servants (ABRI and PNS) Who Receive Pension and Their
Family Members incentivized the establishment of the National Health
Insurance (AKN). At the beginning, this insurance program was managed
by the Health Maintenance Fund Organizing Agency (BPDPK), an agency
within the Ministry of Health.

However, the need for a more professional and independent
management of insurance programs, its management was given to a public
company (Perum) through Government Regulation No. 22 of 1984 on
Healthcare for Civil Servants and Pensioners and Their Family Members.
The company entrusted with it was Perum Husada Bhakti.

Perum Husada Bhakti then transformed into a limited liability
company through Government Regulation Number 6 of 1992 on the
Transformation of Perum Husada Bhakti into a Limited Liability Company
(Persero), with the hope that health insurance can reach participants other
than civil servants.

PT Asuransi Kesehatan (PT Askes) was entrusted to manage the
health insurance. As a limited liability company, it had more freedom
in asset management than Perum Husada Bhakti had, with the hope
that participation could be expanded into the private sector. As of 2004,
participants of commercial insurance reached 1.5 million, while participants
from among civil servants, the military, retirees and their families reached
14 million.

In around 1971, efforts to expand social health insurance to the
private sector was initiated with the establishment of the Manpower
Social Insurance Company (PT Astek). Initially, it only dealt with
occupational accident insurance, but then expanded its programs to cover
four social security insurance in 1992 through the Labor Social Security
Law (Jamsostek Law). Those four insurances were Healthcare Insurance
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(JPK), Work Accident Insurance (JKK), Old Age Benefits (JHT), and Life
Insurance.

Ladies and gentlemen,

Efforts to guarantee public health rights began since before the
1945 Constitution was drafted, which can be seen from the minutes of the
BPUPKI sessions of the drafting of the 1945 Constitution.

Asthe importance of public health protection as part of social security
and the legal certainty for its implementation were more apparent, with
the amendment to the 1945 Constitution in 1999-2002, health protection
guarantee for all Indonesians was made explicit in the 1945 Constitution,
in particular Article 28H paragraph (3) and Article 34 paragraphs (3) and
(4). Thus, health right is a constitutional right that the state must fulfil for
every citizen who needs it.

However, it should be noted that health insurance for citizens is
not easy to realize. Even so, there is a shared desire and aspiration to do
so. Health insurance requires large resources, not only financially, but it
also requires adequate medical personnel, medical equipment, and other
complex issues.

This is a challenge that all Indonesians face to have a healthy nation
as the founding fathers aspired to, as seen in their noble goals in the 1945
Constitution. Although healthcare insurance has been borne by the state,
all Indonesians have the responsibility to realize it through preventive
measures, which are better than costly treatment. Not to mention, the
world is under the threat of the COVID-19, which has taken over 6 million
lives worldwide in August 2022. As such, vaccination is a crucial step to
preventing and reducing fatality rates due to COVID-19.

In the last two years, through its decisions on the State’s Financial
Policy and Fiscal Stability for the Mitigation of COVID-19 Pandemic and
Health Quarantine, the Constitutional Court of the Republic of Indonesia
has provided the Government with legal certainty to take necessary steps in
state finances and health quarantine according to the situations. COVID-19
mitigation requires a sizeable budget, its spread and infection rate are
dynamic, thus requiring legal flexibility so that the Government can make
policies according to factual conditions.

Justices, Honorable Guests,

The Covid-19 pandemic is an ordeal for all of us. Therefore, it
should be a real common enemy that unites all of us. There is no reason
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for us not to join hands and cooperate to make this tragedy pass quickly.
All nations that adhere to the rule of law and democracy have a shared
commitment and obligation to realize the rule of law and the Constitution
for the realization of just and prosperous society.

Finally, I would like to thank you for the opportunity to speak in
this exceptional forum. Hopefully good relations and cooperation that have
been established between countries and fellow Constitutional Courts and
equivalent institutions will continue and improve in the future.

Billahi Taufik wal Hidayah.
Wassalamu ‘alaikum Warahmatullahi Wabarakatuh.

May God bless us all.
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Tha Htay
Chairperson of the Constitutional Tribunal

of the Republic of the Union of Myanmar

THE CONSTITUTIONAL REVIEW
IN CHALLENGING TIMES

The Constitutional Justice is the primary duty of Constitutional
Court or Tribunal, due to this core duty the Tribunal or the Court shall
conduct a hearing shall be held in open Court and shall be adjudicated
fairly and speedily under its rules of procedures.

Challenging time of the Pandemic Covid-19 is facing with not
only to us but also affected to all over the world. It is starting from 2020,
February to till date.

Before the Pandemic, we had the plan to implement the e-Court
system in 2018, phase by phase and the Government allowed to us the
budget since 2019-2020 Budget year for the first phase. The e-Court system
for hearing was planned to implement and managed, undertake it to reform
to e-Court by the office of the Tribunal with Information Technology
Department guidance by the Tribunal. To implement the e-Court system,
we collected the infrastructures, equipment and necessary software, mainly
electronic filing system (EFS), case management system (CMS) and court
recording and transcribing (CRT) will follow with upgrading the system.

Very beginning of the day as the first phase of the project the Court
has have been equipped with conference microphone system and high-
quality Desktop Monitors with computer system for each of Members of the
Tribunal with the network within the member bench as intranet, and bench
clerk, Representatives of Petitioner and Respondent and also for Amicus
Curiae are to find the document and references with the Tribunal e-library
system. And, for the Public, we already installed the three cameras which
are High Quality and Megapixel in the Court room for video conferencing.

The courtroom has been equipped with a modern audio system
and digital equipment of high quality, including LED video walls and
high-resolution screens for judges and the parties’ representatives. The
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installation of this new audiovisual equipment in the courtroom is effected
for the organization of public sitting, hybrid meeting and hearing as second
phase had have already done.

Meanwhile, the Covid-19 was affected on 30" March, 2020 at the
Chin State, which is situated at North-West of Myanmar border area with
East border of India and first wave of Pandemic was attacked to Myanmar.
During that first wave spread to our country, the government restricted the
lock down the Public area and all transportation, such airway, highway and
closed the airport for International and domestic flight and transborder area.

During that time, for the purpose of prevention of Pandemic and
due to outbreak situation and unforeseen circumstances, the Government
effort to control the outbreak utmost with the WHO standards of procedure
with issued the stayed at home order at local areas of Regions and States
together with the Capital City of the Union which is called Nay Pyi Taw
and all official shall long stay at home from July 17 to August 8, 2021. And,
the curfew order was issued at Nay Pyi Taw (Capital) from 10 pm to 4 am.
At the hard time of the period, the big challenges were started and facing
with us.

However, after we already equipped as first phase, we received the
petition from the Chief Minister of Kayah State, U L Phone Shoae through
the President of Myanmar for having the decision of interpretation upon
the section 236 sub-section (b) and (c), concern with the enquiry upon
allegation and impeachment to the Chief Minister of the Kayah State by
the legislative’s resolution upon him. The nature of case is very emerging
for to find the justice for the Peoples of Kayah State.

At that time, the Pandemic was rising to pick as first wave. However,
we received the petition as compliance with the rules of procedures of
the Court in person and we had had to scrutinize the documents which
were received from the President’s Office accordance with the rules of
Procedures.

At the time, meanwhile in the Tribunal’s office staff were shortage
with under the covid-19 guidelines with only half amount of personnel of
the each and every branch of the office were allowed to attend the office
with covid-19 standards. And, those Tribunal staff and officials were
under treatment of the covid-19 at the Hospital and under the quarantine
procedures continuously and in and out.

Due to this difficult situations and unforeseen circumstances that,
we unable to public sitting as in-person due to that situation and covid-19
restriction. And, we have not yet already rule of procedures of electronic
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video conferencing system, but as a general application special law namely
electronic transaction law was already have in Myanmar.

Our Tribunal tried to overcome for this difficult situation and
unforeseen circumstances, we took this opportunity, we have already
equipped with our web portal and first phase of e-Court system were
already done that why we decided to use the Zoom application for public
hearing, but we need to agreement with the Petitioner who was the former
Kayah State’s Chief Minister, the respondent who was the then Kayah
State’s Speaker and the Attorney General for Amicus Curiae. After we
received the consent of both parties and Amicus Curiae, we decided as the
Diary Order for Public hearing with video conferencing system without
prejudice the Rules of Procedures of the Tribunal and they can send the
relevant documents to the Tribunal by means of e-mail.

Hybrid and virtual meetings of public sittings was without prejudice
to affect the public access, because we also launched Live screening with
YouTube Channel Live function for Live public sitting for public access and
media access. Generally speaking, hybrid and virtual meetings of public
sitting the Tribunal have, of course, been most helpful to the Tribunal in
continuing its work during the challenging time of Pandemic. After that
Public hearing by means of virtual meeting we pronounce the judgement
of the case with the same device and reached the successfully overcome the
Challenging Time of the Pandemic Covid-19 and variants.
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Askar Gafurov
Deputy Chairman of the Constitutional

Court of the Republic of Uzbekistan

KOHCTUTYIOUOHHAS PE@OPMA B Y3BEKUCTAHE:
HOBBIHU 3TAII B PA3BBUTUHN KOHCTUTYLHHMOHHOI'O
KOHTPOJIA

YBakaemble TOCIIOIUH TIPeIce1aTeh!
VBaxkaeMmble kosuieru! Jlamel u rocnozga!

[lo3BonbTe mompuBeTcTBOBaTh Bac, a Takke mnoOmaronapurh
OpPraHM3aTOPOB CErOJHSIIHEr0 MeponpusaThs — KoOHCTUTYLIMOHHOTO
cyna PecrnyOnukum MoHTONMs 3a NpUIIalIeHHe W IMPEJOCTaBICHHYIO
BO3MOXXHOCTb BBICTYIIUTH Iepea Bamu.

B stoM romy VY36ekucran mpaszmHyeT 31-10 roAOBIIMHY CBOEH
HezaBucumoctu. 3a 3ToT mepuoa Y30eKkucTaH cTajd IOJHONPABHBIM
CcyOBeKTOM MHPOBOTO coobmiecTBa. B obecnedeHun pa3BuTHUS U
MIPOLIBETAHUS CTPAHBI, OJIaronoIydus U JOCTOMHON dKU3HU HAPO1a BAXKHYIO
poiib urpaet OCHOBHOM 3aK0H - KOHCTUTYIUS CTpaHBbI.

Koncruryuuss PecnyOnuku  Y30eKUCTaH CIYXKHUT IPOYHBIM
IIPaBOBbIM ()YHJAMEHTOM BCEX YCIEXOB M JOCTM)KEHUI Hallel cTpaHbl
B roJipl He3aBUCUMOCTU. C yueToM TpeOOBaHUI BPEMEHH, B KOTOPOM MBI
KHMBEM U OCYLIECTBIIAEMBIX PEPOPM OHA MOCTOSIHHO COBEPIIEHCTBYETCSI.

Koncrurynuss V306ekucrana Obuta npuHsata 8 pgekadps 1992
roga. B atom rony ucnonnsgercs 30 ner. 3a Tpuauarth JET C MOMEHTA
npuHATH KOHCTUTYLIMU B cTpaHe MPOU30LLIN KOJIOCCAJIbHBIE N3MEHEHUS.
OTO KacaeTcsi COBPEMEHHBIX TEXHOJIOTMH, YPOBHS J>KM3HM TPaXJaH U
YCTOWYMBOCTH HAIMOHATBHONW JKOHOMUKHU. CTpaHe HYKHO JIBUTaThCs
BIIEpE]l, HCIOJb3yS CBOM OrpOMHBIA MOTEHLIMAA. OTH H JIpyrHe
(akTopbl 00yCIOBWIM HEOOXOAMMOCTb BHOCHTH CEPhE3HBIE MOMPABKH
B Koncturynuro. B cBsizu ¢ atum Ilpesunent Y30eknucrana BBICTYIHI C
WHUIUATUBOW O MPOBEJICHUN KOHCTUTYIIUOHHBIX peQopM.

Onpenenensl  CleylOIM€  NPUOPUTETHBIE  HAIPABIICHUS
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KOHCTUTYILIMOHHBIX pedopM:

MepBOE€ - U3MEHEHHE paHee [ICMCTBOBABIIEH MapagurMbl
«roCcyZapcTBO - OOLIECTBO - YEIOBEK» HAa HOBYIO: «YEJIOBEK - 00IECTBO -
roCyJ1apCTBO», 3aKPEIUICHUE €€ B KOHCTUTYLIHOHHOM 3aKOHOJATENbCTBE U
KOHCTUTYLIMOHHOW IPAKTHKE;

BTOpoe - oOecliedyeHHe HWHTEPECOB UeNOoBeKa B Ipolecce
SKOHOMUYECKUX pedhopM;

TPETbC - KOHCTUTYIHMOHHOC 3aKpCIUICHHUC POJIM U CTaTyca
HHCTHUTYTOB I'paKAaHCKOI'O O6H_[CCTBa;

YETBEPTOE - ompeeIecHue KOHCTUTYITMOHHBIX OCHOB
pa3BUTHSI HWHCTUTYTa CEMbH, OEpPEKHOr0 OHECEHHUs J0 OyIyIIuX
MOKOJICHUN TPaJMIIMOHHBIX YEJIIOBEUECKUX IIEHHOCTEH, YKperieHue
MEKHAIMOHAJIBLHOTO COTJIacHs B CTPaHE;

MATOE - OTpaykeHUe B KOHCTUTYIINHU rocy1apCTBEHHOM MOJIOIC)KHOM
MTOJINTUKH, BCECTOPOHHEH TOJICPKKH MOJIOJICHKH, UX MPaB, HHTEPECOB U
0053aHHOCTEH;

IMeCTOC - 3aKpPCIJICHUC B Ka4YCCTBC KOHCTHTyuHOHHOfI HOPMBbI
IIpUHIKIIA «HoBbIl Y30ekucTaH - COHAJIIBHOC I'OCYy1apCTBO»;

cellbMOe - TIOBBIIICHUE (H(HEKTHBHOCTH JIEUCTBYIOMICH CHCTEMBI
3alIUTHI [IPAB YEJIOBEKA, HEAOMYILIEHUE IETCKOT0 TPY1a, HAJIC)KHOU 3aILUThI
MpaB JIML] C UHBAJIMTHOCTBIO, MIPECTABUTENIEN CTAPIIErO NOKOJIECHUS,

BOCBMOE - BBeJIeHHE B KOHCTUTYITHIO CITeIIUaTbHBIX SKOJIOTUYECKHIX
pasnenoB, MPaBOBBIX HOPM, KacaloUIUXCS TI00aTbHBIX KIMMaTHYECKHX
N3MCHCHU,

ACBATOC - 3aKPCIJICHUC HAa KOHCTUTYLIMOHHOM YPOBHC BOIIPOCOB
Pa3sBUTHA ACTCKUX CAT0B, HIKOJI, C(I)ep BBICIICTO 06pa3013aH1/151 " HAYKH.

Koncturynnonnsie peopMbl TNIAHUPYETCS IPOBECTH B TPH JTAra.

Ha mepBom sTame KOHCTUTYLHMOHHas KOMHUCCHSI paboTana Haj
M3MEHEHHUSAMH U TONOJTHeHUsIMU B OCHOBHOM 3aKOH, M3y4asa MpeI0KEHUS
Y 3aMeuaHusl, ociie 4yero pazpadorana npoekT KoHCTUTYIIMOHHOTO 3aKOHa
Y BHECJIAa ero B 3akoHoAaTeNbHyI nanary Onuii Maxkiuca PecryGnuku
V306ekucraH.

Bropoif 3Tanm KOHCTUTYLHMOHHOM pedopMbl TNpeaycMaTpuBaeT
BbIHECEHHE 3aKOHONPOEKTa Ha oOliecTBeHHoe oO0cyxkaeHue. I[Ipoekr
U3MEHEHUH B KOHCTUTYLIMIO BBIHECEH Ha OOIIECTBEHHOE OOCYKIECHHUE,
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KOTOpbIi npoBoauics 1o 1 aBrycra 2022 rona.

TperbuM 3Tanom sBisieTcs NpoBelaeHUe pedepeHayma, KOTOPbIN
MIO3BOJIMT y3HAaTh OTHOILLEHHE HApOa K IpeaaraeMelM pedopmam.

CnemyeT OTMETHTb, YTO KOHCTUTYIIMOHHas pedopma MOXKeET
CTaTh BaXHBIM MHCTPYMEHTOM COJCHCTBUS <JIydllIeMy YIIPaBJICHUIO
NyTeM M3MEHEHHUS KOHCTUTYLIHOHHBIX IOJIOKEHUH, CIOCOOCTBYIOIINX
YKPETUICHUIO CUCTEMBI CACPIKEK U IPOTHBOBECOB MEX/Ty BETBIMH BIIACTH.
T0 IOCTHTACTCS MPEXKIC BCETO Iy TEM Y€ TKOTO pacIpeIeICHUS ITOJTHOMOY M
Mexy Ilpe3upaeHToM, mapJaMeHTOM U MPAaBUTEIBCTBOM, (POPMHUPOBAHUS
JOJDKHOTO OajlaHca B CHCTEME Pa3JIeJICHHS BIIACTEH, YKPEIUICHUS CACPKEK
Y TIPOTHBOBECOB, Pa3BUTHUS CBOOOTHOTO W CIPABEIMBOTO IPAKIAHCKOTO
oO1ecTna.

Kak u3BecTHO, peangbHOE o0ecrieueHrne TaKuX 0a30BbIX MPUHITUIIOB
JIEMOKpPATHH, KaK BEpXOBEHCTBO KOHCTUTYIHMH, 3alIUThl OCHOBHBIX IMpaB
U cBOOOJ YeroBeKa BO MHOTOM 3aBUCUT OT 3(PPEKTUBHOCTU MHCTUTYTa
KOHCTUTYIIHOHHOTO KOHTpPOJs. Pa3BuTHE KOHCTUTYIIMOHHOTO CyAeOHOTO
KOHTpPOJIsI B Y30€KHCTaHe SIBISIETCS 3aKOHOMEPHBIM JIOTUYECKUM IIarom
M0 TMyTH JEMOKpaTHU3allMi OOIIECTBAa, YKPEIUIEHHWS KOHCTUTYLMOHHOMN
3aKOHHOCTH B CTpaHe. 3a MpoLIeAIui epro/] co3aHa MpoyHas npaBoBas
0a3a OCyIIeCTBICHHSI KOHCTUTYIIHOHHOTO KOHTPOJISI, COBEPIICHCTBOBAHHSI
KOHCTUTYIIMOHHOTO CYyJONPOU3BOJICTBA, TMOBBIMCHUS 3((HEKTHBHOCTH
KOHCTUTYIIMOHHOTO TIPABOCY IHSL.

B mocnennee 3a OTHOCHTENBHO KOPOTKOE BpeMsi MHapiaMEHT
Y30ekucrana qBa pa3a npuHsI1 3aKOH 0 KOHCTUTYIIHOHHOM cyie. Tak, 31 mas
2017 roga 6w11 ipuHAT KOHCTUTYIIMOHHBIN 3aKOH «O KOHCTHTYIIHOHHOM
cyne PecriyOinku Y30ekuctan». B tTaHHOM 3aKOHE HAIILTKA OTPaKCHHUE PSiT
MPUHIMITHAIBEHO HOBBIX TOJIOKEHUH.

[IpuHATHE HOBOro 3aKOHA TMO3BOJMIO COBEPIIEHCTBOBATH
KOHCTUTYLIMOHHBIN KOHTPOJIb, pacuupuTh MOJTHOMOYHS
KoHcTUTYIMOHHOTO CyJ1a, YCHIIUTh CAMOCTOSITENBHOCTD cyAeil. Hecmotps
Ha 9TO CJeayeT MPHU3HATh, YTO MHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOJIS
B ¥Y30ekucraHe Bce elle JajeKk OT coBepiieHCTBA. OCYIIECTBICHUIO
NeICTBEHHOTO KOHCTHTYIITHOHHOTO KOHTPOJIS MPETSITCTBOBAIH
ornpezeneHHbIe MpooaeMbl. MOKHO OTMETUTh, B YaCTHOCTH, MACCUBHOCTD
CyOBEKTOB KOHCTUTYIITHOHHOTO KOHTPOJISI, OTCYTCTBHE Y TPaXk/1aH MPsIMOTO
J0CTyTa KOHCTUTYLIIMOHHOMY MPaBOCYIUIO.

Kak HU3BCCTHO, 3(I)¢)CKTI/IBHLIM CpCACTBOM 3alllUTbl OCHOBHBIX
IpaB 4YCJIOBCKA SBJISICTCA  HUHCTUTYT KOHCTHTyHHOHHOfI JKaJI00bI.
3aKOHO,I[aTeJ'H:>CTBO V30ekucrana He npeaycMarpuBajio BO3MOXKHOCTb

-61-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konepecc Accoyuayuu Azuamckux Koncmumyyuonnoix cyooe u IK6U8aneHmMHubIX UHCHUMYNIO08

BHECEHUS IpaKJaHaAMH BOIIPOCOB Ha paccMoTpeHue KOHCTUTYIIMOHHOTO
cyna. I'paxnaHe UMenu Wb KOCBEHHBIN JOCTYIl K KOHCTUTYLIHUOHHOMY
MPaBOCYIHIO. DTU M Jpyrue (GakTopbl OOYCIOBWIM NPUHATHS HOBOTO
3aKOHa.

27 ampens 2021 roga mapiamMeHT Y30€KHCTaHA TMPUHSI HOBBIN
Koncturynunonssiii 3akoH «O KonctutyunonHom cyne PecnyOnuku
VY30ekucrany, pa3padoTka U MPUHATHE, KOTOPOro OblIa MpeayCcMOTpEeHa
HanmonaneHoii  cTparerneii 1o mpaBaM  4YelloBeKa PecmyOmuku
V36ekucrtad. B 1aHHOM 3aKOHE HAILIM OTPakKEHHE HOBBIC TOJIOXKEHUS,
o0ecreynBaroIye JainbHelIIee pa3BUTHE KOHCTUTYIIHOHHOTO KOHTPOJISL.

HoBblll 3aKkOH, B MEpBYIO oOdYepelb, HANPABICH HA YCHIICHUE
npaBo3amuTHON ¢GyHkumu KoHcTuTynmonnoro cyaa. B wactHOCTH,
pacumper Kpyr cyOBEKTOB, O0JaJalolIMX MPaBOM BHECEHUS BOIPOCOB
Ha paccMmoTpenue KoncrtutynuonHoro cyaa. B kpyr cyObekToB
KOHCTUTYLIMOHHOTI'O KOHTPOJISI BKJIFOUEHBI:

* HanumonanbHBIM LEHTP 110 [IpaBaM YeJIOBEKA,

*  VYnonnomoueHHsli npu Ilpesunente PecnyOnuku Y30ekucran
M0 3alqUTe TMpaB U 3aKOHHBIX HHTEPECOB CYOBEKTOB
npeanpunumarenscTsa (busnec-omoyacmen),

* VYhnonHoMmoueHHbI 1o mpaBaMm pebenka (FOBeHanmbHBIN
OMOY/ICMEH).

HeCOMHeHHO, pacIupeHuC Kpyra Cy'6’beKTOB MOCIYXKUT YCUIICHUTIO
CUCTCMbI 3allIUThI IIpaB U CBO60,I( Ir'paxXaaH, 0COOEHHO I[eTeﬁ, a TaKXKC
3dKOHHBIX UHTCPCCOB CY6T>€KTOB npeaAnpuHUMATCIIbCTBA.

HoBblll 3aK0H mpenycMaTpUBaeT, YTO I'PpaKJaHE U IOPUIUYECKUE
nu1a Bipase oOpamarbes B KOHCTUTYIIMOHHBIH cy ¢ %&ano0oii o mpoBepke
KOHCTUTYLIMOHHOCTH 3aKOHA, €CJIM 3aKOH, M0 UX MHEHHIO, HapyIlaeT MX
KOHCTUTYLIMOHHBIE TIpaBa U CBOOObI, HE COOTBETCTBYeT KOHCTUTYIIMH U
IIPUMEHEH B KOHKPETHOM JIeJIe, PACCMOTPEHHE KOTOPOTO B CY/I€ 3aBEPIICHO
U BCE JIpyTUe CPe/ICTBa CyA€OHOM 3aIUThl HCUEPIIAHBI.

Crnenyer 3aMeTUTh, YTO 3HAYEHHUS MHCTUTYTAa KOHCTHTYIIHOHHOMN
XKanmoObl HE OrpaHWYMBAETCs OO0ECleYeHHWEeM IMpaB TpakJaH Ha
JOCTYIl K KOHCTUTYHHOHHOMY TIIPaBOCYJIUIO, HO M TaKXe CIYXUT
MIPABOBBIM MEXaHHU3MOM I10 TIOBBIIICHHIO KadecTBa M 3()()EKTUBHOCTH
3aKOHOB, O00ECHEeUeHHI0 HMX  KOHCTUTYLUMOHHOCTU. Ilpumenenue
MHCTUTYTa KOHCTMTYIIMOHHOM ajoObl  CIIOCOOCTBYET  pa3BUTHIO
JOKTPUHBI KOHCTUTYLIMOHHOM 3aKOHHOCTH M 3aIUTy OCHOBHBIX IpaB
u cBobon rpaxnad. IlpenocraBieHue rpaxkaaHam IpaBa OCHApUBaTh
KOHCTHUTYIIMOHHOCTh 3aKOHA CIIOCOOCTBYET Pa3BUTHIO JEMOKPATU3AINU
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oOmiecTBa U COOTIOICHIE 3aKOHHOCTH B CTPaHe.

B 3akoHe omnpeneneHa rOpUAMYECKas INPUPOAA  PELICHUM
Koncrurynmonnoro  cyga. Pemenme  KoncTuTynmoHHoro  cyna
SBJIIETCS. OKOHYATEIbHBIM M O0XKaJOBaHMIO HE MOANEKUT. PemeHus
KonctutynmonHoro cyna oOs3aTenbHbl A BCEX TOCYAapCTBEHHBIX
OpraHoB, OOIIECTBEHHBIX OOBEIWHEHHU, NPEANPHATHH, YUPESKICHUH,
OpraHu3anui, AOJDKHOCTHBIX JMI[ U rpaxnad. HopMaTuBHO-IIpaBOBbIE
AKTBI WIHM UX OTJIEIIbHBIC MI0JI0KEHM S, IPU3HAHHBIE HEKOHCTUTYLIHOHHBIMU,
YTPA4UBAIOT IOPUIUYECKYIO CUITY.

Brenpena npeBeHTHBHaS (GopMa KOHCTUTYIIHOHHOTO KOHTPOJIS.
3akoH Bo3iaraeT Ha KOHCTUTYIMOHHBIA CyJ 3aady IO ONPECICHUIO
cootBetcTBUs KoHCcTHTYIIMK PecyOnmkn ¥Y30ekncTan KOHCTUTYIIHOHHBIX
3aKOHOB, 3aKOHOB O paTH(PUKAIIUN MEXTYHAPOIHBIX JOTOBOPOB — JI0 HX
noanucanus [Ipesunentom Pecrybnuku Y30ekucraH.

OnbIT OpraHOB KOHCTUTYLIMOHHOT'O KOHTPOJIS 3apyOeKHBIX CTpaH
IIOKa3bIBACT, YTO HAJACJICHUE TPaXJAaH IPaBOM BHECEHHs BOIPOCA Ha
paccmoTpenre KOHCTUTYTMOHHOTO Cy1a IPUBOAMT K PE3KOMY YBEITHMUEHUIO
Harpy3KkHu B cyzie. ECTeCTBEHHO, yBEIIMYUTBCS U CPOKH PACCMOTPEHHUS JCII.
C y4eToMm 3apy0eKHOTO OIIbITa, a TAKIKE B CBSA3U C BHEAPECHUEM UHCTUTYTA
KOHCTUTYLIMOHHOH ka100b1 coctaB KoHcTuTymonHoro cyaa PecniyOnvku
Y30ekucTaH yBeIUMUEH Ha 2 YeJIOBEKa U ONPE/IENICH B KOJIMYeCcTBe 9 cynel.

[Mopsanox dopmupoBanus KoHCTUTYLMOHHOTO cyna ctan Oosee
nemokpatudabiM. OTHbiHE KoHCTUTYLIMOHHBIN cy u3bupaetcst CeHaTom
no mupexacraBieHuio [IpeswmeHTa W3 YWcIa JIHI, PEKOMEHIOBAHHBIX
Beicium  cynpeiickum coBeToM. Takum oOpa3oMm, B (GOpMHUpPOBAHUU
KOHCTUTYITMOHHOTO CyJa Y4YacTBYIOT HE TOJIBKO TMapiaMeHT W TIJiaBa
roCyJIapCcTBa, HO M CHEIUATM3UPOBAHHBIN OpraH CyIelCKOro coo0IIecTBa
B Jiv1ie Bricuiero cyieiickoro coBera.

3aKOH orpaHMYMBaeT Ha nepenszopanue cyneit KoncturynnonHoro
CyJia, OJTHO U TO e JIMIIO0 HE MOKET ObITh N30paHo Cy/beii Ooiee IBYX pas.
Bmecte ¢ Tem, yBenMueH CpOK MOJHOMOYMN cyabu KOHCTHTYIIMOHHOTO
CyJla, KOTOPBIH COCTaBIIAET IPU MEPBOHAYATILHOM U30pPAHUU AT JIET, IPH
ouepeIHOM U30paHUU — JAECATH JIET.

Y cTaHOBIIEHO TaKXKe OrpaHHUYCHHE Ha TIepen30paHue Mpece1aTels
Konctutynnonnoro cyna um ero 3amecrurens. Ilpencemarens u ero
3aMecTHTeNb M30MparoTcsi KOHCTUTYIIMOHHBIM CyJIOM CPOKOM Ha IISTh
aetr. OAHO U TO e JIMIO HE MOXKET ObITh M30paHO ImpejcenaTeneM HIu
3aMecTHuTeeM 0osee ABYX CPOKOB.
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MOKHO C yBEPEHHOCTbIO YTBEPXKAATh, YTO C MPUHITHEM HOBOTO
Koncturynmonnoro 3akona «O KorcrurynuonHom cyae PecmyOmnmke
VY30ekucran», ¢ BHEAPEHHUEM HMHCTUTYTa KOHCTUTYLIHMOHHOW KaloObI
CHUCTeMa 3alllUThl TPaB YEIOBEKa B Y30CKHUCTaHE BBIXOAMT Ha HOBBIH
KOHCTUTYLIMOHHO-TIPAaBOBOM YPOBEHb.

Ha cerogusmHmii eHh B paMKax KOHCTHUTYIHOHHBIX pedopm
00CyX/TaeTcsi pacIIMpeHue AOCTyna TPakKIaH K KOHCTUTYLHOHHOMY
npaBocyauio. Jlymaro, cleIyroIuM IIaroM II0 paclIUpeHUIo IpaB
rpaXJaH Ha JOCTYN K KOHCTHTYIIMOHHOMY IIPaBOCYAMIO MOTJIO ObI
cTaTh BKItoueHHe B KoHCTUTYIMOHHBIN 3akoH «O KoHCTUTYyHMOHHOM
cyne PecnyOnuku VY30ekucTan» TOJO0KEHUH, NpPeayCMaTpUBAIOIINX
BO3MO>KHOCTb OCIIAPUBAHUS I'PaX1aHaMU KOHCTUTYLIHOHHOCTH HE TOJIBKO
3aKOHOB, HO U JIpyTUX HOPMAaTHBHO-IIPABOBBIX aKTOB.

B zaxmrouenne X041y OTMETUTDB, YTO IPOBOJAUMAA KOHCTUTYLITMOHHAA
pepopma u peanuzanms HoBoro KoHcTuTynmoHHOro 3akoHa «O
Koncruryunonnom cyne PecnyOnmku VY30exucran» cnocoOCTByeT
MOBBIIECHUIO YPPEKTUBHOCTH KOHCTUTYIIMOHHOTO CYA€OHOT0 KOHTPOJIS B
HAILIEH CTpaHeE.

Cnacu0o 3a BHUMaHHE.

Taghypos Ackap Botiucosuu

3amecmumens Ilpeocedamens Koncmunyguo:mozo
Cyoa Pecnybnuku Y36exucman
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Ki Young Kim
Justice of the Constitutional Court of

the Republic of Korea

CONSTITUTIONAL REVIEW IN CHALLENGING TIMES
PROTECTION OF PERSONAL INFORMATION,
COVID-19, JUDICIALIZATION OF POLITICS

1. Introduction

It is with great pleasure to have the opportunity to share the
experiences of the Constitutional Court of the Republic of Korea on this
timely topic of “Constitutional Review in Challenging Times” at the 5th
AACC Congress.

For the past thirty years since its inception, the Constitutional
Court of Korea has adjudicated numerous cases of constitutional review to
guarantee citizens’ fundamental rights and control the abuse of state power,
therefore actively contributing to the task of realizing constitutional ideas
and values in Korean society. However, constitutional review in Korea is
faced with multiple challenges. In this presentation, I will first introduce
the development of information technology and the protection of personal
information in the context of fundamental rights, and the guarantee of
fundamental rights in the post-COVID era, followed by discussions on the
judicialization of politics concerning the governance and the separation of
powers.

2. Development of Information Technology and Protection of Personal
Information

A. Criminal Investigation and Personal Information

In modern society where anyone with a smartphone can access the
internet at all times, people’s traces are not only left in the analog space
but also kept and managed as digital data. In criminal investigation, there
are more cases where the traces and evidence of criminals are sought in
the digital world. However, a careful approach should be taken in digital
investigation as it may severely infringe upon fundamental rights such as
the secrecy and freedom of private communications and the secrecy and

-65-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konepecc Accoyuayuu Azuamckux Koncmumyyuonnoix cyooe u IK6U8aneHmMHubIX UHCHUMYNIO08

freedom of privacy. In this context, I would like to present several decisions
of the Constitutional Court that curbed the abuse of communications data
in criminal investigations.

Under the Protection of Communications Secrets Act, investigative
agencies may ask any telecommunications entity to provide communication
confirmation data and location tracking data for criminal investigations.
Communication confirmation data include incoming and outgoing call
numbers, the time of the calls made and the duration of the conversations
within the coverage of certain base stations. Location tracking data received
from information and communication devices include whereabouts and
movements of the information subject at a certain period of time. The
Constitutional Court of Korea ruled in June 2018 that the provisions that
allowed an investigative agency to acquire communication confirmation
data and location tracking data using base stations violated the principle
of proportionality, thus infringing upon information subjects’ right
to informational self-determination and freedom of communications
(2012Hun-Ma538,  2012Hun-Mal91). The Court viewed that
communication confirmation data is sensitive information, and information
on the information subject may be inferred by analyzing it in conjunction
with other information. It also added that while an investigative agency
should obtain permission from courts to request such information, the
condition of ‘when deemed necessary to conduct a criminal investigation’
cannot provide sufficient procedural safeguards.

Consequently, the Protection of Communications Secrets Act
was amended in December 2019 in accordance with the nonconformity
decision by the Constitutional Court. The amended law stipulates that an
investigative agency may request communication conformation data using
base stations or real-time location tracking data only if it is impracticable
to prevent the execution of a crime by other means, to identify and secure
a criminal, or to collect and preserve the evidence. Provided, however, in
the case of severe crimes, investigative agencies are not subject to this
amended requirement.

Meanwhile, the Constitutional Court held in August 2018 that the
provision which provides a legal basis for intercepting telecommunications
transmitted and received through internet lines infringed on the secrecy
and freedom of communication and privacy (201 6Hun-Ma263). The Court
viewed that as all the data traveling through an internet line, including
information on its unspecified users, are collected and stored through
the interception of the internet line captured in the form of packets,
there is a strong need for supervisory or regulatory measures to ensure
that investigative agencies use and process data in accordance with the

-66-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konzpecc Accoyuayuu Azuamckux Koncmumyyuonnwix cyooe u 7K6U8aneHmHublX UHCHUMYNO8

originally authorized purpose and scope of such acts. Accordingly, the Act
was amended in March 2020 to require an investigative agency to select the
contents of telecommunications requiring storage and request the court’s
approval within 14 days from the last day of executing the interception of
internet lines.

B. Sensitive Information about Health and Diseases

The next cases I will discuss concern the management of sensitive
personal information about health and diseases. I will briefly touch upon
the overview and key issues of these cases as they are still pending before
the Court.

The amendment of the Personal Information Protection Act and the
Credit Information Use and Protection Act in February 2020 allowed for
the use of pseudonymized information without the consent of data subjects
for purposes such as the compilation of statistics for commercial purposes
and industrial research. A motion was filed challenging the constitutionality
of the above provision on the ground that personal identification may be
possible if pseudonymized information is combined with other information
and the risks are particularly high in the case of personal information on
health and diseases (2020Hun-Mal476).

Further, the Medical Service Act amended in December 2020
created a new obligation for the head of a medical institution to report
to the Minister of Health on records of non-covered medical expenses.
The petitioner argued that mandating the head of a medical institution to
report on records of non-covered medical expenses which are sensitive
information concerning a person’s health and diseases infringes upon
the right to self-determination while arguing that the state can reduce the
overuse of medical services and expand the list of covered medical expenses
by accurately assessing and analyzing the current situation concerning non-
covered medical expenses (2021 Hun-Ma374).

As such, while there is a growing pressure to use collected personal
information for a wide range of areas including criminal investigation, the
compilation of statistics, industrial research and social security, there is
stronger need for supervising and managing the use of personal information.
It means that the Constitutional Court is continuously called upon to
adjudicate regarding a constitutional balance between the two competing
interests.
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3. COVID-19 Pandemic and Fundamental Rights

As noted, the world after 2020 has experienced an unprecedented
period brought about the COVID-19 pandemic, and its influence has
not fully faded away. As states have taken urgent actions to address the
pandemic, some of the people’s fundamental rights have been restricted
at times inevitably and at times for somewhat suspicious reasons. Amid
this chaotic and painful period, the Constitutional Court has continued to
perform its core mission of guaranteeing people’s fundamental rights.

The first relevant case concerns a decision on the freedom of
occupation. The Constitutional Court has rendered a provisional disposition
which suspended the effect of the Public Notice of the Ministry of Justice
informing that “persons confirmed with COVID-19 may not apply for the
bar exam (2020Hun-Sal304).” The bar exam is a qualification examination
which is held once a year, and a person may apply for the exam five times
only during the first five years upon earning a juris doctorate degree.
Therefore, the Court viewed that irreparable damage may occur in the event
that a person loses the opportunity to apply for the exam resulting from
COVID-19 infection. Thereafter, persons confirmed with the COVID-19
were able to apply for the 10th National Bar Examination held from January
5t09,2021.

The next case concerns the right to vote. The Republic of Korea
held its 21st Legislative Elections on April 15, 2020. However, the National
Election Commission decided to suspend overseas -election-related
operations due to the spread of COVID-19, and the petitioner residing in
the United States came to Korea to cast a vote but failed to do so because he
did not return home and file a report before the commencement date of the
period for overseas voting (April 1). The Constitutional Court pointed out
the unconstitutionality of the Public Official Election Act which failed to
provide for concrete measures to ensure the right to vote in such an urgent
and exceptional situation due to its incompleteness and insufficiency,
and rendered a decision of nonconformity to the Constitution (2020Hun-
Ma895).

In addition, the Court is reviewing cases of alleged infringement of
fundamental rights such as the case on the decision by the Commissioner
of the Korea Disease Control and Prevention Agency which recommended
COVID-19 vaccinations for teens aged 12 to 17 years (2021Hun-
Mal359) and the Government’s COVID-19 response guideline requiring
the presentation of a vaccine pass for entering private academies and
department stores (2022Hun-Mal). During a state of emergency such as
a pandemic of infectious diseases, states have no choice but to use all the
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tools at their disposal to respond to the emergency. The future task of the
Constitutional Court is how to detect various forms of exercising state
power such as guidelines and recommendations, as well as administrative
dispositions which are a traditional form of governmental action, as the
object of constitutional review and adjudicate them.

4. Judicialization of Politics and Separation of Powers

As we have examined new challenges in the context of fundamental
rights, I will now review the meaning and role of constitutional review
from the perspective of the separation of powers. The first issue to look at is
the issue of judicialization of politics which has become a deeply contested
issue in Korean society.

The term “judicialization of politics” began to surface around 2005
in Korea. The key cases that contributed to the growing attention to this new
term were Case on the Impeachment of the President and the Relocation
of the Capital City Case, both from 2004. Concerning the former case, the
Constitutional Court rejected the petition for impeachment adjudication,
finding that the President’s violation of the election law did not constitute
a grave violation of law sufficient to justify the removal of the President
from office (2004Hun-Nal). As for the latter, the Constitutional Court
ruled unconstitutional the relocation of the capital, stating that since it is a
constitutional matter, relocating the nation’s capital merely in the form of
a simple statute without following the constitutional amendment procedure
including the national referendum on this issue violated the people’s
right to vote on referendum (2004Hun-Ma554). In these two cases, the
Constitutional Court ruled against the political initiatives put forward by
the National Assembly.

In this regard, political science scholars criticize that promoting
democracy should take precedence over the rule of law, noting that
democratic decisions became null and void by the rule of law. In other
words, the thrust of their argument is that as important national policies
are determined based on the legal principles applied by appointed judicial
officials instead of the democratically legitimate political system, a few
experts rule over the majority’s opinion.

On the other hand, the judicialization of politics can be understood
as a phenomenon that inevitably occurs in the process of mutual
development of democracy and the rule of law. While this new trend may
be partly attributable to the ‘failure of democracy,’ it may also be viewed
as the ‘outcome of a properly functioning democracy’ or a ‘phenomenon
accompanying the process of consolidation of democracy.” There is an
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aspect that the judiciary takes on the tasks that cannot be done by the
legislative or executive powers which are the national institutions governed
by majority rule.

Particularly, if a decision of nonconformity is rendered on an issue
that is impossible or substantially impracticable to be politically resolved,
the National Assembly can relatively easily address the issue by amending
the relevant law in accordance with the decision. Furthermore, instead of
carrying the burden of possibly creating legal confusion caused by rendering
a decision of simple unconstitutionality and thus immediately invalidating
the law, the Constitutional Court can delegate to the National Assembly the
task of improving the legislation, ultimately leading to a more appropriate
amendment to the challenged legislation. As such, the complementary
and mutually-cooperative relationship between the Constitutional Court
and the National Assembly built through the exercise of constitutional
review deserves some recognition in that they cooperate in performing the
governmental function of addressing social conflicts.

5. Conclusion

The protection of personal information in the digital era has become
an essential part of the right to personality, and states take on the difficult
mission of ensuring the lives and health of their citizens while refraining
from infringing upon the traditional freedom rights. Meanwhile, the
judicialization of politics prompts us to revisit the meaning of democracy
and the separation of powers. In these challenging times, constitutional
review bodies should have an insight which can discern the meaning and
nature of social change for proper response to new challenges while not
losing sight of the original meaning and role of constitutional review. I
hope that our Court’s experience will help other constitutional review
bodies in Asia to address the challenges they currently face. Thank you for
your attention.
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Taghreed Hikmet

Judge of the Constitutional Court of
Jordan

CONSTITUTIONAL REVIEW

Constitutional review, or constitutional oversight, is the evaluation of the
constitutionality of laws in some countries.

It is meant to be a system to prevent the violation of rights granted by the
Constitution, and to ensure its effectiveness, stability and preservation.

A system that gives the Court the power to examine the actions of various
national institutions, including legislative actions, to see if they comply with the
constitution.

And to declare actions invalid if they are unconstitutional. It is also called
judicial review system or legal review system.

It is one of the constitutional security systems established to prevent the
violation of the national constitution by highest laws and regulations of the state.

Why Do Countries Adopt Constitutional Review
in Challenging Times?

In recent decades, there has been a wide-ranging global movement
towards constitutional review.

This development poses important puzzles of political economy:

Why would self-interested governments willingly constrain themselves by
constitutional means?

What explains the global shift toward judicial supremacy?

Though different theories have been proposed, none have been
systematically tested against each other using quantitative empirical methods.

In this article, we utilize a unique new dataset on constitutional review for
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204 countries for the period 1781-2011 to test various theories that explain the
adoption of constitutional review.

Using a fixed-effects spatial lag model, we find substantial evidence that
the adoption of constitutional review is driven by domestic electoral politics.

By contrast, we find no general evidence that constitutional review
adoption results from ideational factors, federalism, or international norm
diffusion.

Constitutional review, the ability of judges to supervise the
constitution, has spread around the world in recent decades.

By our account, some 38% of all constitutional systems had
constitutional review in 1951.

By 2011, 83% of the world’s constitutions had given courts the
power to supervise implementation of the constitution and to set aside
legislation for constitutional incompatibility.

Why would self-interested governments willingly constrain
themselves by constitutional means?

And why would democratic majorities restrict their future political
choices by putting their faith in the hands of unelected judges?

What underlies this radical global move toward ‘judicialization”
or “juristocracy”?

Several theories have been proposed to explain this phenomenon.
Early theoretical accounts were federalist or ideational in character.

Some argued that constitutional review arose to respond to
governance problems such as federalism, or the need to coordinate among
multiple branches of government.

Ideational accounts instead emphasized the importance of rights
protection and the rule of law, or the need to be protected from the vagaries
of government action.

More recent work has proposed strategic explanations, in which
constitutional review is conceptualized as a response to the domestic
electoral market.
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When constitution-makers foresee losing power after constitutional
adoption or revision, they are more likely to institute constitutional review,
as the judiciary may protect the substantive values that the drafters will be
unable to vindicate through the political process.

Constitutional review, in this account, is a form of “political
insurance,” through which constitution-makers safeguard their future
political interest.

In addition, there is a recent but growing literature on cross-national
diffusion of constitutional norms, which suggests that provisions might be
adopted in response to constitutional developments in foreign states.

If constitutional norms diffuse, so might constitutional review, as
drafters seek to achieve conformity with international norms?

Although there is no lack of theories, little is known in an empirical
and systematic way about the origins and evolution of constitutional review
on a global scale. None of the theories have been systematically tested
against each other using quantitative empirical methods.

And in particular, there has been almost no effort to apply theories
of norm diffusion to the adoption of constitutional review.

This article takes up these challenges. Drawing on an original
dataset on 204 countries since 1781.

We are in a unique position to empirically document the historical
trajectory of constitutional review.

We then use this data to test which of the theories appear to provide
the best explanation for the spread of constitutional review around the
globe over the past two centuries.

We find that the adoption of constitutional review is best explained
by domestic politics, and in particular in the electoral market.

More specifically, we find that electoral competition, as measured
by the difference between the proportion of seats held by the first and second
parties in the legislative branch, predicts the adoption of constitutional
review.

This phenomenon, we find, is present in autocracies and democracies
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alike.

Although we find empirical support for the theory that constitutional
review is adopted as a form of political insurance, we do not find robust
evidence to support theories of transnational diffusion.

We only find some evidence of diffusion in democratic regimes, but
do not find a diffusion effect in the full sample of countries.

This finding has implications for the literature on norm diffusion.

Recent work has revealed substantial evidence of diffusion in the
realm of constitutional rights.

Only democracies-regimes that may honestly want to constrain
themselves by constitutional means sensitive following international norms
regarding the adoption of constitutional review.
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Andrey Bushev
Judge of the Constitutional Court of

the Russian Federation

CONSTITUTIONAL REVIEW IN CHALLENGING TIMES:
TEST AS OPPORTUNITY

Any serious changes or crises present also possibilities for growth.
Any “challenging time” contains an ambivalent perspective: it can lead
to a deadlock, or bring about a new level of consistent development. For
several years now, it is apparent that we are witnessing such a “challenging
time”. To the constitutional justice, it poses acute questions about its duty,
relevance for national legal system, optimal scope of powers granted to a
constitutional court, limits of impact that it has on law and public authorities,
as well as on the society as a whole. Answers to these questions largely
depend on the consistency of a constitutional court’s activity in addressing
the challenges presented by time itself.

Constitution is a meta-legal text. Its meaning and importance go
beyond pure legal substance. Constitutional provisions are instrumental
for interpretation and clarification of any matter subject to constitutional
supervision with regard to any important social changes. On their part,
such changes strongly affect constitutional judicial practice. Harmonising
constitutional provisions with reality uncovers potential of the Constitution
while preserving its core, namely the constitutional values.

The function of constitutional judiciary does not depend on the
nature or scale of changes encountered by country, region or world. Where
collisions between certain categories of fundamental rights and freedoms
are aggravating, it is for the constitutional justice to restore harmony. The
constitutional supervisory body shall always oppose potential arbitrariness,
which may be covered under the legal form. In other words, one of the (if
not the primary) goals of constitutional normative control should be seen as
constraining the public authority from possible arbitrariness and mistakes
in respect of private persons.

Firstly, thisisexecuted by protection ofthe principle of proportionality
implying inter alia striking a balance between public and private interests.
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Among recent examples of the Russian Federation Constitutional Court’s
case-law one can name the Judgment of 29 September 2021 No. 42-P! where
the Court found a defect in the environmental legislation. In this case, the
statutory law obliged entrepreneurs to obtain, under certain circumstances,
specific forecasts of consequences of their activity for the environment.
The objective of this was recognised as constitutionally sound — to limit
the entrepreneurial activity in order to protect the environment. But the law
did not set out with a required level of certainty the distinction between the
content of general environmental information provided free of charge, and
specific information provided for a fee. With regard to the second type of
information a mandatory execution of the relevant contracts could lead to
arbitrary intervention into the private affairs.

Secondly, this pertains to support and development of effective
legal remedies, first and foremost the judicial ones, taking into account that
during the time of changes and crises there is a higher probability of their
weakening. The right of everyone to fair justice lies at the core of effective
judicial protection. Therefore, preserving efficiency of legal remedies
depends not only on the constitutional judiciary, but also on all branches
and elements of the national judiciary. In this respect, a bright example
illustrating also judicial response to technological advancement would be
the Judgment of the Constitutional Court of Russia of 16 June 2022 No
25-P% Therein, the Court ruled that the author of computer program as a
composite product shall have the right to protect his authorship in courts
even where he himself did not obtain proper consent of the authors of the
components used for creation of the relevant program. In fact, the Court
has broadened the scope of judicial protection for the authors of computer
programs with regard to violations of their copyrights, while not excluding
their liability for violations committed towards the third persons.

Thirdly, constitutional justice must stay prepared to protect
the private persons’ interests and expectations with regard to proper
performance of administration functions by public authorities (‘“due public
order”); to fairness of administrative procedures, to practical possibility of

! Judgment of 29 September 2021 No0.42-11/2021 “In the case on the review of
constitutionality of Article 17, parts 1 and 3 of the Federal Law “On meteorological
service”; items 3, 4 and 5 of the Regulation on information services in the sphere of
meteorology and monitoring of pollution of the natural environment in connection with
the complaint of OOO Valmaks’”

2 Judgment of 16 June 2022 No 25-11/2022 “In the case on the review of constitutionality
of Article 1260, item 3 of the Civil Code of the Russian Federation in connection with
complaint of citizen A.E. Mamichev”
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holding public officials liable for illegal behaviour; to obtain compensation
for losses resulted from unlawful actions (omission) of state and municipal
entities. Thus, in its Judgment of 12 May 2022 No 18-P° the Constitutional
Court held that it shall be unlawful to deny recognition a person as a victim
on the sole basis that the investigator had fabricated the evidence relating
to this person criminal charge, even if the person was finally found guilty.
Even where only a part of evidence had been falsified and a person was
lawfully convicted, the interests of justice have been harmed, as well as the
rights of the accused.

Fourthly, the constitutional court must remain vigilant in guarding
the principle of legal certainty, including the protection of citizens’ lawful
expectations. A citizen must know what is expected from him on the part of
public authority. This requires the legal norms to: (a) be formulated clearly
and precisely; (b) have their provisions accessible in advance; and (c)
have no retrospective effect as a general rule (with the exception only for
extraordinary circumstances) and provide sufficient time for the members
of the society to be able to comply with the new requirements. Further,
the scope of discretion (margin of appreciation) of the relevant authorities
must be explicitly defined. This is particularly important for relations in the
sphere of social care. For example, in its Judgment of 17 March 2022 No
11-P*the Constitutional Court pointed out that legislative changes regarding
increased amounts of unemployment benefits for persons who reached near-
pension age must take due regard of the situation of persons who reached
such age and were recognised as unemployed before introduction of the
relevant amendments. In other words, a person approaching the age of
retirement (pension) who became unemployed before the new legislation
was passed, shall not receive less unemployment benefits only because
drafting the new legislation had taken up too long time.

Fifthly and finally, the constitutional courts shall stay on guard
of statutory establishment of fair balance between opposing interests
upon regulating of both vertical and horizontal relationships between
parties to the private relationships. One example of such approach is the

3 Judgment of 12 May 2022 No 18-I1/2022 “In the case on the review of constitutionality of
Article 42, Part 1 of the Criminal Procedure Code of the Russian Federation in connection
with the complaint of citizen A.O.Nikitin”

* Judgment of 17 March 2022 No. 11-11/2022 “In the case on the review of constitutionality
of Article 10, part 1 of the Federal Law «On introducing amendments to certain legislative
acts of the Russian Federation on the issues of allocation and payment of pensions» in
connection with complaint of citizen I.Kotlova”
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Constitutional Court’s judgment of 21 July 2022 N 34-P°. Private person’s
acting in public interests does not create sufficient grounds for providing
such person with additional advantages at the cost of other private persons.
Deprivation of private person of his or her mortgage right cannot be made
without compensation (without equivalent consideration), even where
annulment of such right serves to benefit of numerous private persons’ right
to have a place to live.

The mission of constitutional judiciary does not depend on
“challenging” or “casual” times. This work never stops.

It is well known that situations of crisis dialectically turn problems
into opportunities, opening valuable opportunities for the constitutional
justice.

One option is filling in the legislative gaps triggered by rapid crisis
changes that don’t provide the legislator with sufficient time to react and
develop adequate legislative answers. In such a situation constitutional
justice can and should refer to general principles of law.

Another option refers to an issue of due respect of the principle
of proportionality upon application of the procedural requirements to
drafting and passing normative acts. The Constitutional Court must assess
whether public authority adequately balanced the competing interests that
are equally valued from the constitutional point of view, and whether fair
balance between such interests was achieved

These opportunities were seized when the Constitutional Court of
Russia considered the case on limitations to freedom of movement with
regard to COVID-19 pandemic. This pandemic was an unprecedented threat
to life and health of citizens and demanded extreme measures on the part of
state in order to defend these fundamental values. The Constitutional Court
assessed such measures in its Judgment of 25 December 2020 No 49-P°.

5 “Judgement of 21 July 2022 No 34-I1/2022 “In the case on the review of constitutionality
of Article 16, part 14 and 17 of the Federal law “On Amendments to Federal Law “On
participation in shared construction of apartment buildings and other real estate objects
and on amendments to certain legislative acts of the Russian Federation”; Article 201.1,
item 1, sub-item 3 and 3.1; Article 201.10, item 5; Article 201.15, paragraph 2 item 2;
Article 201.15-1, item 8, sub-tem 1 and Article 201.15-2, item 11 of the Federal Law “On
Insolvency (Bankruptcy)” in connection with the request of the Supreme Court of the
Russian Federation and complaint of citizen A.N. Shalimova”

¢ Judgment of 25 December 2020 No. 49-11/2020 “In the case on the review of
constitutionality of Para. 5, subpara. 3 of the Governor of the Moscow Region Decree
«On the Introduction in the Moscow Region of a High Alert Regime for the Authorities
and Forces of the Moscow Regional Emergency Prevention and Response System and
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The Court underlined that human life and health represent a supreme value,
lack of which renders meaningless many other values and commodities.
Therefore, care for preservation and strengthening of this supreme value is
one of the fundamental constitutional obligations of the state. The situation
where spread of a dangerous disease threatens life and health of citizens not
merely allows but requires the state to take limiting measures proceeding
from the supreme value of human life demanding protection and preservation
in all circumstances. In the material case, fulfilling this unconditional
obligation of state was regarded as an extraordinary occasion allowing
short-term establishment of certain limitations to constitutional rights by the
executive order rather than by the law. Necessity to protect life and health
of citizens in the face of emergency situations and in countering epidemics
and eliminating their consequences presupposes adoption of such legal acts
that do not exclude limitation of human rights and freedoms, including the
right to freedom of movement, but only insofar as it corresponds to the
goals set, and in meeting the requirements of proportionality (balance) and
adequacy. Observance of these requirements was ensured inter alia by the
constitutional legal interpretation of the challenged regulatory framework.

In other words, the protection of everyone’s right to life may require
introduction of rather serious limitations to other rights and freedoms. But
these limitations — regardless of the urgency of protection of the right to
life and health — cannot turn into arbitrariness and must be proportional
and be introduced in strict compliance with the Constitution of the Russian
Federation.

The tasks of national constitutional jurisdiction during the
challenging times, including those conditioned by the crisis of the so-called
“global constitutionalism” can hardly be resolved by any state acting alone.
We now can clearly see that it is most likely impossible to establish a world
order based on values perceived as universal and unified (identical) for
all humanity. But the genuine constitutional dialogue at the regional level,
defying the globalization in its Westernised interpretation that presently
manifests itself instead of the global constitutionalism aims to reach
compromise between varieties of constitutional development of countries,
to find a more respectful and focused approach to national constitutional
traditions. It is apparent that this approach outlines more realistic reference
points for the constitutional jurisprudence, and creates a more reliable
ground for dialogue. Preparation of any constitutional process and delivering
a ruling upon its results encompass analysis of tremendous amount of legal
information. This includes foreign regulation and experience of colleagues

some Measures to Prevent the Spread of a New Coronavirus Infection (COVID-2019) on
the Territory of the Moscow Region» in connection with the request of the Protvinsky City
Court of the Moscow Region”
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from constitutional courts. Therefore, comparative data comprises a large
portion in the said information. This informational logistics must not
interrupt during challenging times, so that constitutional courts could timely
and fully obtain all the needed information in the context of a particular
constitutional control issue — from national authorities and national experts,
but also using resources of inter-court communications offered inter alia by
our Association.

In this context we can only note with regret the statements of some
constitutional bodies and even their alliances that have abandoned dialogue
and petrified in self-proclaimed righteousness, intolerant to the very
existence of another opinion. On the contrary, the work of our Association
perfectly illustrates the valuableness of preserving the dialogue. Today,
it is crucial to keep and further develop our cooperation. Importantly,
exchange of different opinions must not destroy the very foundations of
our communications. Critical situations clearly show the objective limits to
capabilities of legal regulation as a whole, and of course the defined scope
of powers of constitutional judiciary. One should not overlook that the
constitutional judiciary is not an actor taking high-level political decisions.
It is at best inappropriate to accuse a legal institution which mission is
to protect fundamental rights and freedoms from possible encroachment
on the part of public authority of something that is clearly and evidently
outside its competence.

In conclusion, the following should be emphasised.

Changes, including modern critical challenges, do not undermine the
most important functions of constitutional supervision related to protection
of constitutional values. On the contrary, they add urgency to active and
effective activities of relevant institutions, both national and international.

At the same time, new challenges call upon constitutional courts
to resort to unconventional opportunities for overcoming them, including
filling in the legislative gaps by way of resorting to general principles of
law and assessing procedures of drafting and adopting of the normative
acts.

Challenging time should not be used as pretext to abandon the dialogue
among the courts, and most certainly it cannot serve as a ground to blame the
constitutional jurisdictional bodies. We must respectfully study the experience of
our colleagues, take due account of their positions and arguments notwithstanding
possible or even unavoidable differences. We must remain ready to appreciate
useful intellectual, organisational and other approaches developed by the collective
mind of constitutional experts.

According to a wise proverb of the country presiding in the
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Association, “He, who holds a horse’s tail, will cross the river; he, who
holds a dog’s tail, will drown in a puddle”. This metaphor can be further
interpreted in the following manner. Regardless of severity of these
challenges presented by the era of change, steady following the principles
of constitutional legality and unwavering respect to constitutional values,
will allow the legal systems and statehood of our countries to thrive and
overcome all challenges. Eventually, when challenges pass, we will become
even stronger than before.
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bywee Anopeit IOpvesuu

Cyowvsa Koncmumyyuonnoeo Cyoa

Poccuiickoii @edepayuu

KOHCTUTYIIMOHHBIN KOHTPO.Ib B TPYIHBIE BPEMEHA:
HUCIIBITAHUE KAK ITAHC

JIroOble cepbe3Hble TMEPEeMEHbl WM KPU3HCHl OJHOBPEMEHHO
NPEACTABISIIOT U BO3MOXKHOCTU sl pocta. Kaxaoe «TpyaHoe Bpemsi»
TauT B cebe aMOMBAJICHTHYIO MEPCIEKTUBY: OHO MOKET 3aBECTH B TYMHK
WY BBIBECTH HAa HOBBIM BUTOK IOCTYINATENbHOrO pa3Butud. llociennue
TOJIbI MBI, OYEBUIHO, HAOTI0/IaeM UMEHHO TaKoe «TpyaHoe» Bpems. s
KOHCTUTYITMOHHOM FOCTHIIMH OHO C 0COOOW OCTPOTOM CTaBUT BOMPOCHI O
NpeaHa3HauYeHUN KOHCTUTYIIMOHHON FOPUCAMKIINH, O €€ BOCTPEOOBAHHOCTH
HaIlMOHAJIBHOM MPaBOBOW CUCTEMOM, ONITUMAIIBHOM 00beMe MOTHOMOYHNH,
KOTOPBIMU JIOJDKEH pacrojaraTtb KOHCTHUTYLIIMOHHBIM CyJ, TpaHHUIax
€ro BIMSHUS HA MPaBO, MyOJIMYHYIO BIAcTh, 00IIeCTBO B 1esioM. OTBET
Ha 3TH BOIIPOCHI BO MHOTOM 3aBUCHUT OT TOTO, HACKOJBKO JEATEIHbHOCTh
KOHCTUTYILIMOHHOTO CyJla aJIeKBaTHa BbI30BAaM BPEMEHH.

Konctutynus sBisercs (Mera) I0pUIM4ECKUM TEKCTOM, 3HAYCHHE
U CMBICTT KOTOPOTO HE MCYEPIBIBAETCS CTPOrO MPaBOBBIM COJIEPIKAHUEM.
KoHCTUTYLIMOHHBIE  TOJIOKEHUSI  ABISAIOTCS  ONPENEISIONIMMH TS
HCTOJIKOBAHUS BCEX SIBJICHUM, BXOAAIIUX B IPEeIMET KOHCTUTYILHOHHOTO
HaJ30pa, IPUMEHUTEIHHO KO BCEM MO-HACTOSANIEMY 3HAYMMbIM IIepeMeHaM
B obmectBe. Co CBOEH CTOPOHBI, TaKWE€ TEPEMEHBI TAKXKE COOOIIAIOT
MOIIIHBI UMITYJIC KOHCTUTYLIMOHHO-CY/I€OHOM mpakTuke. ['apMoHn3anus
HOJIOKEHUM KOHCTUTYLIMOHHOTO TEKCTa C pEeajJbHOCTBIO PACKPHIBAET
noreHuuan KoHCTUTyLMH, COXpaHsAs €€ CEepAUEBUHY, a MMEHHO
KOHCTUTYLIMOHHbIE [IEHHOCTH.

@yHKINA KOHCTUTYIIMOHHOM FOCTHUIIMM HE 3aBHCHUT OT Xapakrepa
Wi MacuTaboB MepeMeH, ¢ KOTOPhIMHM CTaJKHUBAETCS CTpaHa, PEruoH
i mup. [lpu obocTpeHnn Kou3uil MeXAy OTAEIbHBIMH KaTeropusiMu
OCHOBHBIX IpaB M CBOOOJ MMEHHO Ha KOHCTUTYLMOHHOM IPaBOCYIHH
JEKUT 3a/ada BOCCTAHOBIICHHMsS TapMOHHMHM Mexay Humu. [Ipm stom
OpraH KOHCTUTYIIMOHHOI'O KOHTPOJISI HEU3MEHHO JOJIKEH IPOTUBOCTOSTh
o0yiekaeMOMy TOpOii B IPABOBBIE OJICSIHUS MPOU3BOITY. VIHBIMH cllOBaMH,
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OJIHMM U3 U, IIpU 3TOM, €lBa JM HE OCHOBHBIM IIPEIHA3HAYCHUEM
KOHCTUTYLIMOHHOTO HOPMOKOHTPOJISI BUJIUTCS CAEP>KUBAaHUE ITyOIMYHON
BJIACTU OT BO3MOKHOT'O MIPOU3BOJIA U OIIMOOK B OTHOIIEHUH YaCTHBIX JIMII.

Bo-niepBbIX, 3TO OCYILIECTBIAETCS IyTEM 3alUThl MPUHLHUIIA
COpPa3MEPHOCTU U aJ€KBATHOCTH, MPEIINOJIAraroiero, MTOMUMO IMPOYETO,
yCTaHOBJICHHE OallaHca MyOMUYHBIX M 4YacTHBIX HHTepecoB. Cpemu
HEJAaBHUX NPUMEPOB NpakTUKH poccuiickoro Koncrutyumonnoro Cyna
MOXxHO Ha3Bathb [loctanoBnenue ot 29 centsops 2021 romga Ne 42-I1'. Cyn
yKa3zaj Ha HEIOCTATOK 3aKOHO/ATEIhCTBA O 3AIUTE OKPYKAIOIICH CPEIbI,
00SI3BIBAIOIIETO TPEANPUHUMATENCH MONIy4aTh CIeNHUaTu3uPOBAHHBIN
MPOTHO3 BO3ACHCTBUSA WX JCITCIBPHOCTH HAa OKPYKAIOIIYIO Cpeay.
XoTs mpecienyemasi 1elb — KOPPEKTHUPOBATH MPEANPUHUMATEIbCKYIO
NEATEIPHOCTh B IENSAX 3alUTHl OKPYXKAIOIIEH Cpembl — SIBISETCS
KOHCTUTYLMOHHO JIOITyCTUMOM, 3aKOH HE pa3rpaHUYUBall C JOCTAaTOYHOU
OTIPENIEIICHHOCTHIO COMIEP KaHME O0IIIe 10 CTYITHOM O CTIIaTHOW MH(DOpMAaIiu
0 COCTOSIHUM SKOJIOTUU U CIECLMAIU3UPOBAHHOMN, MOJy4aeMon miatHo. B
OTHOIIIEHUU BTOPOTO BHUAA MHPOPMAIUM, TAKUM 00pa3oM, JIOMyCKaIoCh
MPUHYAUTEIBHOE 3aKIOYEHHE JIOTOBOPOB O €€ IMPEAOCTABICHUM, HE
COpa3MEpPHOE BO3JIOKCHHE Ha MPEANPUHUMATEINS JAOMOTHUTEIHHBIX
pacxoioB, YTO MPEJCTABIsUIO COOOW MPOU3BOJIBLHOE BMEMIATENIHCTBO B
YacTHBIC JIeTa.

Bo-BTOpHBIX, 3TO TIOAIEpKKA U pa3BUTHE IP(HEKTUBHBIX CPEICTB
MIPaBOBOM 3alIUTHI (MIPEKE BCEro CyAe0HOI), yUUTHIBAs, YTO B YCIOBUAX
MepeMeH U KPHU3HMCOB BCETJla €CTh OMACHOCTh WX ochabieHus. SAapom
3¢ heKTUBHOM CYIeOHON 3N THISIBIISIETCSA TPABO KaXKI0T0 HA CTIPaBEAJINBOE
cylieOHOe pPa3dMpaTesbCTBO, M IOATOMY COXpaHeHUe 3(PQPEKTUBHOCTH
CPEJICTB 3allIMThl 3aBUCUT HE TOJIBKO OT KOHCTUTYLIHOHHOM FOCTUIIUH, HO U
OT BCEX BETBEH U 3JIEMEHTOB HallMOHAJIbHOM Cy/1e0HON cucTteMbl. B aTom
OTHOLLIEHUU SIPKUI MTPUMEP, WILTIOCTPUPYIOIINI TaK)K€ KOHCTUTYLIMOHHO-
CyneOHbIN OTKJIMK Ha TEXHOJOTHYECKOoe pa3zButue — 3To [locTaHoBieHME
ot 16 uronst 2022 roma Ne 25-TT%. Koncturynnonusiit Cy/1 MOATBEPIAMI, 4TO

! Tlocranosnenne Koucruryrmonnoro Cyma Poccuiickoit denepanun 0T 29 ceHTIOPsI
2021 roma Ne 42-11 «mo genmy o MpoBEpKe KOHCTUTYIMOHHOCTH udacTed 1 u 3 crarbu
17 ®enepanbHoro 3akoHa «O THUIPOMETEOPOJIOTHYECKOM Ciyk0e», TyHKTOB 3, 4
u 5 Ilonoxenus o0 MHGOPMALMOHHBIX yciIyrax B OOJNAcTH THIAPOMETEOPOJIOTHH U
MOHHUTOPHHIA 3arpsi3HCHUS] OKPY)KAaIOIIeH NPHUPOJAHOW Cpeibl B CBA3M C IKano0Ooi
0011IecTBa C OTPAaHUYEHHOM OTBETCTBEHHOCTHIO «Bamakcyy.

2 Tlocranosnenune Koncrurynmonnoro Cyma Poccuiickoit degepaiuu oT 16 uroHs
2022 roma Ne 25-I1 «mmo aeny o mMpoBepKe KOHCTUTYIMOHHOCTH MyHKTa 3 crathu 1260
I'paxxmanckoro kojekca Poccuiickoit ®enmepanuu B CBsI3U € Kalo0OW TpakaaHUHA
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aBTOP KOMIIBIOTEPHOM MPOrPaMMBbI KaK COCTABHOIO IIPOU3BENACHUS JOJIKEH
HMMETb BO3MOXKHOCTB 3alIUTUTh CBOE€ aBTOPCKOE IPABO J1aXke B TOM CIIydae,
€CIIM caM He IOJIy4YMJI HAJJIEXKAIIEeTr0 CONIACHS aBTOPOB UCIOJIb30BAHHBIX
KOMIIOHEHTOB IIPOIpaMMbl Ha MX HCIOJIB30BaHUE IIPU CO3JaHUM CBOETO
npousBenenusi. Paxruyecku, Cya pacHIMpHil BO3MOXXHOCTH CyneOHOM
3aIIUTBl aBTOPOB KOMIIBIOTEPHBIX IIPOrpaMM OT HApYIIEHWH, HO He
HCKJIFOYWJI X OTBETCTBEHHOCTH, €CJIM OHU CAMH HAPYIINJIU [IPaBa TPETbUX
JIMLL.

B-TpeThux, KOHCTUTYLHMOHHOE NpPaBOCYyAME B JII0OOOW CHUTyalluu
JIOJDKHO 3aIMIIATh UHTEPECHl U 0’KUJIaHMs YACTHBIX JIMI] HA HAJUIeKaIee
BBINOJIHEHHE OpraHaMu IyOJIMYHOM BJIACTH yNpaBIEHYECKHX (YHKLHUH,
Ha CNPaBEUIMBBIN XapakTep aAMUHUCTPATUBHBIX IIPOLIETYP, HA PEATIbHYIO
BO3MO>KHOCTb IPUBJICUYEHUS K OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMI[ 3a
HEIIPaBOMEPHBIE JIEUCTBUS OPraHOB IOCYJAapCTBEHHOM BJIACTH, a TaK¥Ke
IpaBoO Ha BO3MElIEHUE yiiepOa, MPUUMHEHHOTO JHOOBIMH HE3aKOHHBIMU
JNeHCcTBUSAMU M 0e37eiCTBUEM TOCYAAPCTBEHHBIX M MYHHIIMIIATBHBIX
yupexaeHud. Tak, B IlocranoBiaenun ot 12 mas 2022 roma Ne 18-
IT° Koncturyumonnsiii CyJ yka3ad, 4YTO HENPAaBOMEPHO OTKa3bIBAaTh
JMIly B TPU3HAHUM MOTEPHEBIIMM B pe3yibTare (ambcuduxanum
CJIEIOBATEIIEM JI0KA3aTENBCTB 110 YTOJIOBHOMY /€Iy JIMIIb TOJBKO Ha TOM
OCHOBAHMHU, YTO B OTHOILEHHM 3asBUTENs BIIOCIEACTBUU ObLT BBIHECEH
OOBMHUTEIBHBIN pUTOBOp. JlaXke eciu JIHIIb 4acTh JOKA3aTelbCTB Obliia
chanbcupUIMPOBaHa, U YEJIOBEK ObLI 3aKOHHO OCYX/IEH Ha OCHOBAaHUU
JIPYTUX JOKAa3aTelbCTB, PEAIHO IIOCTPALAIN UHTEPECH! IPABOCY AU, KAK
Y TpaBa MoJCYAUMOTO.

B-ueTBepThIX, KOHCTUTYIIMOHHBII CyJ IOJDKEH CTOSITh Ha CTpaxke
MPUHIUIA TPABOBOW OMPENCIICHHOCTH, BKJIIOYAs 3alIUTy 3aKOHHBIX
OXKUJAHUN TpaxaaH. ['paklaHUH JOJDKEH 3HATh, YTO OT HErO OKUIAET
nyOnu4yHas BIACTh, U YEro IpPaBOBbIE HOPMBI JOJDKHBI (a) OBITh
c(hopMyJIMPOBaAHBI SICHO ¥ TOYHO, (0) OBITH 320JIArOBPEMEHHO JOCTYITHBIMHU
JUIL O3HAKOMJICHHS, (B) MO O0IIeMy MpaBHIy (32 HCKIIOYCHHEM JIHIIb
TOJIKO 3KCTPAOPAMHAPHBIX CITy4aeB), HE PACIPOCTPAHSITh, CBOE JICHCTBUE
PETPOCIIEKTUBHO, a /IO BCTYIUICHHS B CHIIy MPENOCTABIATh YJICHAM
COOTBETCTBYIOILIETO OOIIECTBA JAOCTATOYHO BPEMEHU MJI TOTO, YTOOBI
OHU MOTJIHM OBITH Pa3yMHO TOTOBBI K BBIIIOJHEHHUIO HOBBIX TPeOOBAHUH.

A .E.MamuueBay.

3 Tlocranosnenue Koncruryruonnoro Cyma Poccuiickoit denepanuu ot 12 mas 2022
roga No 18-IT «mo nmemy o mpoBepke KOHCTUTYIIMOHHOCTH YacTH TMEpBOM cTaThu 42
YronoBHO-TIpoIiecCyanbHOro Kojaekca Poccuiickoit ®degepanuu B CBA3UM C KAI00Oi
rpaxaaniHa A.O. Hukutunay.
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Janee, rpaHullbl AUCKpennd (CBOOOIBI YCMOTPEHUS) COOTBETCTBYIOIINX
MyOJUYHO-BIACTHBIX OPTraHOB JIOJDKHBI OBITh UYETKO OIpE/IeICHBI.
DTO 0COOEHHO BaXXHO [JIs OTHOIICHUN COIMAILHOM 3aIiMThL. Tak, B
[MocranoBnernu ot 17 mapra 2022 roga Ne 11-TT* KoHCTHTYIHOHHBII
Cyn ykasan, 4To 3aKOHO/IaTeIbHbIC H3MEHEHUS, KACAIOIINECS YBEITUNICHHUS
pasmepa mocobus 1o 6e3padoTulle AJis JIUI] MPEANCHCHOHHOTO BO3pacTa,
JOJKHBI HAIJIEKAITUM 00pa3oM MPUHUMATh BO BHUMAHUE CUTYAIIHIO JIUII,
KOTOpBIC OBLIM MpU3HAHBI 0€3pa0OTHHIMH B TIPEATICHCMOHHOM BO3pacTe
70 BHECEHHSI COOTBETCTBYIOIIMX H3MEHeHWH. lHaue roBops, 4YeIoBEK
MIPeINIEHCHOHHOT O BO3PAaCTa, CTaBIIN 0€3pa00THBIM J10 MPUHSATHS HOBOTO
3aKOHOAATENhCTBA, HE JIOJDKEH TOTy4YaTh MEHbBIIIEE MOCOOUE TOIBKO H3-3a
JUITUTEIHHON Pa3pabOTKH COOTBETCTBYIOLIETO 3aKOHOMIPOEKTA.

Hakonern, B MATBIX, KOHCTUTYIHMOHHBIE CYJIbl JOJKHBI CTOSITh
Ha CTpake 3aKpeIyIeHUS B HOPMATHUBHBIX aKTax CIIPaBEIJIUBOTO
OaylaHca MPOTUBOCTOSIIIMX WHTEPECOB MPH PETYJUPOBAHUU HE TOJBKO
BEPTUKAIbHBIX, HO U TOPU30HTAIBHBIX OTHOIICHUH, BOSHUKAIOIIUX MEXTY
YYaCTHHUKAMHU YaCTHBIX OTHOMEHUH. OTHUM U3 IPUMEPOB TAKOTO IMOIX0/1a
apigercs [loctanoBnenne Koncrurynuonnoro Cyna ot 21 urons 2022
roga Ne 34-TT°. JleATenbHOCTh YaCTHOTO JIMIA B IYOJHYHOM HHTEpECE
HE SBJISIETCS JOCTATOYHBIM OCHOBAHMEM I MPEJOCTABICHUS TaKOMY
JIILY TOTIOJIHATEIBHBIX MPEUMYIIECTB 3a CYET IPYroro YacTHOTO JIMIIA.
He moxer ObITh 0€3BO3ME3HBIM JIMIIIEHUE TpaBa 3ajora, Jaxe eclu
MpEeKpaIieHue TaKOTO MpaBa CIIoCOOCTBYET pealiu3alluy MpaBa Ha KIS
MHOKECTBA YaCTHBIX JIMII.

OnucanHoe NpeaAHa3sHAYCHUEC KOHCTUTYLIMOHHOI'O IIpaBOCYyus,
TaKHUM 06pa30M, HE 3aBUCHUT OT «TPYAHOT'O» HUIIN «JICTKOI'0>»» BPCMEHHU. OTta

* Tlocranoenenune Koucrurymmonnoro Cyma Poccuiickoit ®eaeparuu ot 17 mapra
2022 roma Ne 11-I1 «mo nmemy o mpoBepke KOHCTUTYHIMOHHOCTH 4acTh 1 cratbu 10
®DenepanbHOro 3akoHa «O BHECEHUH M3MEHEHHH B OT/JENIbHBIC 3aKOHOAATEIbHBIC aKThI
Poccuiickoit @enepanuu mo BONPOCAM HA3HAYEHUS U BBIIUIATHI [IEHCUI» B CBS3HU C
x)anoboii rpaxxaanku V.M. KoTioBoii».

5 Tlocranosnenne Koncrurynuonuoro Cya Poccuiickoit deneparun ot 21 wuromst 2022
roga Ne 34-11 «mo jeny o MpoBEpKE KOHCTUTYNMOHHOCTH uyacted 14 u 17 cratbu 16
denepanbHoro 3akona «O BHeceHHH n3MeHeHH B Deepabhblii 3akoH «O0 y4acTuu B
JIOJIEBOM CTPOUTEIHCTBE MHOTOKBAPTUPHBIX IOMOB U WHBIX O0BEKTOB HEABMKUMOCTH U
0 BHECEHMM U3MEHEHUI B HEKOTOphIE 3aKOHOJaTeIbHbIe akThl Poccuiickoit denepannm»
U OT/eNbHBIC 3aKOHOAATeNbHbIe akThl Poccuiickoit denepannny, moanyHkToB 3 u 31
nyHkTa 1 craten 201.1, myHkra S cratbu 201.10, ab3ana Broporo nynkra 2 crateu 201.15,
noanyHkra 1 mynkra 8 cratem 201.15-1, mynkra 11 crareu 201.15-2 deaepanpHOro
3akoHa «O HecocTosATeNIbHOCTH (0AHKPOTCTBE)» B CBsI3M C 3anmpocoM Bepxosnoro Cynaa
Poccuiickoit @eneparun u xanoboit rpaxkaanku A.H.IIlanumoBoii».
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paboTa HUKOTa HE MTPEKPaIIaeTCs.

KpusuchHsie cutyanuu, Kak U3B€CTHO, THAJIEKTUYECKHU TPEBPAILAIOT
po0JieMy B IIIAHC, OTKPHIBAsI IEPET KOHCTUTYIIMOHHON FOCTUITMEH IICHHBIS
BO3MOKHOCTH.

OpHa W3 HUX — 3TO BOCIIOJIHEHHE MPOOETOB PETyIUPOBAHMS,
OOYyCIIOBJIEHHBIX ~CTPEMUTENbHBIMU KPU3UCHBIMH H3MEHEHHUSIMH, He
JAIONIMMU 3aKOHOIATEII0 BpEeMEHH BEIPA00TaTh HaJIe)Kallee HOPMAaTUBHOE
perynupoBaHue B OTBET. B Takol cuTyaly KOHCTUTYIIMOHHOE TPaBOCy 1€
MOJKET U JIOJKHO OOpaTUTHCS K OOIIMM MPUHIUIIAM [IpaBa.

Jlpyras BO3MOXHOCTb CBSI3aHa C BOIPOCOM O TOM, Kak
YUUTBIBAETCSI ~ IPUHIMII  MPOMOPLUUOHANIBHOCTH TPH  HPUMEHEHUHU
OpOLIETYypPHBIX TpeOOoBaHWM BBIPAOOTKM M TPUHATHS HOPMATUBHBIX
akToB. KOHCTMTYLMOHHBIN CyJ JOJKEH OLEHUTb, B KaKOM CTerneHH
nyOJIMYHON BIACThIO ObUIM YUYTEHbl KOHKYPHPYIOIIHME M 00JIaAarolue
C KOHCTUTYLIMOHHOH TOYKH 3pEHHUS] PaBHOM 3HAYMMOCTBIO WHTEPECHI,
JOCTUTHYT JIM CHPaBEAIUBBIN OajJaHC TAaKUX UHTEPECOB.

DTHU BO3MOXKHOCTH OBUIM pEeaJiM30BaHbI MPU PACCMOTPEHUU JieTia
00 OorpaHMYeHHAX MepeaBIKeHus B cBsizu ¢ manmemueir COVID-19.
[Manmemusi, mpeaCcTaBIAIONIas COO0H yrpo3y KU3HU U 3710POBBS TPaxIaH
OecIperieICHTHOTO XapakTepa, NoTpedoBaia OT TOCYAapCTBa pealn3auu
HKCTPEHHBIX MEp IO 3aIIUTE Ha3BaHHBIX (DYyHIAMEHTAJIbHBIX LEHHOCTEH.
Onenka Takux Mep Obuta nana KoncrurymumonusiM Cynom Poccuiickoit
@eneparun B [loctanoBienun ot 25 nekadbps 2020 roma Ne 49-T16.
Konctutynnonssiit Cy; HoJ4epKHYII, YTO JKU3Hb U 3J0POBbE YEJIOBEKA —
BhICIIee 0s1aro, 0€3 KOTOPOTo yTpauuBalOT CBOE 3HAYEHUE MHOTHE APYyTHe
O5ara ¥ LIEHHOCTH, a MOTOMY 3a00Ta 00 MX COXpPAaHEHUH M YKPEIUICHUH
o0pa3yeT 0IHy U3 OCHOBOMOJIAraoIuX KOHCTUTYIIMOHHBIX 0053aHHOCTEH
rocyaapcTsa. B cutyanuu, koraa pacnpocTpaHeHHE OMaCHOT0 3a00IeBaHUS
YTPOKAET KU3HU U 3I0POBBIO IpaXKAaH, TOCYIapCTBO HE MPOCTO BIIPaBe,
a 00s3aHO BBOJUTH OTPAaHUYUTEIbHBIE MEPHI, UCXOJS W3 HaMBBICIICH
HEHHOCTU YEeJIOBEYECKOM KU3HU, TpeOyromel 3amuThl U COXpaHEeHUs
B JIIOOBIX OOcTOsATENbCTBaX. B paccmarpuBaeMoM ciy4ae BBIIIOJHEHHE
3TON 0€3yCIIOBHOM 00513aHHOCTH rOCYAapCTBA SBUIOCH UCKIIIOUNTEIbHBIM

¢ Tlocranopnenune Koucruryrmonnoro Cyma Poccuiickoit @enepaiin oT 25 mexadpst
2020 roma Ne 49-I1 «mo nmemy o mpoBepke KOHCTUTYLMOHHOCTH IMOJIMYHKTA 3 IyHKTa
5 mocranoBienust ['yoepHatopa MockoBckoit obmactu «O BBeiaeHUH B MOCKOBCKOM
00J1aCTH pekrMa MOBBIIIEHHOM TOTOBHOCTH JUIsl OPTaHOB YITPaBJICHHs M il MOCKOBCKOM
00JIACTHOW CHCTEMBI MPEAYNPESKACHUS M JIMKBUAAIMN YPE3BbIYAWHBIX CHTYAlMd H
HEKOTOPBIX Mepax MO MPEOTBPAIICHUIO PacTIpOCTPAHEHHUsS HOBOW KOPOHABHPYCHOU
undekun (COVID-2019) Ha tepputopuun MOCKOBCKO# 00J1acTH» B CBSI3U C 3alIPOCOM
[TpoTBHHCKOTO rOpoICKOTo cyia MOCKOBCKOM 00J1acThY.
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Clly4aeM, JOMYCKAIIIUM KpPaTKOBPEMEHHOE YCTAHOBIECHHE HEKOTOPBIX
OrpaHUYCHUN KOHCTUTYLIMOHHBIX IIPAB HE HA YPOBHE 3aKOHA, 4 HA YPOBHE
aKTa OpraHa HMCIOJHUTENbHON BiacTH. HeoOX0IMMOCTh 3alUThl KU3HH
Y 3710POBbsI TPAX/IaH MPU BOSHUKHOBEHUH YPE3BBIYANHBIX CUTYALUH MU
yTpO3€ UX BOSHUKHOBEHHUS U OCYIIIECTBICHUH MEP M0 OOPHOE C IMUIEMUSIMU
W JIUKBUJANMEH WX TOCICICTBUI MpEIroiaracT TMPUHATHE TaKHX
MIPABOBBIX aKTOB, KOTOPHIC HE HCKIIIOYAIOT BO3MOXKHOCTH OTPAaHUYCHUS
IpaB U CBOOOJ] YEJIOBEKa, B TOM YHCJIC U CBOOOIBI MEPEIBUKCHUS, HO
TOJILKO B TOH Mepe, B KaKOH 3TO COOTBETCTBYET MOCTABJICHHBIM IICIISIM
MIpU COOTIOICHUH TPEOOBaHUI COpa3MEepPHOCTH (TIPOTIOPIIMOHAIEHOCTH) U
aJICKBaTHOCTH. BBITIONTHEHNE yKa3aHHBIX TpeOOBaHUU ObLIO 00ECIeUeHo,
B TOM YHCIIe KOHCTUTYIIMOHHO-ITPABOBBIM HCTOJIKOBAHUEM OCITIOPEHHOTO
PETYITHPOBAHUS.

Nuadve roBops, 3amuTa mpaBa Ka)xJa0ro Ha >KU3Hb MOXET TpeOoBaTh
BBEJICHUSI JIOCTATOYHO CEPHhE3HBIX OTPAHMUYEHUN HHBIX MpPaB U CBOOOI.
OnHako 3TH OTpaHUYCHHS — HACKOJIBKO ObI HEOOXOIMMOM He OblIa 3a1uTa
YKU3HHM U 37I0POBBS JIFOACH — HE MOTYT IIPEBPAIIAThCs B IPOU3BOJIL, TOTKHBI
OBITH COpPa3MEPHBIMHU, U JIOJDKHBI BBOJHUTHCS B CTPOTOM COOTBETCTBHH C
Konctutymuei Poccuiickoit dexneparumu.

3ajaud = HAUMOHAIBHOTO  KOHCTUTYIIMOHHOTO  IPaBOCYIUS
B TpyAHblE BpEMEHa, CBA3aHHbIE, B TOM YHUCIE, C KPHU3UCOM T.H.
«r7100a7bHOTO KOHCTUTYIIMOHATIN3MA», BPSAJ JU MOTYT OBbITh PELICHHI B
KaX/I0M TOCyJapCcTBE H30JMPOBAHHO. YCTAHOBIEHHE YHHUBEPCAIBHOIO
MHUPOBOTO TIOPSIJIKA, OCHOBAHHOTO HAa IIEHHOCTSX, IMPEIIOJIaracMbiX B
KauecTBe OOUIMX W YHU(PHUIMPOBAHHBIX (€IMHOOOPA3HBIX) ISl BCETO
YelI0BeYeCTBa, KaK MbI CeHYac SICHO BUIMM, BPSI JH BO3MOXHO. Ho
BBICTYTMAOIIUI Ha CMEHY IT00aTbHOMY KOHCTUTYIIMOHATIM3MY TIOUTMHHBIN
KOHCTUTYIIMOHHBIA JAHAJIOT HA PETHOHAJIHHOM YPOBHE, HE OTHPAIOIIANCS
Ha BECTEPHM3MPOBAHHYIO TJIOOANIHM3AIMIO, HAIEJICH Ha JIOCTHIKCHUE
KOMIIPOMHCCAa MEXIy MHOTrooOpa3reM KOHCTUTYIIMOHHOTO pa3BHUTHUS
CTpaH MHUpa, Ha Ooyiee YBaXHUTEIHHOE M BHHUMATEIHHOE OTHOIICHHE K
HAIIMOHAIFHBIM KOHCTUTYIIMOHHBIM TpaguiusM. O4eBUIHO, TAKOH ITOIX 0T
o0o3HavaeT Oosiee pealMCTUYHbIE OPUEHTUPBI A KOHCTUTYIIMOHHOM
IOPUCTIPYJICHIIMU W CO37aeT Oojiee HANEXKHYIO IMOUYBY IS CyAeOHOTO
nuanora. [loaroroBka Kaxxjoro KOHCTUTYIIHOHHOTO TIPOLIECca U MPUHATHE
PEILIeHHs TI0 €70 UTOTaM CBSI3aHbI C aHATTM30M OTPOMHOT'O MaCCHBa IPABOBOM
uHpopmanuu. OH BKIIOYAET U 3apyOeKHOE perylInpoBaHue, M, KOHEYHO,
OTBIT KOJIJIET M3 KOHCTHTYIIMOHHBIX CyJ0B. Ilo3TOMYy KOMmIapaTHBHBIE
JaHHbIe O0JIaJal0T B 3TOM MAaCCHBE 3HAYMTEIbHBIM YNIEIbHBIM BECOM.
Ota nHPOpPMaLMOHHAS JIOTUCTUKA HE JIOJDKHA MPEPHIBATHCSA U B TPYAHbIC
BpPEMEHa, YTOObI KOHCTUTYIIMOHHBIE CYJbl CBOEBPEMEHHO U B IOJIHOM
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o0beMe TMoydand BCIO HEOOXOAUMYIO MH(POPMALMIO OT HAIIMOHAIBHBIX
BJIACTEH U HALIMOHAJILHOT'O HKCIIEPTHOI0 COOOIIECTBA, a TAKXKE, C OIIOPOH Ha
pecypebl MexXCyAeOHOH KOMMYHHUKAIMK U, B TOM YHCJIE, HA BO3MOXXHOCTH
Haiei Accouuanum.

Ha sTomM ¢QoHEe BBI3BIBAIOT COXKaJCHHWE 3asBICHUS HEKOTOPBIX
OpPraHOB KOHCTUTYLIMOHHOT'O KOHTPOJIS M UX O0BEAMHEHUHN, OTKA3aBILINXCSI
OT JMAJIOra M 3aCTHIBIIMX B CAMOIIPOBO3IVIAIEHHON HENOIPEIINMOCTH,
HE Teprsied Jaxe CyIIeCTBOBaHWS WHBIX mo3uimil. W Haobopor,
NESATENIbHOCTh Hallell Accouualuy KakK HEIb3s Jydlle WUIFOCTPUPYET
LIEHHOCTb COXPAaHEHUs IHMAJIOra, HUThb KOTOPOIO Celdac Kak HHUKOrJa
BaXXHO He mpepBath. lIpm 3TOM BakHO, YTOOBI OOMEH MHEHHMSIMU HE
paspyluan caMHd OCHOBBI HAalIETO B3auMozecTBusl. KpusucHsle cutyannun
HarJsiIHO  IEMOHCTPUPYIOT OOBEKTUBHBIE TMpENeibl BO3MOXKHOCTEH
IIPaBOBOT'O PEryJIMPOBAHUSA B LI€JIOM, PABHO KaK U TO, YTO Y BO3MOYKHOCTEHN
OpraHa KOHCTUTYLIMOHHOI'O IPAaBOCYIUsI UMEIOTCS HE MEHEE OTYETIIMBBIC
rpanunbl. Henb3s 3a0biBaTh, YTO KOHCTUTYLHMOHHOE IPaBOCYIUE HE
OTHOCHTCSI K aKTOpaM, IPUHUMAIOLIUM BBICIINE MOJIUTUYECKUE PEIICHUS.
[IpenbsBiATE Cyry00 I0puAMYECKOW HHCTUTYLIMHU, CMBICT CYILIECTBOBAHUS
KOTOPOM COCTOMT, B TOM YHCJIE€ B 3alllUT€ OCHOBHBIX IIPaB U CBOOOA OT
BO3MOXHOI'O HEJI00pPOCOBECTHOIO IOBEAEHUS CO CTOPOHBI ITyOJIMYHOM
BJIACTH, IIPETEH3HUH 3a TO, YTO 3aBEIOMO HAXOJUTCS BHE €€ KOMIIETCHIIUH,
110 MEHbIIEH Mepe, HEYMECTHO.

ITogBoast UTOT CKa3aHHOMY, BHOBB ITOTUEPKHY CIICAYIOIIEE.

ITepemMensbI, B TOM YHCIIe COBPEMEHHBIEC KPUTHUECKHUE BEI30BBI, HE TOJIHKO
HE yMallsl0T BaKHeHImme (yHKIIMU KOHCTHTYIIMOHHOTO KOHTPOJSI TI0 OXpaHe
KOHCTUTYIIMOHHBIX IIEHHOCTEH, HO U elie 0oJjiee BOCTPEOYIOT aKTHBH3AIMHU U
MOBBIIICHUS d(PPEKTUBHOCTH JESTEIFHOCTH COOTBETCTBYIOIINX OPTraHU3AIHi
(KaKk HaIIMOHATBHBIX, TAK U MEXKTyHAPOIHBIX ).

B 10 Xe BpeMs1, HOBBIE BBI30BBI IPU3BIBAKOT KOHCTUTYLIUOHHBIE CYJbl
HCIIONB30BaTh U HECTAHAAPTHBIE BO3MOXKHOCTH ISl UX IPEOJOJIEHH, BKIOYas
BOCIIOJIHEHHE MPOOEIIOB B PErYIMPOBAHHUHU ITyTEM OOpalieHHs K 00IIenpaBOBbIM
MIPUHIINATIAM, a TAaK)Ke OIIEHKY MPOIEYPHI pa3paboTKH U MPUHATHS HOPMATHBHBIX
aKTOB.

Cr0XHOE BpeMsi — He TIOBOJ] OTKA3bIBATLCSI OT CYICOHOr0 AUANOra, H YK
TOYHO HC MOBOJ JIA MPEABABICHUA HpeTeH3Hﬁ K OpFaHaM,KOHCTHTYHHOHHOﬁ
roctuni. HaM HeoOX0quMMO ¢ yBaKEHHEM H3ydaTh OMBIT KOJUIET, C JOJKHBIM
BHUMAHUCM OTHOCUTBHCA K UX MHCHUIO U apTyMEHTaM, HECMOTPA Ha BO3MOIKHbBIC
(u mopoit HeM30eKHBIC) PA3HOUTCHHUS, OBITH TOTOBBIM BOCIIPHHUMATH ITOJIC3HBIC
VHTEIJICKTYaJbHbIC, OpraHW3allMOHHBIE W WHBIC IOJXOJbl, BBIPAOOTAHHEIC
KOJIJICKTHBHBIM Pa3yMOM JKCIIEPTOB-KOHCTHTYIIMOHAINCTOB.
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B 3awimroueHue npuBeneM  MYIpPYH  IOCIOBHUIY  CTpaHBbI,
MpeAceIaTeNbCTBYOME HblHe B Accouuanuu. «Jlepxach 3a XBOCT
KOHSI — MepenpaBHILbCs Yepe3 PEKy, JeprKach 3a XBOCT COOAKU — YTOHEITh
B Jyxe». Pa3BuBasg 3aKIIOYEHHYIO B OTOM MOHIOJIBCKOM ITOCIOBULIE
MeTadopy MOXKHO CKa3aTh, YTO CTOWKOE CIIEZIOBAHHE KOHCTHUTYIIHOHHBIM
MIPUHLUIIAM U HENPEKIOHHOE YBAXKEHUE, 0Ka3bIBAEMOE KOHCTUTYIIHOHHBIM
LIEHHOCTSIM, TIO3BOJIST MPABOBOM CUCTEME M I'OCYJAPCTBEHHOCTH HAILIKUX
CTpaH, Kak Obl CypOBO 3110Xa MepeMeH He MpoBepsia UX Ha MPOYHOCTH,
BBIITH U3 BCEX UCIBITAHUH ellle 6osee KU3HECITOCOOHBIMU, YeM MTPEK/IE.
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Ayesha A. Malik
Justice of the Supreme Court of

the Islamic Republic of Pakistan

CONSTITUTIONAL REVIEW IN PAKISTAN

Hon’ble Judges

Distinguished Guests

Ladies and Gentlemen

Good Afternoon from Islamabad, Pakistan

1. It is of immense pleasure to be a part of this forum reviewing and
discussing constitutional developments in Asia. Although I was looking
forward to attend the Conference in person, unfortunately on account
of professional commitments, [ am unable to attend in person so I shall
share online the role of Supreme Court of Pakistan in protecting and
developing fundamental rights in Pakistan over the years.

2. As Pakistan celebrates 75 years of independence it is a time to reflect on
75 years on the role of the judiciary. The Constitution over this time has
received a liberal interpretation when it comes to Fundamental Rights,
to bring such rights in line with the changing conditions of society.
Chapter 1 of the Constitution provides for Fundamental Rights and
in its interpretation, the Supreme Court has played an impactful and
progressive role in protecting and developing fundamental rights. The
fundamental rights enumerated in Chapter 1, ibid, include the right to
life, fair trial, dignity and information. It also provides for fundamental
freedoms such as freedom of movement, of assembly, of association and
the freedom, to profess religion and to manage religious institutions. |
have broadly touched on the enumerated fundamental rights just to give
context to the cases discussed hereinafter.

3. The Supreme Court of Pakistan is the highest Appellate Court and the
constitution assigns the Supreme Court the responsibility to protect
the fundamental rights of the people, especially in matters of public
importance.

4. The jurisdiction of the Supreme Court is set out in the Constitution
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of the Islamic Republic of Pakistan, 1973 of which my focus is
Article 184(3) wherein the Supreme Court shall, if it considers that a
question is of public importance and which arises with reference to the
enforcement of any fundamental right, pass an order for the purposes
of protection of that right. Under this jurisdiction, the Supreme Court
has delivered significant judgments, which have strengthened the rule
of law, safeguarded fundamental rights and dealt with matters of public
interest. The question of what is in the interest of public is not defined
in the Constitution rather has been interpreted by the Supreme Court to
mean the general welfare of the public that warrants recognition and
protection of a matter in which the public as a whole has a stake (PLD
2004 SC 482 Javed Ibrahim Paracha v Federation of Pakistan). So
public importance means effectively matters which affect the public
at large. The Supreme Court has also exercised Suo Motu jurisdiction
where it has, on its own accord, taken notice of an issue in public interest
and proceeded to treat the same as a petition before it.

5. Over the passage of time a very liberal view with reference to
‘standing’ has been taken under Article 184(3) of the Constitution as
the Court has deemed this liberal interpretation of standing necessary
to protect those who are less resourceful or to breakthrough technical
and procedural constraints and provide justice to an individual or a
class or a community who otherwise are prevented from bringing their
claim before the Court (PLD 2011 SC 854 Marvi Memon v. Federation
of Pakistan and others). In cases where public interest is at stake, the
Court is often more inquisitorial as it may dwell into fact finding to
promote public interest (PLD 2011 SC 997 Watan Paty & another Vs.
Federation of Pakistan & another).

6. What has emerged is a jurisdiction where the Supreme Court essentially
can look at policy matters or, executive decisions that affect the public
at large to protect the fundamental rights of the public (PLD 2014 SC
47 Habibullah Energy Ltd. and another v. WAPDA through Chairman
and others).

7. By way of example, the Constitution in Article 9 provides that no
person shall be deprived of life or liberty save in accordance with law.
The meaning of the right to life under Article 9 has been expanded and
interpreted by the Supreme Court in a number of cases, to include all
amenities and facilities, which a person is entitled to in a free country
to enjoy with dignity, legally and constitutionally. The Court has held
that life has a larger concept, which includes the right to enjoy life, to
maintain an adequate level of living for full enjoyment of freedom and
rights (PLD 1994 SC 693 Ms. Shehla Zia and others v. WAPDA).
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8.

10.

11.

The right to life has been interpreted to include basic healthcare, the
right to livelihood, the right to access to justice, the right to education
and civil infrastructure and transportation. Cases filed in public interest
with the objective of ensuring that very basic requirements, which
affect the quality of life must be granted by the State were taken up by
the Court, which then seeks to protect and enforce fundamental rights.
This is an expansive reading of the fundamental right, in an effort to
protect life, liberty and dignity. Unfortunately, this suggests that the
State has not been able to provide these facilities and that it has not paid
attention to the fact that these are areas which call for serious attention,
time and policies or laws.

With reference to employment rights, the Supreme Court has held that
the right to life as envisioned under Article 9 of the Constitution included
the right to livelihood which meant that a right to retain employment
or be in continuous service particularly for those employees who
were employed under a contract for decades and not made permanent
employees of an institution (2015 SCMR 1257 Pir Imran Sajid and
others v. Managing Director/General Manager(Manager Finance)
Telephone Industries of Pakistan and others).

In a recent case (2021 SCMR 702 National Bank of Pakistan v. Nusrat
Parveen) where the question was whether an appeal filed by a civil
servant would abate on his death or whether his legal heirs could pursue
the same, the Supreme Court concluded that the fundamental right of
life under the Constitution not only protects and safeguards a citizen
during his life but also protects and safeguards his survival interests by
being equally available to his legal heirs so pecuniary and pensionary
benefits of the legal heirs or even the right to restore ones reputation
as pursued by the legal heirs was protected under the Constitution as a
fundamental right.

The right to life has also been interpreted in environment cases where
the Supreme Court has held that life includes the right to a clean and
healthy environment. I must add that in the area of environment and
climate change, the Supreme Court of Pakistan has gone to great lengths
to bring the subject of environment and climate change to the forefront,
compelling the Government to devise policies and law and take the
issue of environment and climate change seriously. Just to demonstrate
the extent to which the Court has gone under its constitutional
jurisdiction, in one case, the Supreme Court ordered an inquiry from
the Chief Secretary Balochistan about nuclear and industrial waste
dumping in the province and issued guidelines regarding the same. In
the Khewra Mines Case (/1994 SCMR 2061 General Secretary West
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12.

13.

14.

Pakistan Salt Miners Labour Union (CBA), Khewra, Jhelum v. The
Director, Industries and Mineral Development, Punjab, Lahore), the
Supreme Court declared that ‘the right to have unpolluted water is the
right of every person wherever he lives. In another case, the Supreme
Court recently required planning authorities to consider and support
adaptation, climate resiliency and sustainability, that is to consider
adverse environmental consequences in residential neighborhoods.
(Raja Zahoor Ahmad & others v. C.D.A. - C.P. No.3347 to 3351, 4229
& 4263 of 2021).

Suo Motu Cases No. 10/2005 and No.13/2005 (2010 SCMR 361
Suo Motu Case No.10 of 2005) were important steps taken in the
preservation of the Murree hill station. A proposed project, the New
Murree Project was reported to have serious adverse environmental
impact on the Patriata Forest in Murree, which was a highly fragile eco-
system and was declared as a forest reserve as far back as 1986. The
Court noted that the issues raised could affect the public at large, with
particular reference to Fundamental Rights enshrined in Article 9 of
the Constitution. Resultantly, the New Murree Project was disbanded.
The Canal Bank case was also seminal as the petitioners in the case
challenged the project of widening of the 14km long Canal Bank Road
section which would not only destroy the greenbelt/park on both sides
of the canal, but would also fail to solve the traffic congestion at the
Canal Road. The Court took suo motu notice of the letter addressed to
the HCJ and the Court held that the fallout from the project would be
violative of the Fundamental Right to Life (Article 9 of the Constitution)
and may also have the effect of degrading human existence (violation
of Article 14 of the Constitution). (2011 SCMR 1743 Suo Motu Case No
25 of 2009 Cutting of trees for canal widening project, Lahore in the
matter of SMC No.25 of 2009).

The Supreme Court has delivered landmark judgments for the protection
of political and civil liberties. Under the fundamental right of freedom
to form associations or unions subject to any reasonable restriction
imposed by law, the Supreme Court has interpreted the same to mean and
include the right to form a political party and the right to participate in
elections. In the Benazir Bhutto Case, (PLD 1988 SC 416 Miss Benazir
Bhutto v. Federation of Pakistan and another) amendments to the
Political Parties Act 1962 and the vires of the Freedom of Association
Order which directly impacted this right to form an association were
challenged in the Supreme Court and the Court sought to explain the
basis of granting political rights.

The principles and guidelines for political detainees were laid down
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15.

by the Supreme Court in Malik Ghulam Jillani Case (PLD 1967 SC
373 Malik Ghulam Gilani v. The Government of West Pakistan through
the Home Secretary, Lahore another) where the detention of a citizen
was challenged for being unreasonable and in impingement of their
right of freedom of movement within Pakistan. The Supreme Court
held that the detaining authority was required to specify the period of
detention and that reasonable belief for the purposes of detention did
not mean suspicion. In another case, the Supreme Court required the
disclosure of all material on the basis of which the executive authority
had acted for the purposes of passing an order of preventive detention
(PLD 1968 SC 313 Mir Abdullah Baqi Baluch v. The Government of
Pakistan through the Cabinet Secretariat, Rawalpindi, etc). So not only
the jurisdiction of the executive authority to pass an order of detention
but also the manner of exercising that jurisdiction was interfered with
and subjected to judicial review. The Supreme Court introduced the test
of reasonableness and required the executive to state its reasons being
sufficiency of grounds so as to protect the basic rights to due process
of law for the protection of the fundamental right of being treated in
accordance with law.

With respect to suo motu powers, on a telegram received by the Chief
Justice of Pakistan alleging bonded labour and illegal detention by
employers in brick kiln industry, the Supreme Court took notice of
the same as it was considered to be a case falling in the category of
public interest litigation for the enforcement of fundamental rights
and consequently an order was passed by the Court emphasizing the
need for legislation defining the expression of forced labour so as to
minimize its practice and to prevent bonded labour of any form. In
another suo motu action, the Supreme Court took notice of the violence
committed by a mob in a colony of religious minority due to an alleged
incident of blasphemy and issued directions for maintenance of law of
and order in the Province (2013 SCMR 918) in the matter of violence
in Christian Colony in Badami Bagh area over alleged blasphemy).
In another case, the Supreme Court took notice of a church attack
and other discriminatory practices against minorities and delivered a
significant judgment on the the scope of freedom of religion relying
on international human rights law requiring the government to deal
with the issue of persecution of religious minorities in Pakistan binding
directions to the government to remedy these persecutions so as to
prevent it for the future (SMC No.1 of 2014 PLD 2014 SC 699). In
the recent past, the Supreme Court took cognizance of the outbreak of
Covid 19 in prisons and as this case proceeded it called for reports on
measures undertaken to tackle the pandemic. The Court also called for
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16.

17.

18.

immediate legislation for dealing with the pandemic and for dealing
with relevant measures for quarantine at entry points of Pakistan.

The Supreme Court of Pakistan has, in its constitutional jurisdiction,
interpreted fundamental rights to protect and uphold the rights of
women. Equal protection of law, inheritance, privacy and dignity,
family life, motherhood, affirmative action and the franchise are some
of the important themes that have time and again been reiterated and
reinforced by the apex Court. In doing so, the Courts have been cognizant
of international human rights principles as placing responsibility
on states to ensure that all women are treated equally before the law
(PLD 2019 SC 218 National Commission on Status of Women through
Chairperson and others v Government of Pakistan through Secretary
Law and Justice and others).

The protection afforded to women in fundamental right contained in
Article 25 (3) of the Constitution does not only mean the protection
of the body but also the rights, and these rights include the property
rights (PLD 1992 SC 811 Mst. Fazal Jan v Roshan Din). The scope
of the rights of inheritance of females has been noted to be so wide
and its thrust so strong that it is the duty of the courts to protect and
enforce them. The Court declared the claim of a brother that his sister
had relinquished her hereditary share in his favour because he had spent
money on her marriage opposed to public policy and held that such a
relinquishment even if proved would be against public policy (PLD
1990 SC 1 Ghulam Ali and 2 others v Ghulam Sarwar Nagvi).

The Supreme Court held in Shirin Munir Case (PLD 1990 SC 295 Shirin
Munir v Government of Punjab) that the fixation of quota for admission
to medical colleges in the Punjab in the ratio of 4:1 for male and female
students respectively was violative of equality before the law clause
contained in Article 25 of the Constitution. It was further held that
while the difference on the basis of sex can be created and maintained,
it should be done only in those cases where it operates favourably as a
protective measure for women and not against them. No discrimination,
on the grounds of sex alone, can be permitted except on the grounds of
reasonable and intelligible differentia. In this context, in 20/8 PLC(CS)
22 LHC Government of the Punjab, Secretary Home Department through
Deputy Secretary (Police) Interior Department and others v. Qanoot
Fatima and others), upheld by the Supreme Court, the Government
of Punjab had advertised posts in the Counter-Terrorism Department
against which the female respondents had applied, cleared tests and
interviews on merit, but were not appointed on jobs as the Department
was of the view that female candidates were not akin to fieldwork and
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19.

20.

21.

so could only be appointed on a 5% quota as opposed to the general
seats. In this case, I reiterated that Article 25(3) was a special measure,
i.e. an affirmative action, which was considered necessary to ensure
equal opportunity to women and ensure their participation in the public
sector. However, when a candidate meets the merit, he or she cannot be
placed on a quota list simply because of their gender, disability or being
a minority. The quota is fixed to facilitate and encourage representation
from groups which are considered to be under-represented and cannot
be deemed as the maximum representation from that group. This
judgment has been upheld by the Supreme Court.

The Court has upheld the independence and dignity of women. A High
Court decision that a sui juris Muslim girl can contract marriage of her
own accord without the consent of her Wali was upheld in Hafiz Abdul
Waheed Case by the Supreme Court (PLD 2004 SC 219 Hafiz Abdul
Waheed v. Mrs. Asma Jehangir). The Salman Akram Raja Case (PLJ
2013 SC 107 Salman Akram Raja v.Government of Punjab through
Chief Secretary, Civil Secretariat, Lahore and others) was a seminal
case in which the administration of DNA tests and preservation of
DNA evidence was made mandatory in rape cases. It also set out victim
friendly processes to be maintained in court in rape cases. These have
been adopted and formed the biases of the gender based violence courts
in Pakistan. In Atif Zareef Case (PLD 2021 SC 550 Atif Zareef and
others v. The State), the Court went into more depth regarding women’s
issues and even recognized that “Medical language of MLC is riddled
with gender biases and immediately calls into question the character of
the rape survivor.”

It would not be out of context to mention here that in a case that came
before me in the Lahore High Court, the outdated 2-finger virginity
test/hymen test for the purpose of ascertaining the virginity of a female
victim of rape or sexual abuse was declared to be unlawful. I recognized
that the test amounted to gender-based discrimination as” it is neither
a medical condition which requires treatment, nor does it provide any
clinical benefit to the victim” and against her fundamental rights to
dignity.

With respect to the rights of a transgender person against molestation
and humiliation and restoration of their fundamental rights, the Supreme
Court held that they enjoyed the same rights under the Constitution,
and they should be treated equally with other citizens (PLD 2013 SC
188 Dr. Muhammad Aslam Khaki and others v. S.S.P. (Operations)
Rawalpindi and others). And the landmark ruling in 2009 which granted
transgender persons the right to issuance of a national identity card.
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CONCLUSION

Due to paucity of time, I am unable to elaborate upon the case law
developed over time, however my endeavour was to show how basic rights
have been interpreted to ensure that they are protected in every sense. The
Supreme Court has especially demonstrated commendable zeal to alleviate
the suffering of the women and marginalized groups. Besides, a liberal
and progressive approach has generally been adopted for preservation of
fundamental rights overall.

Thank you.
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Dinesh Maheshwari

Justice of the Supreme Court of India

CONSTITUTIONAL JUSTICE IN CHANGING TIMES: INDIAN
PERSPECTIVE

1. Hon’ble the Chair;

Hon’ble Chief Justices/Chairpersons and other Hon’ble Justices of the
respective Asian Constitutional Courts and Equivalent Institutions;

Other learned dignitaries;
Ladies and Gentlemen.

2. On behalf of the Supreme Court of the largest democracy in world, it
1s my deemed privilege to address this august gathering, particularly on
the Indian perspective of Constitutional Justice in changing times.

3. The Association,in conformity with one of its objectives topromote
cooperation with exchange of experiences and information amongst
the members, has taken timely steps, despite challenges thrown by
Covid-19 pandemic,to convene this Congress at Ulaanbaatar in the
majestic landscape of Mongolia. While this pandemic and other global
emergencies haveposed several challenges tothe human race, they have
also given usopportunities to renew and reinforce our commitment to
stay together and be closer to each other.

4. Challenges are closely associated with changes; and changes are
intrinsic to anything that is organic and has the propensity to evolve
and grow. In these ever-evolving and ever-expanding horizons with
interplay of changes and challenges, the constitutional principles, norms
and ethos play a pivotal role in every progressive activity. Hence, apt it
is to continuously discuss constitutionalism and tounderstand different
judicial approaches around the globe, which would allow us to deal
withevery challenge in a holistic manner. Viewed from a different
angle, even when comparative approaches are not binding as such, they
indeed provide reasonable flexibility to adopt a particular approach
while customising it to address local challenges.
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5. Having regard to the vastness of topics we are discussing on the recent
developments of Constitutional Justice in Asia as also on managing the
short and long-term horizons, an insight into the foundational features
of Indian Constitution shall be apposite.

HISTORY OF INDIAN CONSTITUTION

6. The Indian jurisprudence and legal system havebeen embedded in
Dharma, a sanskrit expression of wide amplitude; it refers to justice, it
also refers to what is right. It gives precise meaning depending upon the
context but has always been considered to be supreme and foundation
of all the affairs of the world.In the universal context, India has always
believed in the concept of Vasudhaiva Kutumbakam, which means that
the world is one family.

7. The aforementioned are some of the foundational principles on which
the rule of law has developed in India, regulating the conduct of the
persons themselves as also their conduct towards the State and towards
humanity at large. These fundamentals are innate and ingrained in the
Constitution of India.The Constitution of India has, at its heart,the
individual; and the rights of individual are recognized as ‘fundamental’.
Significantly, some of the fundamental rights are guaranteed to all the
persons, whether they are citizens or not, like that of life and personal
liberty in Article 21'. These rights are systematically balanced with the
demands of public order, morality and health.

MAIN CONSTITUTIONAL PRINCIPLES

8. Preamble to the Indian Constitution indicates the source from which
it came into existence namely, the People of India, and throws light on
its aims and objectives. The main objectives being to ensure the dignity
of the individual and unity and integrity of the nation by promoting
fraternity among people.The Constitution casts a duty on the Government
to promote the welfare of the people by securing and protecting, as
effectively as it may, a social order in which Justice- social, economic
and political, shall form part of all the institutions of the national life.

9. Apart from other features, I wish to share with this august gathering
two extremely significant and unique provisions in the Constitution of
India.Both of themare pertaining to the Supreme Court of India andare
contained in Articles 32 and 142 respectively.

10. Article 32? is placed in Part III of the Constitution specifying
1 Article 21 reads as under: -

21. Protection of life and personal liberty. — No person shall be deprived of his life
or personal liberty except according to procedure established by law.

2 Article 32 of the Constitution of India reads as under: -
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Fundamental Rights. By virtue of this Article, the right to constitutional
remedies to enforce the rights conferred by Part III of the Constitution has
itself been assigned the status of a fundamental right.Article 142° on the
other hand, is placed in Part V Chapter IV dealing with Union Judiciary.
Itvests with the Supreme Court of India a repository of discretionary
power that can be exercised in appropriate circumstance to ensure
“complete” justice in a given case. As the Supreme Court has explained,
the advantage derived from this constitutional provision couched in such
a wide compass is that it prevents “clogging or obstruction of stream of

justice™.

CONSTITUTION IN WORKING

11. The Indian judiciary has played a proactive role in transformative
constitutionalism in order to meet the needs of changing society
while duly recognising every facet of meaningful life to be the part of
fundamental rights. Over the years, the Courts in India have interpreted

“32. Remedies for enforcement of rights conferred by this Part. -
(1) The right to move the Supreme Court by appropriate proceedings
for the enforcement of the rights conferred by this Part is guaranteed.
(2) The Supreme Court shall have power to issue directions or orders
or writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari, whichever may be appropriate,
for the enforcement of any of the rights conferred by this Part.
(3) Without prejudice to the powers conferred on the Supreme Court
by clause (1) and (2), Parliament may by law empower any other
Court to exercise within the local limits of its jurisdiction all or any
of the powers exercisable by the Supreme Court under clause (2).
(4) The right guaranteed by this article shall not be suspended
except as otherwise provided for by this Constitution.”

3 Article 1420f the Constitution of India reads as under: -

“142. Enforcement of decrees and orders of Supreme Court and orders as to

discovery, etc.-
(1) The Supreme Court in the exercise of its jurisdiction may pass such
decree or make such order as is necessary for doing complete justice in any
cause or matter pending before it, and any decree so passed or orders so made
shall be enforceable throughout the territory of India in such manner as may
be prescribed by or under any law made by Parliament and, until provision in
that behalf'is so made, in such manner as the President may by order prescribe.

(2) Subject to the provisions of any law made in this behalf by Parliament,

the Supreme Court shall, as respects the whole of the territory of India,

have all and every power to make any order for the purpose of securing

the attendance of any person, the discovery or production of any

documents, or the investigation or punishment of any contempt of itself.”
4 Kalyan Chandra Sarkar v. Rajesh Ranjan: (2005) 3 SCC 284.
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the Constitution innovatively whenever required, which has led to the
defining and refining of several rights which are concomitant to the
fundamental rights like the rights of substantive equality, of privacy,
and of creative expression. The Supreme Court has also expounded that
the right to life guaranteed in any civilised society implies in it the right
to food, water, decent environment, education, medical care and shelter
as also the right to livelihood.’

12. In procedural innovation to deal with a situation which cannot be
remedied instantaneously but requires a solution over a long period of
time with regular monitoring of compliance, the concept of continuing
mandamus has been applied with tremendous positive results, like
safeguarding and protecting the forest land and forest cover from
unlawful timber and mining activities.®

13. Another befitting example to understand the extent and ambit
of transformative constitutionalism is the case where, in the absence
of specifically enacted domestic law, the Supreme Court referred to
international conventions and norms to uphold the right of women
against sexual harassment at workplace and issued necessary guidelines
to be adhered to, untila suitable legislation in that regard was made by
the legislature.’

CONSTITUTIONALISM AND NEW CHALLENGES
Digitalisation and technology

14. Digitalisation and technology have played a significant role in
enhancing efficiency, transparency and accountability in legal system
and improving access to justice worldwide.The Supreme Court of
India has allowed live-streaming of cases of constitutional and national
importance with various safeguards so as to make the right of access to
justice more meaningful and real.® The Supreme Court has also ruled
that an undefined restriction of internet services would be illegal and
that orders for internet shutdown must satisty the tests of necessity and
proportionality.’

15. However, assoon as we enter into the arena of internet, it dawns
upon us that as an unavoidable corollary of the all-pervading effect
of the internet, the existing rules of substantive and procedural laws,

> Chameli Singh and Ors. v. State of U.P and Anr.: (1996) 2 SCC 549 and Olga Tellis
and Ors. v. Bombay Municipal Corporation and Ors.: (1985) 3 SCC 545.

¢ T.N. Godavarman Thirumulpad v. Union of India and Ors.:WP (C) No. 202 of 1995.
7 Vishaka and Ors. v. State of Rajasthan and Ors.: (1997) 6 SCC 241.

8 Swapnil Tripathi v. Supreme Court of India: (2018) 10 SCC 639.

® Anuradha Bhasin v. Union of India and Ors.: (2020) 3 SCC 637.
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which were created with reference to geographical boundaries, urgently
require suitable modification. While dealing with a matter relating to
tort of defamation where the publication was brought about with the
use of internet, the High Court of Australia underscored the urgency
for the Courts throughout the world to ‘address the immediate need to
piece together gradually a coherent transnational law appropriate to
the digital millennium’while indicating the need of the common law
adapting itself to the ‘centralfeatures of the internet namely, its global,
ubiquitous and reactive characteristics’ even when each legal regime
would adhere to the binding local laws or local public policy!’.

16. Putting it differently, the question of jurisdiction in cyber-space is
probably the biggest challenge that law faces. It correlates with the situs
of the role players in the usage of technology. On the face of it, the
conundrum related with jurisdiction might appear easy to tackle but the
adjudicators of different jurisdictionswould agree that it is rather of a
most complex challenge.Nevertheless, it needs our immediate attention.

17. In this digital age, constitutional justice has to be guaranteed not
only against the State, but also against ever increasing powerful private
players. These private entities, which function like intermediaries,
usually do not take legal responsibility despite having all the wherewithal
to check on the abuse of people’s rights taking place on their platforms.
Many of these globally used platforms are currently answerable only to
their headquartered country. It becomes imperative on State and judiciary
to develop a framework to check on cross-border civil liabilities of
these online intermediaries. There have been many recent examples of
organisations using datasets on individuals to influence their behaviour;
from their shopping behaviour to even their electoral choices. The right
to privacy should necessarily cover privacy on these digital platforms,
and the need is to form laws to ensure that these are stringently followed.
It is essential that a responsibility is attached to every process by which
the data is collected by private entities from individuals, particularly
to ensure that these datasets are not used to manipulate people. In the
given scenario, obviously, the concept of Digital sovereigntyacquires
immense significance.!!

1 Dow Jones & Company Inc v. Joseph Gutnick: [2002] HCA 56.

1 “Digital sovereignty is a key idea in the internet age — the idea that parties must
have sovereignty over their own digital data. This can be applied on an individual basis
or toward nations — the bottom line is that digital sovereignty involves consideration
of how data and digital assets are treated. On an individual level, digital sovereignty
has to do with individuals owning their data and controlling its use. Through the
encroachment of corporate digital activity, individual user information is too often
harvested by corporations and sold for profit. This issue gets to the heart of why digital
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18. The sum and substance of the matter is that the emerging technologies
have led to many new questions and challenges which ought to be
addressed by forming a consensus.

Climate change

19. Climate change and the accompanying problems are like a threat
multiplier to various other constitutional rights of people and global
welfare.Indian judiciary has played a proactive role in imparting
constitutional justice related to this issue by developing the specific
environmental law principles upon the interpretation of Indian statutes
and the Constitution, such as raising the right to clean and healthy
environment to the status of fundamental right to life.

20. The Supreme Court has alsoevolved the rule of absolute liability
wherein, if an enterprise is engaged in a hazardous or inherently
dangerous activity resulting, for example, in the escape of toxic gas,
it would be absolutely liable to compensate all those who are affected
by the accident and such liability is not subject to any of the exceptions
which operate in the rule of strict liability. The Court has also laid down
what could be related to the principle of deep-pocket theory i.e., the
measure of the compensation should be correlated to the magnitude and
capacity of the enterprise."

21. Addressing the path to deliver equitable constitutional justice in the
face of the threat of climate change becomes ever more important, for it
is directly related with international peace, stability, and security.

Pandemic

22. One grave challenge faced by global community is of Covid-19
virus. However, this pandemic has increased the pace of digitalisation
and consequent changes provide another challenge coupled with
opportunity for Courts to fulfil their duty to provide constitutional
justice to their citizens. Seeing the surge of Covid cases, the Courts in
Indiaopted for virtual proceedings. Further, in order to ensure that there
is proper and effective distribution of essential supplies and services
during pandemic, the Supreme Court took suo motu cognizance of
burning issues and passed necessary orders'’. Some sort of continuing
mandamus might also be in the offing if the variants of this virus or other

sovereignty is important”

As available at https.://www.techopedia.com/definition/33887/digital-sovereignty
12M.C. Mehta and Anr. v. Union of India and Ors.: (1987) 1 SCC 395.

13 In Re: Distribution of Essential Supplies and Services During Pandemic: Suo Moto
WP (C) No. 3 of 2021.
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global health emergencies keep on emerging with threats to overwhelm
the system. Variety of such emergencies are as uncertain as the variants
of these viruses. Again, the need is, and would always be, to take care
of domestic concerns while balancing them with global concerns.

FINAL COMMENTS

23. While discussing the management of short-term and long-term
horizons, balancing of interests would be pertinent. In order to
effectively deal with the challenges, acknowledging and accepting the
present situation and moving forward with a vision of how it should be
in accordance with the fundamental principles is of utmost importance.

24. As Justice Michael Kirby tersely placed it, increase in dialogue
between judges and other lawyers across national boundaries is a
distinctive feature of the present age. It is, of course, a matter of regular
attention of academicians and scholars if the Constitutions evolve
organically from distinctive historical roots or they evolve along well-
defined pathways shared by Courts of like-minded countries. We need
not explore that subject in finer details here. Suffice would bethat while
sitting together, we join all our historical roots so as to build strong
bridges'*, and thereupon, we evolve common minimum programmes to
meet with common challenges. In other words, we can take concrete
steps toaddress the concerns of society that we suffer from global
problems but without having a global community'>.

25. 1 am sure that the message of this congregation would be that the
human quest to understand truth and find justice would never fail,
whatever be the changes and whatever be the challenges.

Thanks to one and the all.

14 Akin to the “Living Root Bridges”, which one could see in the north-eastern parts
of India.

As expressed by Yuval Noah Harari in “21 Lessons for the 21% Century”, Chapter 16,
page 268.
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Noppadon Theppitak
Justice of the Constitutional Court of

the Kingdom of Thailand

CONSTITUTIONAL REVIEW IN THAILAND THROUGH
SOCIAL CHANGE AND CHALLENGES

The Honourable Justice Namjil Chinbat, Chief Justice of the Consti-
tutional Court of Mongolia,

Distinguished Participants,
Ladies and Gentlemen,

I am deeply honoured for the opportunity to be here at this very
prestigious congress and wish to therefore, sincerely thank the Honourable
Justice Namyjil Chinbat, Chief Justice of the Constitutional Court of Mon-
golia for inviting the Constitutional Court of Thailand to take part at this
event.

Before I dive into my presentation, allow me to first express my full
confidence in the Honourable Justice Namjil Chinbat, in his capacity as
host and chairperson of the congress together with the esteemed members
of the constitutional court of Mongolia, that they will be able to guide us
into very successful and mind-enriching discussions in the few days ahead
of us.

Distinguished Participants,

My presentation, entitled, “Constitutional Review in Thailand
through Social Change and Challenges,” will be based on a few current
examples of public interest. Also, for the sake of saving time, I will focus
on only one aspect of human rights, namely, gender equality. I hope that I
can demonstrate through such examples, how the constitutional court has
adjusted its judicial review to handle specific social changes, while even
paving the way for Thailand to nurture future social transformations.

Thailand’s concept of constitutional justice

I wish to first explain the judicial basis or principle that is applied in
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our constitutional review in Thailand. Thailand’s political system is based
on a constitutional monarchy, in which His Majesty the King exercises the
balance of his power through the enactors of the three pillars of democracy,
namely, the parliament for legislature, the government for executive and
the court for judiciary. His Majesty the late King Bhumibol Adulyade;j
the Great, so eloquently explained that legislation is a tool for the admin-
istration of justice. Therefore, justice ought to be prioritized above the law
as justice should should always remain the main objective of any judicial
trial. It is with this consideration that the constitutional court upholds the
principle, that justice should always be the main goal of any constitutional
review.

Distinguished Participants,

Thailand has an ancient culture that had originally adopted social
norms common within the region of Southeast Asia, one of a matriarchal
society, where women were principle decision-makers and the centre of
family clans. However, Thailand was later on, heavily influenced by exter-
nal societies and religions such as Brahmanism from the far east of India,
Islam from Persia and later on Confucianism from China, which all intro-
duced a more male-dominant society into Thailand’s social formula. These
influences also gradually took over state practices and the royal court.

Despite such changes, the prominent role of women in Thai soci-
ety, particularly their dominant role in the smallest social unit, the family
unit, has nonetheless remained prevalent in Thai family structures until to-
day.

Therefore, when Thailand became among the first countries to offi-
cially adopt the Universal Declaration of Human Rights (UDHR) in 1948,
it was not a difficult transition for us. Female members of Thai society
merely expanded their presence from being in charge in the household, to
taking on more socially prominent roles instead. The late king Bhumibol
Adulyadej took the leading example of appointing his queen, to be Queen
Regent in 1956. This enabled Her Majesty Queen Sirikit, to act on behalf
of the late King Bhumibol Adulyadej should His Majesty become absent or
unable to perform his duty.

Fast-forward to present day Thailand. Women now take equal po-
sitions and are paid equal salaries as men. Furthermore, increasingly more
women are overtaking top positions as CEOs, leading the business sector,
as well as decision-making in the public sector. Thailand has already had its
first female Prime Minister about a decade ago, and I am sure we will see
more female political leaders directing Thailand into the future.
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Gender Equality in Thailand

The Constitutional Court of Thailand has also acted as a catalyst to
encourage gender equality. In 2003,! the Court ruled that section 12 of the
1962 Names of Persons Act contradicted or was inconsistent with the 2017
Constitution of Thailand. Prior to this ruling, the 1962 Names of Persons
Act allowed married women to only adopt their spouses’ surnames, and this
would only be lifted when they were granted divorce or their spouses had
passed away. The Constitutional Court viewed this as an abuse of women’s
rights which caused inequality of gender and personal status as well as an
unjust discrimination on the grounds of marriage. The Court also consid-
ered harmony and peace in a family unit as a crucial component to maintain
a peaceful society. Therefore, it was important to establish acceptance and
mutual respect between husbands and wives, which could deepen lasting
understanding in a family. The 1962 Names of Persons Act was deemed un-
constitutional due to such rationale and the Constitutional Court had ended
a practice that had become the norm for over 40 years, paving the way for
more social change and true acceptance for gender equality in Thailand.

As a result, married women now have the choice of either adopting
their maiden name, or their spouses’ name, or both names by hyphenation,
just as in the English language. Most importantly, they have the choice of
being addressed as “Miss,” which makes no distinction of their marital sta-
tus, just as men are addressed as “Mister.”

Ladies and Gentlemen,

More recently, in 2020, the Constitutional Court ruled” that Sec-
tion 301 of the Penal Code of Thailand failed to protect pregnant women’s
rights to self-determination. Before I go further, allow me to put out a dis-
claimer that the purpose for bringing this up this is not for the sake of ar-
guing on the topic of prochoice, but rather, to demonstrate the progressive
thinking of the constitutional court in Thailand as well as how we univer-
sally uphold the principle of justice over any other factor, be they religious
or social values.

Having said that, I’ll proceed further. Section 301 of the Penal
Code of Thailand held any woman liable of criminal charges should she
cause an act of abortion upon herself or consent to others performing an
abortion upon herself. The virtue of this provision to protect the life of an
embryo, has consequently and unintentionally, deprived another individual
of her bodily rights. In an attempt to provide protection of human rights
from both angles, the court therefore, enabled an amendment of this law.

! Constitutional Court Ruling No. 21/2546 (2003), dated 5™ June 2003.
2 Constitutional Court Ruling No. 4/2563 (2020), dated 19" February 2020.
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Due to this amendment, criminal liability is now targeted to those abort-
ing pregnancies of over 12 weeks gestational age. Women who wish to
determine the direction of their unwanted pregnancies, are protected from
criminal liability.

My last example is one among the most controversial and also most
recent legal debates in Thailand regarding Lesbian, Gay, Bisexual, Trans-
gender and Queer or LGBTQ rights. I am referring to the legalization of
same sex marriage in Thailand. While Thailand has a very visible LGBTQ
community and a very accepting and tolerant society, the laws that govern
the union between individuals is founded on a conservative definition that
such union serves the purpose of procreation. With such a rationale, it has
been a difficult journey for those advocating to legalize same sex marriages
in Thailand.

The Constitutional Court last year ruled against a petitioner’s ar-
gument that the present provision of law which does not extend to cou-
ples of different sexual orientation, is unconsitutional. In this regard, the
Court decided that Thailand’s current marriage law, which only recognizes
heterosexual couples, was constitutional. However, the Court also offered
recommendations to have legislation expanded to ensure rights of other
genders. This has paved the way for other related bills to be amended and
thus, ignited hope towards the end goal of legalization of same sex unions.

Thailand has a unique relationship with its LGBTQ community.
As a majority Buddhist country, Thailand’s conservative elements are not
associated with religious intolerance of LGBTQ identities. Thai society
and culture has therefore traditionally accepted the existence of three main
genders; male, female, and male-female. This fundamental gender theory has
helped to create acceptance and a strong voice for the LGBTQ community
in Thai society. The globally famous Miss Tiffany’s Universe pageant in
Thailand has been recognizing transgender queens since 1975. Thailand
is also well-known for its top-notch gender reassignment procedures.
Thailand even had its first transgender prime ministerial candidate in the
2019 general election.

In recent years, LGBTQ rights have been actively advocated by
both government and opposition parties, seeing an urgency to push for
gender equality. Two bills have emerged: the Civil Partnership Act and
the Marriage Equality Act. The Civil Partnership Act’, defines a same-sex

3 The current civil partnership draft act, proposed by the government, covers the registration
and termination of partnerships between same-sex couples and rules for property sharing,
adoption, and inheritance. However, the act doesn’t yet fully grant rights in some areas,
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union as between two people of the same gender, both of whom must be at
least 17 years of age and at least one must be a Thai national.

The Marriage Equality Act, proposes that the current marriage law
be amended to use gender-neutral terminology like “spouse” instead of
“husband” and “wife” and “person” instead of “man” and “woman.” If
passed, the proposed amendments would allow individuals to be legally
married regardless of gender, and will ensure that they receive equal rights,
duties, and protection under the law. If either act is passed into law, Thailand
would become the first country in Southeast Asia to legalise same-sex
unions. Although the journey towards legalizing same sex marriages might
still require time and much legal scrubbing, nevertheless, the window of
discourse in Thailand has shifted irreversibly.

Conclusion
Ladies and Gentlemen,

These three examples illustrate not only a Thai society undergo-
ing transition to accommodate social changes but also compliance with the
Universal Declaration of Human Rights, particularly the very first article
that states, “All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood.”

Throughout such social changes the Constitutional Court of Thai-
land has stood by the people and its continued conviction to uphold its
universal principle of achieving justice as its highest objective throughout
all constitutional reviews, despite inevitable challenges and external pres-
sures of globalisation and modern society. It is with such focused and sharp
perspective that we hope to continue our journey to ensure that Thai society
moves forward in a healthy and balanced manner, that it is able to provide
justice that is equally accessible for all, for a righteous and just cause.

I thank you for your kind attention.

such as changing sexual identity, tax allowance, and government-related benefits as a
couple before the law. These would involve amendments to other laws and will thus need
to be done step-by-step.

-111-






The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konzpecc Accoyuayuu Azuamckux Koncmumyyuonnwix cyooe u 7K6U8aneHmHublX UHCHUMYNO8

Kuvvatzoda Fotekh Juma
Judge of Constitutional Court of

the Republic of Tajikistan

OCOBEHHOCTHU KOHCTUTYIHUOHHOI'O KOHTPOJIA
B TAJZKUKUCTAHE B COBPEMEHHBIX YCJIIOBUAX

Jis  pa3BUTHS JEMOKPATUYECKOTO TOCYJapCTBa, CIIOCOOHOTO
rapaHTUpOBaTh oOOecleueHne BEPXOBEHCTBA MpaBa, 3alIUTy MpaB U
3aKOHHBIX HHTEPECOB TPAXKIAH OT HE3aKOHHOTO MOCSTaTEIIbCTBA, a TAKIKE
3¢ (}eKTUBHO YNpaBIsATh OOILIECTBOM, HEOOXOAMMa MpoYyHas eauHas
HOPMAaTHUBHO-IIPABOBAs CUCTEMA, B KOTOPOl HE CYIIECTBYET MPOTHBOPCUHSI
MEXy HOpMaMH TIpaBa.

W cerogns m3BecTHO, 4yTo HambOosnee 3(P(eKTUBHON OPHIUKO-
NpaBOBOM  TrapaHTueil  oOecrieueHHs  BEpPXOBEHCTBA  IpaBa U
HEYKOCHUTEIBHOIO HUCHOJHEHUS HOpM OCHOBHOIO 3aKOHAa CTPaHbI
MIPU3HAETCS CYyA€OHBI KOHCTUTYLIMOHHBIH KOHTPOJIb, OCYIIECTBISEMBII
OpPraHOM KOHCTUTYLIMOHHOTO KOHTPOJIS.

B Tamxukucrane coslaHue HE3aBUCHUMOIO CyJeOHOTO opraHa
KOHCTUTYLIMOHHOTO KOHTPOJIA OBUIO OOBEKTUBHOW HEOOXOIMMOCTHIO
B YCJOBHUSIX NEpPEXOJHOTO MEepuoja, M BHIOOp JAEHCTBYIOLIEH MOJenn
KOHCTUTYLIMOHHOTO KOHTpOJst B PecnyOsinke TamkukucTan oOyclioBiieH
yupexaeHHo KoHcTuTynumeil cucteMoil OpraHoB TIOCYJapCTBEHHOMN
BJIACTH,  OCOOEHHOCTSIMM  HALMOHAJIbHO-TIPABOBOM  CHCTEMBI U
COOTBETCTBYET KOHILIEMIIMH IIPABOBOI0 M JIEMOKPATUYECKOT0 FOCYAapCTBa.

[locne  mpuoOpeTreHHss  rOCyJapCTBEHHOH  HE3aBUCHMOCTH
pedopMHpOBaHUE TOCYJAPCTBEHHOCTH HA IEMOKPATHUECKUX TPUHIINATIAX,
OCYILIECTBJIIEMOE HAa OCHOBE IMMOMCKA ONTHUMAJIbHON MOJENN COLUAIbHO-
HOJUTUYECKOTO Pa3BUTHS, TPUBEIO K KOHCTUTYIHOHHOMY OOHOBIICHHIO
CHCTEMHO-(YHKIIMOHATIBHBIX XapaKTEePUCTHK rOCy1apCTBa.

Crnenyer otrMmeTuTh, 4TO HauumHasg ¢ 90-x romoB XX Beka
TamkukucTan BCTyHnWJI B HOBBIM 3Tan OOIIECTBEHHOTO Pa3BUTHUS, CTaJIH
OCYHIECTBIISATHCS Ti00anbHbIE pedOpMbl, OXBAaTHUBILNE BCE Ba)KHEUIIIHE
chepsl 00IIECTBEHHOM KU3HHU.
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B mnomuTtnueckoit cdepe oHM ObUIM CBSA3AHBI, IMPEXKIE BCETO,
C pealu3anued IpUHOUIA PA3LCIICHHUs BIACTEM U IMOCTPOCHUEM
JI€MOKPATUYECKOT0 MPaBOBOTO I'OCYIapCTBa, U PEIIUTh ATH 334a4l OBLIO
BO3MOXXHO JIMIIb C MpUHATHEM HOBOM KOHCTMUTYLHMH HE3aBUCHMOTO
TamxuKkucTaHa.

Bnepseie B pamkax crateu 9 Konctutyuum PecnyOinku
TamxuknucraHa ObUT  YCTAaHOBJIEH TPUHIMUI pa3felieHusl BiacTel,
00ECTIEYeHHBI MEXaHU3MOM CAEP)KEK M MPOTHBOBECOB MEXKY BETBSIMH
BiIacTu. Ha KOHCTUTYIIMOHHOM YpPOBHE 4YEJIOBEK, €ro IMpaBa U CBOOOIBI
IIPU3HAHBl BBICIIEH LIEHHOCTHIO U 3aKpEIUIEHO, 4TO B TamkukucraHe
HapoJ SIBJISETCSI HOCUTEJIEM CYBEPEHUTETA U €JUHCTBEHHBIM HCTOUYHUKOM
rOCyJapCTBEHHOM BIACTH, a TaK)Ke TapaHTUPOBAHBI MpaBa U CBOOOIBI
YeJI0BeKa M IPa)IaHMHA, YTO IIOJTHOCTHIO COOTBETCTBYET O0IEIPU3HAHHBIM
IIPUHIIMIIAM MEXIyHapOAHOIO IIpaBa.

CymHoCTh MPaBOBOrO M JIEMOKPAaTHYECKOIO0  IoOCyJIapcTBa
Tamxukncrana, HapsAy ¢ APYTUMHU IPAaBOBBIMU TPUHIIMIIAMH, BBIPAXKAETCSI
1 B npuHOune BepxoBeHcTBa KoHctuTyuuu. B cooTBeTcTBUM C 4acTbio
1 craten 10 Koncturymuu PecnyOmuku Tamkukuctan oHa obianaet
BBICHIEH IOPUAUYECKOM CWIOH, €€ HOpPMBI MMEKT IpsIMOE JACHCTBUE.
3aKOHBI U JpYyrue MpaBOBbIE aKThl, IpoTUBOpedamue Koncruryuuu, He
UMEIOT I0OPUIUYECKOM CHUJIBL.

Hcexons u3 3TOH KOHCTUTYLIMOHHOW HOPMBI, 0CO0O€ 3Ha4yeHHE
MIPUOOpPETAET BOIPOC PeaIN3allii JAHHBIX KOHCTUTYLIMOHHBIX TIOJIOKEHU N
B YCJIOBUSIX HEOOXOIMMOCTH 0OECNedeHUs] eJUHCTBA IPABOBOTO
IIPOCTPAHCTBA U KOHCTUTYLIMOHHOM 3aKOHHOCTH B Ta/KUKHUCTAHE, a TAKKE
IpaBOBOM OXpaHbl KOHCTUTYIMH, CTaBIIMN IIPEAMETOM IMPUCTAIBHOIO
BHUMAaHHMs CO CTOPOHBI TOCYJapCTBa U OOIIECTBA.

Ho cunenyer yuectb, uto mpaBoBass oxpaHa KoHCTuUTyuuu He
MOXKET ObITh 3P PeKTUBHON Oe3 HaIu4KsI COOTBETCTBYIOIIETO MEeXaHH3Ma
U B HACTOSIIMA MOMEHT SIBJISieTCSl OOLIENpPU3HAHHBIM, YTO CYJCOHBIN
KOHCTUTYLIMOHHBI KOHTPOJb SIBISIETCS OJHUM M3 3(PPEeKTUBHEHIINX
CpeACTB MpaBoBOM oxpaHbl KoHCTUTYIMH.

B uactHOCTM M B COBpEeMEHHON TEOpUH KOHCTUTYLHOHAIU3MA
peaNbHOCTh HUCIONHEHUsT HOpM KOHCTHTYyIMU rocyaapcTBa cCBsi3aHa C
HaJIM4uMeM B IIPaBOBOW CHCTEME TOCyIapcTBa HHCTUTYTa CyAeOHOTo
KOHCTUTYLIMOHHOT'O KOHTPOJIS.

B cBoro ouepenp, cyniecTBOBaHUE CYA€OHOTO KOHCTHTYIIMOHHOTO
KOHTPOJISI OOYCJIOBJICHO pa3BUTHEM IIPABOBOM CHUCTEMbI TOCYIapCTBa,
MOCKOJIBKY IPaBOBasi CHCTEMa C MACCUBOM HOPMATHBHBIX PABOBBIX aKTOB
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HYXOAaCTCsd B CUCTEMATU3allU U PCTYJIIMPOBAHUU, 4 TAKIKC B IPUBCACHUN
3aKOHOILaT€J1bHOI>'I 0a3bl B COOTBETCTBHUE C HOpMaMu OCHOBHOTO 3aKOHa
CTpPAaHBI.

Ucxonst w3 »aToro, emie B TMporecce pa3padOTKU TEepBOU
Konctutyuun HeszaBucumoro TamkukucTaHa ObLT IMOCTaBJIEH BOIPOC
O CO3JaHUHM OTAEJIBHOTO MHCTUTYTa CyAE€OHOr0 KOHCTUTYLIMOHHOTO
KOHTPOJIS, TOCKOJIBKY paHEe€ KOHCTUTYLIHOHHBIN KOHTPOJIb OCYLECTBIISAICS
KoMurteToM KOHCTUTYLIMOHHOTO Haa3opa Pecyonuku TamxukucTas.

KoncTuTyimoHHbIl KOHTPOJIb B TaIPKUKHUCTaHE, OCYIIECTBIISIEMbII
CHEIHAIM3UPOBAHHBIM CYJI€OHBIM OpraHOH - KOHCTUTYLIMOHHBIM CYy/0M,
NPUAEPKUABASICH E€BPONEUCKOM MOJAEIN KOHCTUTYIIMOHHOIO KOHTPOJIS,
o0OecrieunBaeT CTPOroe coONIOICHUE pPEXKHMMa KOHCTHUTYLMOHHOMN
3aKOHHOCTH U COOTBCTCTBUS IIPABOBLIX AKTOB, UX HOPM KOHCTI/ITYIII/II/I.

CrnenyeT MoguepKHYTh, UTO B IIEJIOM B HACTOSAIIEE BPEMSI HHCTUTYT
KOHCTHUTYIIHOHHOTO KOHTPOJIS MPUOOPE TEHACHIINIO K YHUBEPCATU3AIHH
U OH MPUCYL] NOJABJISAIONIEMY OOJBIIMHCTBY COBPEMEHHBIX T'OCYAapCTB.
[TprunHaMU Yero B OCHOBHOM SIBJISIETCSI, TIPEXk/I€ BCEro, o0liee mpu3HaHue
KOHIENIMN MPaBOBOTO TOCYJapcTBa W Pa3BUTUE HJIEH BEPXOBEHCTBA
IpaBa, B YaCTHOCTH €ro BaKHEUIIero uCTouHMKa - KoHcTUTyMu.

OCYIJ_ICCTBJ'ICHI/IC KOHCTUTYHOHUOHHOT'O KOHTPOJIA — 3TO HC TOJIBKO
OXpaHa KOHCTI/ITYI_II/II/I, HO U €€ 3alluTa B CJIy4dac BBISIBJICHUSA U (l)I/II(CaI_II/II/I
PCAIBHOIO IMOCATATCIBCTBA, A TAaKXKC YCTAHOBJICHUC, TIOAACPIKAHUC,
YIIPOUCHUEC U BOCCTAHOBJICHUC KOHCTHTyuHOHHOfI 3dKOHHOCTH M IIOPsA KA.

Kak moka3spiBaeT npakTHKa JBaJLATUBACMWIECTHEN NESITEIBHOCTU
Koncturynmonsoro cyaa Tamkukucrana, OCYILIECTBICHUE
KOHCTUTYLIUOHHOT'O KOHTPOJIS SIBJISETCS OJHHUM U3 Ba)KHBIX WHCTUTYTOB
IIPaBOBOI'0 TOCYJIapcTBa, B KOTOpOM BepxoBeHCTBY KoHcrtutyuuu u
00€eCTeyeHNIO 3aKOHHOCTH B CTpaHe yensieTcs 0co00e BHUMaHUeE.

O dexTuBHasA ACATENBHOCT OpraHa KOHCTUTYIITHOHHOTO KOHTPOJIS
B Tamkukucrane cnocoOCTBOBaIa TOMY, YTO CYOBEKTHI OOPAIICHUS CTAIIH
Oosee TIyOOKO OCO3HABaTh BAYKHOCTh M HEOOXOAMMOCTH OOpaimieHHs B
TAHHBIM OpraH Ui 0OecleYeHus] BEPXOBEHCTBA M HEMOCPEICTBEHHOTO
neiictBuss HOpM KOHCTHTYIMM, a TaKKe 3alIUThl MpaB M 3aKOHHBIX
HMHTEpecOB rpaxkaaH. CBHIETENBCTBOM 3TOMY SIBIISIETCA M3 roja B IoJ
yBeJIMYEHUE KoJIruecTBa oOpameHnii B KOHCTUTYIIMOHHBIN Cy/I.

Jpyrue moOmHOMOUYMS TaKXKe OIpPEACNIeHbl KOHCTUTYIIMOHHBIM
3akonom PecnyOmuku Tamxukucran «O KOHCTUTYIIMOHHOM —CyJe
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PecnyOnuku Tamkukuctan», KoTopsiil 26 uroist 2014' roga ObLT IPUHAT B
HOBOH pEIaKLUU.

[IpunsTue HOBOTO KOHCTUTYLIHOHHOT'O 3akoHa «O
Koncturyunonnom cyae Pecy6nuku Tamxuknuctan» Obuio 00yClIOBIEHO,
C yY4Y4eTOM OINBITa U COBPEMEHHOTO 3aKOHOJATENLCTBA OPraHOB
KOHCTUTYIIMOHHOTO KOHTPOJISI pa3JIMUHBIX CTPaH MHUPA.

[Ipunstue HOBOTO KOHCTUTYIIMOHHOT'O 3akoHa «O
Koncturymmmonnom cyne PecnyOmmku TamkuKucTaH» BKIIOYAKOIIETO
B ce0s Kak TpaBWwia, pPEryJupYyIOIIHe CTPYKTYPY, KOMIIETCHIIHIO,
o0OpasoBaHmue Cy/1a, TaK U MPaBUJIA, PETYIUPYIOIIHE CY1eOHbIC TPOLIECTYPHI,
B CBOIO OY€pe/Ib, OTBEYACT BCEM TEM NMPU3HAKAM, KOTOPBIC XapaKTEPHBI JIJIs1
JEMOKPATUIECKON OpraHu3aIlii KOHCTUTYIIHOHHOTO CYZ€OHOTO KOHTPOJIS
B TPAaBOBOM TOCYJApCTBE, YTO CIOCOOCTBOBAJIIO COBEPIICHCTBOBAHHIO
NESATETLHOCTH OpraHa KOHCTUTYIIMOHHOTO KOHTPOJIS B JieJie 00ecreueHus
BepxoBeHCTBAa KOHCTUTYINH, YKPEIJICHUSI KOHCTUTYIIMOHHON 3aKOHHOCTHU
Y 3alIUTHI IPaB U CBOOOJI YeIOBEKa U TPaXKTaHUHA.

B 1ieniom 0CHOBHOI 11€TTBI0 CYZICOHO-TIPaBOBOM peOpMBI SIBISETCS
JanbHelIIee yKperieHue cy1e0HoM BiIacTu, yIpoleHue Xoaa cyaeOHoro
IpoLecca, MOBBIIIEHUE POJIU CyJa B 3alllUTe MpaB U CBOOO] YeIoBeKa U
rpa)kJIaHKUHa, 3al1UTa UHTEPECOB FOCY1apCcTBa, OpraHu3alui, ooecreueHue
3aKOHHOCTH M CIIPABEIJIMBOCTH M HA STOM OCHOBE COBEPIICHCTBOBAHWE
NesITeNIbHOCTH Ccy1e0HBIX opranoB PecnyOnuku TaxukucTas.

JlokazaHo, 4TO cuja JIHOOOTrO JIEMOKPAaTHYECKOro TOCyIapCcTBa
3aKJIFOYAeTCs B CIPABEUIMBOCTH, M HUMEHHO B KOHCTHTYIUSX CTpaH
c(hOpMyJIUPOBAHBI OCHOBHBIC TO3MUIMH ISl 00CCIICYCHHUS 3aKOHHOCTH M
MIPABOIIOPSIIKA B IIEJIOM, CTA0MIIBHOCTH TIOJTUTHUECKON CUCTEMBI M 3aIITHI
MpaB ¥ CBOOO/T YEJIOBEKA.

N ceromus oOecneueHne BepxoBeHCTBa KoHcTHUTymMH U
YKpEIUIEHUS! KOHCTUTYLMOHHOM 3aKOHHOCTM MOJYKHO JOCTHYb JIMIIb
CO3JlaHMEM OJaroNnpHUsATHBIX YCIOBHH A 3((GEKTUBHON ESTETLHOCTH
oprasa cy1e0HOro KOHCTUTYLIHOHHOTO KOHTPOJIS

B nienom opran KOHCTUTYLIMOHHOTO KOHTPOJIA, SIBJISISICH Haubosiee
JEMCTBEHHBIM METOJOM JOCTHKECHMS €UHOTO MPAaBOBOIO MPOCTPAHCTBA
U BaXHBIM (PaKTOPOM CTAOMJIBHOCTH M TapaHTUEH Mporpecca pa3BUTUU
o0miecTBa B CTpaHe, CIOCOOCTBYET YKPEIUICHHIO TOCYAApCTBEHHOCTH,
CTa0WIIN3aLUN COLMATIBHO-TIOIUTUYECKUX OTHOIICHUH, (HOPMUPOBAHHIO
MIPABOBOT'O IOCYIapCTBA, a TAKXKE I'PaskJaHCKOTr0 O0IECTBa.

"'Cm.: AMO PT, 2014 rog, Ne 7 u.1, ¢1.379, ¢ usMeHeHusaMu U gonoaaerusamu 2015 r.
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be3ycnoBHO, HanU4YKe MHCTUTYTa CyJeOHOTO0 KOHCTUTYLHOHHOTO
KOHTpoJIZ B TalpKMKHUCTaHE SABIIETCS €IMHCTBEHHO BO3MOKHBIM
ycinoBueM Juisi oOecrieueHHsi BepxoBeHCTBA KOHCTUTYyLMH, W JaHHBIN
WHCTUTYT YKPEIUIICT NPUHLMII PA3LACICHUS BIACTEH, IOAIEPKUBAECT
OamaHc B cHCTEME CIEpXKEeK M IMPOTHBOBECOB. B wacTHOCTH pa3BuTHE
KOHCTUTYLIUOHHOT'O KOHTPOJIS IOBBIIIAET B3aUMHYK) OTBETCTBEHHOCTH
OpraHOB BJIACTH 3a PE3YJbTAT OCYILIECTBICHUS IIPABOTBOPYECTBA U
IPUHAMAEMBIX UMHU PELICHUM.

Taxoke Omarogapsi OCyIIECTBICHUIO KOHCTUTYIIMOHHOTO KOHTPOJIS
MOJUTUYECKUE TPOOIEMbl MOTYT M JIOJDKHBI PelIaTbCs B pamMKax U Ha
OCHOBE IIpaBa.

B cBsa3u ¢ uem CCrogHsa OopraHbl KOHCTUTYHHMOHHOI'O KOHTPOJIA,
a TaKkXKe TroCyJapCTBEHHas BIAacTh B II€JIOM JIOJDKHBI CIHOCOOCTBOBATH
CTPEMIICHUIO TPaXJaH K BOCCTAHOBJICHHUIO KOHCTHTYIIMOHHOCTH B
rocyaapcTBe.

KysBar3zona ®otex Ixymba

Cynps KoHCTUTYIIMOHHOTO Cy/a
Pecny6muku Tamkukuctan
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Munkhsaikhan Odonkhuu
Professor, School of Law, National University of

Mongolia Director, Constitutional Law Institute,
National University of Mongolia

THE NATIONAL CONSENSUS FACILITATED PROVIDING FOR
THE AMENDMENTS TO THE CONSTITUTION IN 2019

In its 2016 election manifesto, the MPP promised to amend the
Constitution by "asking the people" to strengthen its parliamentary rule and
subsequently it won 65 seats in the Parliament and worked for it for almost
3 years. For this purpose, working groups including diverse representatives
of the parties were established, and within the framework of the previously
mentioned topics regarding amendments to the Constitution, the opinions
of the citizens were collected through traditional and modern methods, and
the bill was formulated based on research. As a result, 62 members led
by D. Lundeejantsan, who were nominated by the Democratic Party (DP),
Mongolian People's Party (MPP), and Mongolian People's Revolutionary
Party (MPRP), submitted a draft of amendments to the Constitution on
June 6, 2019. After this date, the Parliament and the working group listened
again to the opinions of citizens and the opinions of lawyers and researchers
for 5 months, consulted with the President and the parties, and successfully
completed the first, second and third discussions (reading) of the bill.
Although some important provisions of the draft originally submitted by
62 members were removed and changed, the main content of the bill was
supported, and amendments were made to the Constitution of Mongolia
with 100% votes of 64 members, who participated in the plenary session of
the Parliament on Nov 14, 2019.

Asaresearcher who served as one of the members of the sub- working
group on the Constitutional amendment draft, I would like to share the
significance of the process and content of the formulation and endorsement
of that amendment in this presentation. Specifically, amendments to the
Constitution demonstrates the result of the decision made in consultation
with political parties and the President, listening to citizens' opinions on
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issues that have been discussed in the past 20 years, and reflecting the
opinions and criticisms of researchers, in order to strengthen parliamentary
governance and make the judiciary more independent and accountable.
Since the contents of the amendments made to the Constitution in 2019 are
extensive, it is not intended to be presented and explained within the scope
of this presentation.

The process of formulating the draft amendments (bill) to the
Constitution

The process of formulating the draft amendments (bill) to the
Constitution has been significant in many ways. First of all, the Constitution
1s a consensual document, but that consensus must be based on fundamental
principles. Therefore, the 2010 Law on Procedures for Amendments to
the Constitution of Mongolia played an important role in terms of making
the process of drafting and approving amendments to the Constitution
consistent with the basic structure and basic concepts of the Constitution,
upholding and observing the Constitution, ensuring its stability, ensuring
the sovereignty and participation of the people, and being realistic and
transparent.

The Constitution of 1992 was well-received by parties, politicians,
and citizens of different political views because it was produced with great
participation and understanding. Even amendments to the Constitution
should not only reflect the opinions of the citizens, but also be accepted after
understanding with the political parties inside and outside the parliament
and the President. Therefore, a working group responsible for drafting
amendments to the Constitution of Mongolia and preparing for submission
to the Parliament was established on 05.05 in 2017 by Order No. 78 of
the Speaker of the Parliament and D. Lundeejantsan was the leader of
the working group, and representatives of the various parties including
MPP, DP, MPRP worked as members. For two years, this Working Group
worked on developing draft amendments to the Constitution, publishing
them regularly, receiving opinions, recommendations, and criticisms from
the public and working in consultation.

Citizens were asked about the content of the draft amendments to the
Constitution and their opinions were taken into account. Draft amendments
to the Constitution of 1999, 2000, 2011, 2012, and 2015 were drafted and
submitted directly without public discussion or participation. However,
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in the formulation and approval of the draft amendments to the 2019
Constitution, citizens' participation was provided through conventional and
modern methods. For example, in February 2017, the Parliament approved
the Law on Deliberative Polls, and in April 2017, a Deliberative poll was held
on the issue of amendments to the Constitution. More than 700 randomly
selected citizens were presented with written reasons for both supporting
and opposing sides on the topics of amendments to the Constitution, and
experts gave answers to their oral and written questions and thereby a
deliberative polling was held after delivering such information. On May
1, 2017, the National Statistics Office (NSO) submitted the "Report on the
Results of the first Deliberative Polls on Amendments to the Constitution
of Mongolia" to the Deliberative Council, and the Deliberative Council
submitted its recommendations based on this report to the Parliament on
May 5, 2017. A working group responsible for drafting amendments to the
Constitution and preparing them for submission to the Parliament prepared
the first draft of amendments to the Constitution and submitted it to the
Speaker of the Parliament on May 25, 2017 based on the results of the
deliberation (Recommendation of the Deliberative Council).

On June 2, 2017, the Parliament approved Resolution No. 39 of the
Parliament "On Ensuring People's Sovereignty and Participation in Matters
of Amendments to the Constitution of Mongolia". In this resolution, based
on the recommendations of the first deliberative polls on amendments to
the Constitution of Mongolia, it is stipulated that the bill developed by the
working group will be discussed by the public between 06.05.2017 and
09.10.2017, and the draft amendments to the Constitution will be published
in mass media and presented to the public. A Working Group and Sub-
Working groups were established to organize the discussion of draft
amendments to the Constitution at the national and local level and the work
plan for public discussion of the project was approved and implemented
as per the annex to the resolution. In addition to having the bill discussed
among citizens as indicated in this plan, various works have been done,
such as to organize the discussion of government institutions in the field
of careers, to discuss the bill within the political parties' communication
channels, to submit proposals and conclusions to the working group,
to organize theoretical conferences on the draft of amendments to the
Constitution. In accordance with the 39th resolution of the Parliament, the
process of collecting opinions from citizens, professional organizations
and [political] parties were organized in the summer and autumn of 2017.
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During this time, about 327,000 citizens' opinions were received orally,
on paper, and online, and the Working Group reflected the ones with the
highest support among these opinions in bill.

The draft of amendments to the Constitution took into account
the constitutional legal and political studies conducted earlier in the
field. Also, the finished bill was evaluated with professional opinions
and conclusions. For example, institutions such as The Secretariat of
the Parliament, the Ministry of Foreign Affairs, the General Council of
the Judiciary, the National Institute of Justice, the School of Law of the
Mongolian University of Mongolia, the School of Political Studies of the
National University of Mongolia organized about ten academic meetings
and made recommendations. Certain comments from 20 organizations
such as the Government, the Office of the President, the National Security
Council (NSC), the General Council of the Judiciary (SJEC), the Bank
of Mongolia, the National Human Rights Commission (NHRC), the
Mongolian Bar Association as well as expert opinions of about 10
academicians and scientists were submitted to the Working Group. Also,
a sub-working group of scientists and researchers responsible for drafting
proposals for amendments to the Constitution was established on May 17,
2018 by the order of the working group leader D. Lundeejantsan, who is
responsible for drafting amendments to the Constitution of Mongolia and
preparing for submission to the Parliament. The sub-working group worked
for a year and a half, and L. Ulziisaikhan, senior advisor of the Standing
Committee on State Structures, was the leader of the sub-working group,
and 10 constitutional law researchers and scholars worked as members. In
May 2018 and March 2019, this Sub-working group submitted detailed
proposals to the Working Group. Based on detailed study of such opinions,
recommendations and conclusions of scientists, researchers and experts, a
draft of amendments to the Constitution was developed.

Sub-Working groups consisting of professionals were in pepration.
Letusintroduce three ofthe subworking groups carried outin2016-2019asan
example. By the order of the Prime Minister J. Erdenebat dated 21.12.2016,
a working group was established to "Research whether amendments to the
Constitution should be made and formulate comments", headed by Dr. Ch.
Enkhbaatar, professor of constitutional law, and employing 14 scientists,
researchers, and experts as members. Also, it was mentioned earlier that the
sub-working group of scientists and researchers, who were responsible for
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formulating proposals for amendments to the Constitution in 2018-2019.
In addition, a Sub-working group responsible for the preparation of the
bill formula for amendments to the Constitution and evaluation of the bill's
effectiveness was established by the order of the Working Group Leader
D. Lundeejantsan on 05.24.2018 and it worked until the amendments to
the Constitution were finally approved. Eight people with experience in
drafting laws worked in that Sub-Working group as members, including R.
Khatanbaatar, deputy of the National People's Congress (NPC) and former
member of the People's Congress (PC), headed by D. Lamjav, Deputy of
the People's Congress (PC), former member of the People's Congress (PC).
Ts. Tovuusuren, former member of the State Great Khural (Parliament)
and N. Luvsanjav, Minister of Justice and former head of the State Great
Khural (Parliament). The Parliament's Secretariat played an important role
in providing technical and organizational assistance to the Parliament for
the consideration and approval of draft amendments to the Constitution
as well as working conditions for working groups and sub-sections. In
particular, Secretary General of the Parliamentary Office - L. Olziysaikhan,
Head of Law and Legal Department E. Tuvshinjargal, Senior Counselor J.
Byambadulam, Counselor T. Bolormaa, Counselor A. Solongo, Counselor
B. Khatantuul, Referent B. Zolboo, and analyst E. Battogtoh, etc., made
important professional and methodological contributions.

The process of discussion (reading) of draft amendments to the
Constitution

Since the Constitution is a jurisprudential document on the one hand,
and a political or consensual document on the other hand, amendments to it
must be accepted and approved by the main political parties and institutions.
Therefore, The draft amendment to the Constitution was discussed for more
than five months after it was submitted, and it was approved by national
consensus. Let's present the activities aimed at ensuring consensus within
the framework of principles, and listening to and reflecting public opinions
and criticisms.

The draft of amendments to the Constitution was submitted by 62
members of the Parliament elected from the MPP, DP, and the MPRP on
June 6,2019 and on this day, the process of submitting the bill was conducted
at the general session of the Parliament. The first discussion of the draft
amendments (bill) to the Constitution submitted by 62 named members of
Parliament on 06.06.2019 was held on 06.14.2019 and 06.18.2019.
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On June 18, 2019, Parliament Resolution No. 68 on "Establishing
a working group responsible for preparing draft amendments to the
Constitution of Mongolia for the second and third discussions" was
approved. The working group was headed by Member of Parliament O.
Enkhtuvshin, and representatives of MP, DP and other parties participated.
Member of Parliament D. Lundeejantsang was appointed as the initiator
~x 6apurH) of the draft of amendments to the Constitution of Mongolia.
According to the annex of Parliament Resolution No. 68, Sub-working
groups were established to provide professional and methodological
assistance in the following six areas, and included researchers, lawyers,
and experts in the respective fields: (1) Sub-working group to provide
information, professional and methodological assistance to the initiator
of the draft of amendments to the Constitution, (2) Sub-working group of
amendments related to the development of parliamentary democracy and
ensuring the right of the people to govern, (3) Sub-working group of the
amendment relating to increasing the executive accountability and stability,
(4) Subsection of amendment related to enhancing the accountability
and independence of the judiciary power, (5) Sub-working group of
amendments related to improvement of local government system, (6) Sub-
working group of formulation.

When drafting amendments to the Constitution, in accordance with
the direction given by the Speaker of the Parliament by Order No. 159
of 2019, activities such as public awareness, information provision, and
opinion gathering were organized from 19.06.2019 to 30.06.2019. When
members of parliament went to their constituencies to provide information
to 40,930 citizens and ask for opinions, 19% of all participants proposed
their comments. A total of 7,795 citizens submitted 200,439 opinions
through meetings held by members of the Parliament, members of working
groups and working subgroups with citizens, phone calls, e-mail addresses,
and documents and and when those propositions are consolidated, on
average, 82% percent of citizens, who submitted proposals supported the
draft amendments to the Constitution.

On July 16, 2019, the President of Mongolia, Kh. Battulga,
submitted draft and proposals for amendments to the Constitution to
the Speaker of the Parliament, G. Zandanshatar. Parliament approved
Resolution No. 72 on 18.07.2019 and a working group was established
responsible for integrating drafts and proposals submitted by the President
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of Mongolia with drafts of amendments to the Constitution of Mongolia
submitted by 62 members. The head of the consensus working group is the
President of Mongolia H. Battulga, the deputy head of the working group
is Prime Minister U. Khurelsukh, the secretary is the head of the Standing
Committee on State Structure (SCSS) S. Byambatsogt, and the members of
the MPP, DP and other parties are included in a balanced way.

According to the plan of the Working Group established by
Parliament Resolution No. 72 of 2019, a series of 5 discussions on drafts
and proposals for amendments to the Constitution of Mongolia are held
from 22.07.2019 to 26.07.2019 by the Office of the President and the
Office of the Parliament jointly at the state palace. A total of 705 people
participated in a series of five discussions and 154 of them asked questions
and 155 participants spoke and expressed their opinions. 203 representatives
from 28 political parties, 261 from governmental and non-governmental
organizations, 90 academicians, and 110 representatives of citizens, who
registered their requests online and by phone participated in the discussion.

In connection with the submitted bill, the process of obtaining
the opinions of political parties continued. On July 30, 2019, Speaker of
the Parliament G. Zandanshatar met with representatives of 17 political
parties and exchanged opinions regarding the draft amendments to the
Constitution of Mongolia. Even after that, the parties continued to submit
their suggestions about the bill to the Working Group. For example,
National Labor Party (NLP or HUN) submitted its proposal five times.

The opinions of lawyers, researchers and professional organizations
were heard regarding the submitted bill. For example, Organizations such
as the Supreme Court of Mongolia, the Mongolian Bar Association, and
individual researchers and lawyers also submitted their opinions, which
were discussed in the Working Group and Sub-working groups from time
to time. Also Mongolian Bar Association, Mongolian Law Society NGO
and young lawyers joined together and organized a "lawyers with tie"
demonstration and meeting on August 29, 2019 at the Lawyers' Square,
calling for the inclusion of clauses that make the courts independent
and accountable in the Constitution. Representatives of civil society
organizations such as "Youth Policy Watch" NGO also participated in this
demonstration and meeting.

Citizens and civil society organizations have been actively calling
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for the comprehensive approval of the main concept of the bill submitted
by the 62 members of the Parliament. For example, 23 human rights
NGOs, youth, researchers, and lawyers, under the leadership of " Youth
Policy Watch" NGO and "Intellectual Innovation" NGOs, joined forces
to create "Citizens' Participation in the Constitution" campaign. In this
way, they actively worked from June to November 2019 and made a great
contribution for the approval of the provisions relating to the judiciary and
the Government in the draft amendments to the Constitution, in ways such
as, presenting their contents to the public, organizing discussions, meetings,
interviews, publishing interviews and articles, printing posters and pasting
them on streets and squares, holding press conferences, spreading the word
of supporters in Ulaanbaatar city and provinces, a series of influential
videos, podcasts, posters, posts, infographics were made and distributed
them through social media, respectfully urging people to tag every member
of Parliament in their posters, support and vote by sending a message
to their phone number, and they submitted the position document to the
members of Parliament.

Based on the results achieved by the consensus working group in
July and August 2019, the Parliament held the second discussion of the draft
amendments to the Constitution on 28.08.2019, 29.08.2019, 04.09.2019,
05.09.2019, and 07.09.2019. The Parliament decided on 09.07.2019 to
submit the draft amendments to the Constitution through a referendum. At
the same time, President H. Battulga submitted a draft of the Parliament's
resolution on 09.09.2019 to hold a public referendum within the framework
of the question "Which of the presidential and parliamentary governments
is suitable for Mongolia?" However, the Parliament rejected this proposal,
which violates the basic structure and fundamental principles of the
Constitution. Consequently, on September 11, 2019, the Parliament issued
Resolution No. 73 "Concerning a referendum and approving the original
document of amendments to the Constitution of Mongolia".

On September 20,2019, the President of Mongolia vetoed Parliament
Resolution No. 73 of 2019. At its session on 10.04.2019, the Parliament
decided that it is appropriate to discuss and accept the President's veto and
revoked Resolution No. 73. As the Parliament accepted the President's
veto, the opportunity to hold a referendum on the issue on its own was
eliminated in terms of time. On the other hand, there was a need to meet
the "social consensus" mentioned in the President's veto by re-discussing
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some important issues that were not included in the draft approved in the
second discussion. Therefore, the Parliament decided to submit the draft
amendments to the Constitution to the third discussion.

According to the order of the Speaker of the Parliament No. 199
of 30.09.2019, a working group was established to consult and study
the issue of amendments to the Constitution of Mongolia and holding a
referendum. The working group discussed the proposals of the Democratic
Party (DP) on forming the Cabinet by Prime Minister, introducing a mixed
electoral system, and electing the President from the expanded composition
of the Parliament. The Parliament conducted the third discussion of the
draft amendments to the Constitution of Mongolia at its plenary sessions
on November 13, 2019 and November 14, 2019, and finally approved
it. President H. Battulga confirmed and validated the amendments to the
Constitution on November 26, 2019.

It was an important decision that the amendments to the Constitution
will be complied throughout the country from 25.05.2020. Since it was
not clear which party would win the 2020 parliamentary elections, and the
majority in the 2016-2020 parliamentary elections could become either
a majority or a minority in the next elections, it can be said that he was
in a condition to work not only from the perspective of the majority, but
also from the perspective of the minority, and not from the interest of any
political party, but to be recognized as fair, when discussing and approving
the draft amendments to the Constitution in 2019. In other words, since
the amendments to the Constitution will be implemented starting with the
mandate of the next Parliament and the Government, which will be formed
based on the results of the 2020 election, by then the respective composition
of the Parliament did not approve this amendment for itself.

For five months after the submission of the draft amendments to the
Constitution, in order to reflect the opinions of the President, the Democratic
Party (DP), and other parties, although there were some changes in the 62
members' draft, the main content was still approved. In total, the draft bill
of 62 members touched 20 articles and 50 clauses of the 70 articles of
the Constitution, whereas the actual amendments to the Constitution have
turned out to become 19 articles and 36 clauses, affecting 28.5% percent of
the Constitution. Let us summarize the provisions of the proposals of the
President, DP and other parties.

-127-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konepecc Accoyuayuu Azuamckux Koncmumyyuonnoix cyooe u IK6U8aneHmMHubIX UHCHUMYNIO08

Out of the proposals and drafts submitted by the President on
16.07.2019, a total of 15 proposals were included in the amendments
to the Constitution, half of which were new clauses not included in the
62 member's draft. Following clauses were newly introduced by the
President's proposal, including: Natural resources are the public property
of the state, the scope of the right to initiate laws, to set by law, to develop
the government's action program in accordance with development and
national security policies, prohibition of holding referendums to deny
independence and territorial integrity, at least one percent of the electorate
to unite and form a party, establishing courts on the basis of constituencies,
and clarify the procedures for changing administrative and territorial units.
Other proposals such as the establishment of the Judicial Disciplinary
Committee etc coincided with the content of the project of 62 members and
was integrated.

Many of the proposals of political parties were included in
amendments to the Constitution. For example, when the Democratic Party
had the most seats in the Parliament, about 80% of the bills submitted
in 2015 were conceptually included in the 2019 amendments. The DP
Council submitted proposals in July, August and October 2019, and 11 of
which were incorporated into amendments and many of these overlap in
content with relevant provisions of the 62 members' draft. For example,
the following proposals coincided with the content of the 62 members' bill,
such as: to operate a wealth fund, the President to propose the dissolution
of the Parliament in consultation with the Speaker of the

Parliament, prohibition of increasing the amount of budget
expenditures and deficits submitted by the Government when the
Parliament approves the draft, and clarifying the grounds for recalling a
Member of Parliament. The provision for the prime minister to form his
own cabinet (one of the spiritual clauses of the bill) was defeated in the
Second discussion without support, however, as a result of the proposal of
the DP to include that clause in the framework of the consensus after the
second discussion, it is reflected in the Constitution and thus approved.
Also, the opinions of parties outside the Parliament were also reflected.
For example, the requirements of the National Labor Party (NLP) have
been fulfilled, such as to inscribe the composition of the General Council
of the Court (SEC), independent establishment of the Judicial Disciplinary
Committee, not remove clauses of Prime Minister to form his cabinet, and
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not to raise too many issues related to local governance.

In addition to the amendments made to the Constitution being
consistent with the basic structure and primary concepts of the Constitution,
and also because it cannot exceed 35% percent of the total articles, some
important provisions of the 62 members' draft bill had no other choice
except to be deleted or changed. After making compromises like this, the
amendments to the Constitution received the support of all parties and were
passed through three rounds of discussions (readings). The Parliament
deliberated on each item of the bill of amendment and approved it with
the votes of two-thirds of all members in the first reading and three-fourths
or votes of at least 57 members in the second and third readings. If we did
not make some compromises and consensus within the framework of our
principles, we would not have been able to get more than 57 members'
votes. If we refer to a similar story, the Constitution would not have been
approved if the votes of 200 deputies was not received, who demanded the
direct election of the President by the people in 1991-1992 and it cannot
be denied that there was a risk of entering into a deep political crisis and
conflict. Some of these compromises are the cause of some of the problems
we face today, but by and large, the adoption of the 1992 Constitution was
far better than if it hadn't been approved.

One of the wonderful aspects of democracy is that citizens can
participate, directly or indirectly, in establishing the basic rules for how
they live. Since citizens and their representatives have different life
experiences, opinions, and beliefs, they disagree on what the content of the
charter should be. However, the common values of citizens of a democratic
country help citizens agree on the foundations of the Constitution and
require compromise on some detailed issues. For example, Professionals
believed that the number of members of the Parliament should be increased
and the President should be elected from the extended composition of the
Parliament, whereas, the results of the polls showed that the majority of
citizens do not support it. Some citizens believe that the parliament should
be bicameral, but there is no research showing that this is absolutely
necessary and in addition to that, this time, it was rejected because it would
lead to too many fundamental amendments. In any case, it can be said
metaphorically that the draft bill submitted by 62 members took five steps
forward, while the actual amendments made to the Constitution took three
steps. It makes no sense to say that you must walk five steps, and if you
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can't, don't walk three steps.

Amendments made to the Constitution focused on correcting and
improving the mistakes of the past 20 years. First of all, in order to solve
the constitutional crisis that arose in 1998-2000, the 1992 Constitution was
amended for the first time. The composition of the Parliament that worked
in 1996-1999 (the Democratic Union was in the majority) approved this
amendment on 24.12.1999, but it was annulled by the Constitutional Court
by Resolution No. 2 of 2000. Subsequently, the new composition of the
Parliament established as a result of the 2000 elections (by then MPRP
or current MPP was in the majority) approved this amendment without
changing the wording, exactly in that context, on 14.12.2000.

According to this, the amendments made to the Constitution in
2000 were discussed and approved through two different compositions
of the Parliament. For 20 years, we have judged and debated that seven
amendments made to the Constitution in 2000 were flawed. Six of these
seven amendments were improved and amended in 2019 by subsequent
amendments made to the Constitution.

It was intended to resolve the issues discussed through the three
rounds of compositions of the Parliament. Draft amendments to the
Constitution were submitted to the Parliament in 2011, 2012, and 2015, and
their general contents were reflected in the 2019 Constitution amendments.
For example, in 2015, almost 80% of the drafts submitted by 47 members
of the Parliament were included in the draft amendments to the Constitution
and finally approved. For example, to make the entire government stable
and effective, the following concepts were included, such as: raising the
threshold for dismissing the government, no more than one-third of the
government [executive] members being members of parliament, the prime
minister's power of forming his own cabinet, improving the functioning of
the parliament, and making the courts independent and fair. The concept
of amendments to the Constitution was not decided only at the working
group established by the Parliament, but because it has been discussed for
many years, it would be biased to think that it was developed only within
the framework of one party or narrow interests.

Although a compromise was made to reflect the opinions and
views of both parties, the amendments to the Constitution did not lose their
backbone, which is to strengthen the parliamentary governance, which had
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been reflected in the draft bill of 62 members. Specifically, this amendment
aimed at followings such as: to operate the government [executive] in a
stable and efficient manner; improve parliamentary control over it and
improve the quality of legislative process; to strengthen the political party
by making it democratic in terms of its internal organization, as well as
by making its assets, sources of income, and financing transparent to the
public; consistent implementation of the Law on Parliamentary Elections;
completely refuse to give additional powers to the President, which are not
given by the Constitution, and take him to the position of the president of
a parliamentary country by prohibiting him from re-nomination and re-
election; making the judiciary independent and impartial; improvement of
local administration; and clarify the principle of using natural resources.
Therefore, the amendments made to the Constitution were drafted in
accordance with the basic structure and basic concepts of the 1992
Constitution (parliamentary rule), and thus became a step to strengthen
the foundations of Mongolia's security, democracy, and sustainable
development.

Conclusion

Let me summarize the value and main lessons of the process of
amending the Constitution in 2019. This amendment to the Constitution
not only corrects the 2000 amendment, known as the "Seven Impaired
Clauses", but also within the framework of the content discussed through
the last three parliaments, this bill was developed with the participation
of all parties for three years, and it was discussed and finally approved on
the basis of consensus. From this process it appears that there should be a
reasonable approach based on research, when developing and approving
drafts of amendments to the Constitution, taking into consideration the
opinions and conclusions of citizens, researchers, lawyers, professionals,
and organizations, ensuring the consensus of parties with and without seats
in the Parliament and strictly complying the "Law on the Procedure for
Making Amendments to the Constitution of Mongolia", and it also appears
that it helps to protect the basic structure and fundamental principles of
the Constitution and to ensure national consensus and acceptance. Also, in
case of amendments to the Constitution of Mongolia, at least two rounds of
composition of the Parliament must review and approve the bill (that is, if a
draft amendment to the Constitution is submitted, after the regular elections
of the Parliament, it will be approved on the basis of re-discussion); and
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in order to prevent members of the Parliament from acting with their own
narrow interests, a standard that the amendments to the Constitution are
decided to be followed after the regular elections of the Parliament was
established by amendments to the Constitution of 2000 and 2019. Adhering
to this standard will help prevent errors.

Compared to the 17 amendments made to the US Constitution
in the period of 230 years since 1791, Amendments to the Constitution
of Mongolia in 2019 can be considered significant reforms in terms of
quantity, content, and scope. The Parliament added, changed and deleted
36 provisions on 19 articles of the Constitution, which was intended to
strengthen the basic structure and fundamental concepts of the 1992
Constitution, not only in terms of quantity, but also in terms of content. As
soon as the amendments to the Constitution gets approved, all this will not
be an immediate reality. In addition, if the nearly 50 laws to be followed
are well formulated and approved based on research in accordance with
the concept of amendments to be included in the Constitution, and if they
can be implemented correctly and consistently, this will probably yield
results. The "Schedule for Conforming Legislation to the Amendments to
the Constitution of Mongolia" approved by Parliament Resolution No. 02
of 09.01.2020 and its annex have briefly outlined the main content with
decisive role in determining the concept of amendments to the Constitution
in 2019 and thus it should be adhered when drafting respective laws.
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Memnxcaiixan Q0ouxyy

MYHUC-uiin Xyyno 3yuin cypeyyautin npogeccop,

Yuocon xyynuiin apx 3yiin Xypasnsneutin saxupan

2019 OHJI YHJICPH XY VYJIbJ HOMDJJIT, OOPUJIOJIT
OPYVJIAXAJI YHAICHHUM 36BIIAIIJINAT
XAHI'ACAH Hb

MAH 2016 oHBI COHTYYJIUIAH MOPHIH XOTOJI0OPTOO TTapIaMEHTHIH
3acarjiajaa 03X XKYYIIXUUH TYJI “apJl TYMHI3C33 acyyx~ YHJICOH XYYJIb]T
HAMDJIT, ©6pWIOJT OpyyiaHa Ik amiaan YU X-a 65 cyynan aBy, yYHHITX?9
Tenee Oapar 3 Kui axwiiacaH. YT 30pWIT00pP HAMYYIbIH OJIOH TalT
TOJIOeJUTUNAT OarTaacaH aXkKJbIH XACTYY Oalryynargad axxuiax, Y HICOH
XYYJbJlT HAMDIT, ©OpWIONT OpyyJax Tajaap eMHe XeHAeraex OalcaH
COIBYYAMUH XYP33H YIaMKJIaIT OOJOH OPYMH YEeHWIH apraap UPTIAuiiH
CaHaJIBIT aBY, CyAaliraaH]l YHIDICISH TOCIMHr OOJOBCpyyscaH. Yiamaap,
AH, MAH, MAXH-aac n3p mBmMH conroracod JI.JIyHmrakaHuan
TIPryymu 62 rumryyHui 3yranc 2019.06.06-u1 YHICOH XyyJibl opyyiax
HAMOIJIT, O6PWIONTHIH TOCIUUT opreH OapbcaH. JHA enpeec xonm YUX
OOJIOH XKJIBIH XA3CTUHH 3YIr33C 5 capblH Typll UPrIAuiiH caHaa 00101
00JIOH XYyYyJBUM]I, CYyAJIAauJIbIH CaHAJIBIT JaXUH COHCOX, EpeHxuiinerd
00JIOH HamMyyATall 36BHIMILOXK, YT TOCIUWH HAT, XOEp, TypaBayraap
XADJIYYATHUT aMKWITTal XMibK JyycracaH. 62 TUIIYYHHI aHX ©preH
OapbcaH TOCIUWH 3apUM YyXall 3aaJIT Xacarjaax eepusIer[CoH 4 TOCIHIH
roa aryyiara Jviuradk, 2019.11.14-un0 YUX-pIH 4dyynranbsl HATICOH
xypanjgaana opodicon 64 rumyyHuid 100 xyBuitH canamaap MoHrosn
VYaceiH YHACSH XyYJb HIMAJIT, 06PUIONT OpPYYJIaB.

Yuocon xyynvo opyynax mnimanm, oepunensmuiin mecauiin
AdCtH 030 XIC2UNH SULYYOUTH HI2IIP AHCUNINACAH CYONAAYUUIIH
Xy6b0 y2 HIMIIM, OOPUNONMUIZ DO0I06CPYYINC Ddamancan npoyecc
000K azyynceln ay Xo0n002071612 IHIXYY WAM2INIIPII XYEAAauaxvie
xycane oaiina. Toopyynoéan, YHICOH XyyJibJl OPYYJICAH HIMAJT, ©6PUIIONT
Hb MAPJIAMEHTHIH 3acaryiajbll 03XKYYJdX, HIYYXUUT WIyy Xapaar Oyc,
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Xapuylyiarataii OOJTOXbIH TyNJ CYYJUHH 20 XU SpUTICAH acyyIUIbIT
UPr3IUiH caHaa O0JIBIT COHCOXK, Cy UTaau/IbIH CaHa, Iy YMKHUUT TYCTaxK,
yiIc TepuiilH Hamyyna OonoH EpeHxuilnerdyrsii XWHCAH 36BIIWILIIOOP
LIMIABIPIIACAH Yp AYH IdAruir xapyyisa. 2019 onx YHACSH Xyyibg
OpyyJCaH HA3MDJT, ©6pWIONTHIH aryyiara epreH TyJ 3HAXYY WITIAJIUIH
XYPI9H TYYHUUT TaHUIIYYJDK Tailn0apaaxsir 30pHOTYH.

Ynocau xyyneo opyynax uamanm, 00punoamuiin meciuie
Oonoscpyyncan yin a6y

YHICOH XyylbJ OpyyJlax HOMOIT, ©OPWIONTUHH TOCIUNT
O0JIOBCpYyyJICaH Yilll BII Hb OJIOH Tajaap a4 XOJIOOrIoJaToW OOJICOH.
HOyHbl eMHe, YHICAH Xyyhab OON 36BINMWILUIMHH OapUMT OUYUT 4 yT
30BILNMJILONI CYyph 3apuMbIH Jaryy sBargax écroil. MiiMaac, MoHrou
VncsiH YHACOH XyyibJ HOMAIIT, 00pWISNT opyyJjax KypMbIH Tyxait 2010
OHBI XYyYJIb Hb YHJCOH XYYJIbJl OpYyJdaX HAIMDJT, 00PWIOITUIH TOCIUNUT
60510BCpyyIax, 6aTinax YW sBUBIT YHJCOH XYYJIHHH YHICOH OYT3LL, CYyypb
Y3271 GapuMTIana HUHIYYIX, YHICOH XYYJIHHUT 93JUI9H CaxuX, TYYHUH
TOTTBOPTOM OalJUIbIT XaHTax, apJ TYMHUI OypaH 3pxa3T Oaiiiai, oposoor
XaHrax, 0OJIMTOM, Ui ToJX 6alxa yyXas yypar I'YHIDTIICOH.

1992 onbI YHACHH XyyJIb Malll CAaliH OPOJIII00, OUIITONIIOOp TapcaH
yupaac yJC TOPUHH XYBBJ €6p €6p Y3IITII HaM, YJIC TOPUMI, UPTIIUITH
XyBbJ CallH XYJ93H 36BIIOOperaer. YHICOH XyyibJ OpyyJlax HAMOIIT,
©OpWIONT Y HUPIAMMH caHaa OOAJBIT Tycrax TOIUITYH MapiaMeHThIH
JOTOPX, TaaHAX YIC TOPUHH Hamyyal, EpeHxuiineruyrsi olaronmox Oanx
XYJI93H 36eBI1eeperaene. MitMmasc, Monron YicelH YHICH XyyJibl HOMAIIT,
0OPWIONIT OpyyJiax Teciauir OonoBcpyyinan YUX-m epren mamyyadx
021TraN1 XaHrax yypar Oyxuil axibiH xacruir YUX-piH paprein 78-p
3axupamkaap 2017.05.05-aa1 Gairyymk, yr axJiblH XICTHMH axjardaap
JJlyameakanuan, runryyH?sp MAH, AH, MAXH 33par Tan TanbiH
TOJIOeJI6J aXKWlacaH. DHAXYY AJKIBIH X3C3I Hb XO€p JKUIMMH Typll
YHIICOH XyYJIbJl OpYYJIax HIMDJIT, 00PUIOITUHH TOCIUHH XyBHIOAPYYIbIT
OOJIOBCPYYIDK, TyXaid Oyp HHUHTIIDK, OJIOH HHMMTIIC CaHal, 36BIOMX,
LIYYMOK aBY, 30BIIMJILOXK aKUIUTACAH.

Y H/C3H XyyJIbJl OpyyJaxX HIMDJIT, ©0pWIOITUIH TOCIUIH aryyJrbH
Tajlaap MPIafdac acyyx caHaa 0oJuIbIr Hb Xapranscad. 1999, 2000, 2011,
2012,2015 oHbl YHACHH XyYibJ OpYYJIaX HOMAIIT, ©0PWISJITUIH TOCIYY Hb
OJIOH HUMTHUIH X3JI3JIIYYII3T, OpOJILIOOTYHII3p XaanTTail 60I0BCpyyaariax
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uryyz epret 6apuracas. Xaput, 2019 onbl YHICOH XyYIIbJ Opyyaax HIMOIIT,
OOPWIONTHIH TOCIUHr OOJOBCPYY/K Oariaxaj HPIrIIUiiH OpOILoor
yAaMKIIaaT 00JI0H OPUMH YeHuiiH apraap xanracas. JXKummanosn, YUX 2017
OHBI 2 capz 3eBJe1eX caHall acCyylr'blH TyXail Xyyauir Oatancan Oereen
2017 onbl 4 nyrap capa YHACOH XyyJbJ HAMAIIT, €6pWIONT Opyylax
acyynsaap 3eBJIeJ/IeX caHall acyylra 30XHMOH Oaiiryysncan. Canamcapryit
TYYBpuiiH apraap conrorgcos 700 rapan upransa YHAC3H Xyyib HIMOIIT,
©OpUWIeNT OpyyJax CONBYYIAHMH XYPIFHI IOMKUX OOJIOH ACIPTYYLX ajb
aJb TaJbIH YHADCIIYYIUUT OMUTr33p TaHWILYYIDK, amaap O0JI0OH OHUYri3p
acyycaH acyyJTal Hb KCIIEPTYYA XapUyJT erd, MyII3JIIKYYJICHUN 1apaa
caHajl acyyira aBcaH. YHAICHUH cTaTUCTHUKUUH Xopoo 2017.05.01-wp
“Momnroin YicblH YHACSH XyyibJ H3MIIT, 60pWIeT OpyyJax acyyajiaap
SBYYyJICAH aHXJyraap 3eBJIOJII6X CaHal acyyirblH AYHIMWH TaijgaH’-r
3eBII6JI16X 36BIIOJI UPYYIICIH 06ree 1 30BI6/16X 30BI6J YHIXYY TalIaHd
yHASCI3H rapracat 3esinemxkee YUX-n 2017.05.05-u1 rapayysiaH erceH.
YHACOH XyyibJl HAIMIIT, ©OpWIONT OpyyJax TOCIMHAT OO0JOBCpYyJaH
YUX-n epren MdyAYYIdX O3ITIDA XaHTax Yypar OyXWH aXJIbIH X3CAT
36BJI6JIZIOX CaHaJ aCyyJrblH Yp IYH (36BI6J16X 36BIIOJINHH 30BIOMXK)-1
TYyJAryypiaaH YHJACOH XyyJIbJl OpyyJlax HAMAIT, ©OPWIONTUINH TOCIUNH
9XHUH XyBuiOapeir OonoBcpyymk 2017.05.25-un YUX-piH  naprajn
rapJyyJjicaH.

YUX 2017.06.02-ux “Monron YicblH YHICOH XyyJbJ HAMOAIIT,
0OPWIeNT OpYyYJiax acyyiaap apJl TYMHUN OypaH 3pxT Oaiiai, opoanoor
xanrax Ttyxah’ VYUX-piH 39-p Torroosbir OartaicaH. YT TOTTOOJI
Mouron YiaceiH YHACH XYYJbJl HIMDIIT, 06PWIONAT OpyyJax acyyiiaap
SBYYJICAaH aHXJyraap 3eBJIOJII6X CaHaj acyyJIrblH 30BIOMKUUT YHIICIIH
AIBIH X3cra3c  OosoBepyyiican Tteciauir 2017.06.05-2017.09.10-u561
XOOPOH/ OJIOH HUMT33P XAUIANIYYJdX, YHICOH XYYJbJl OpyyJaxX HAIMOIIT,
©OPUWIONITUITH TOCIHIT OJOH HUWTHUIH X3BJIDJI, MBPAJUIMINH X3PIrCiaddp
HUUTAIDK apJl HUUTAJ TOJUIIyyJiaxaap 3aacaH. Y HJCOH XYYJIbJl Opyyiax
HAMOAJIT, OOPUIIONITUIHH TOCIUUT XAJIAJIYYJIAX aXKJIbIT YJIC, OPOH HYTTHUH
XOMXKIOH]T 30XHMOH Oairyynax AJSKIBIH X3COT OOJOH AJKIBIH 3]
XACTYYAMUT OalTyysDK, TOCIMHT OJOH HHMTIIP XOJIAIIYYJIIX aXIJIbIH
TOJIOBJIOreer TOITOOJBIH XaBcpajTaap OaTabK XdIPIMKYYJCIH. OHA
TOJIOBJIOIOOH]I 3aaCHbI JIaryy TOCIHUWUT HPIIJIUNHH JAYHA X3JIAJIYYJIIX33C
rajiHa aXuJI MAPTIAITHHH YUTIIIIIP TOPUMH OalTyyIIaryya X33y yiadX
QXJIBIT 30XHOH Oalryyiax, TOCIUUT YJIC TOPUUH HAMYYJZl ©OpPCAUNHXO6
uryramaap X3J3J0YYJDK, CaHall, JYTHAJIT raprax akjiblH XICOIT UPYYIdX,
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YHAC3H XyYyJIbJl OpYYJIax HIMAIIT, OOPWISNTUINH TOCIIHUIH TajJaap OHOJIbIH
Oara Xypiyya 30XMOH Oalryynax 33par axuin xuicdH. YUX-siH 39-p
TOTTOOJIBIH JJaryy UPT3J1, MIPIIKIUNHH Oalryyiiara, HaMyyaac caHaJIbIr
aBax axwmniaraar 2017 oHbI 3yH, HaMap 30XHOH OairyyicaH. DHY yedsp
327 opuuM MSHraH UPI3JUiH CaHAJIBII amaap, ljaacaap, LaxuMmaap aBcaH
0eree] >1r’’p caHalaac XaMTUHH OHAOpP JIPMIKJIST aBCHBIT Hb AJKIIBIH
X3C3I TOCOJIJ TyCracaH.

YHACOH XyyJibJl OpyyJax HAIMAJIT, 06PWISITUUH TOCOJ Hb TyXailH
YUTJIIJII3P OMHO Hb XUUTCOH YHJCOH XYYJIHIH 3pX 3YHH OOJIOH yJIC TOp
CyIJTaJIbIH Cyayiraar xaprajiscad. MeH, 03519H 00JICOH TOCITMUT MIPTIKITUITH
caHaJI, JYTHAITIIP MYYH TyHraacaH. Tyxaitn6an, YU X-b Tamreix razap,
lNapaan xspruiin sam, LIE3, X3YX, MYUC-unitn Xyyib 3yilH CypryyJib,
MVYMUC-nitn Yic tep CymanblH TOHXUM 39pAT OalTyysuiaraac TyxaijiaH
TOCIUNH aryyJiraap 3pJ3M IHUHXWIMHANA Xypasl apaB IIaXMbII 30XHOH
0alTryyJDK, 36BJIIOMXK TapracaH. 3aCTUiiH ra3ap, EpeHxuiiierauiin TaMreiH
razap, YAB3, IIIE3, Mounron bank, XOYK, XyynbuasiH x01000 33par
20 rapan Oairyysuraraac TOAOpPXOW caHamyyAbir, 10 opumMm akamemud,
SPAIMTIIAC IKCHEPTUHH TYTHAITHUT ASKIBIH X3CAIT UPYYIKID. MeH,
Y HICOH XYYJIbJl OpPYYJIax HOIMAJIT, ©0PUIONTHIH TOCOJI]] CAHAJIBIH XyBUII0ap
00JI0BCpyyax Yypar OYXuil s3pAdMTAH, CyJIaauiblH 3] aXJIbIH XICTUNT
Mouron VYicelH YHACOH XyyJsbJ HAIMAJIT, ©0PUIONT OpYyyJax TOCIUHT
oomoBcpyynan YUX-m epreH MaayyiadxX OdJITrAJI XaHrax yypar Oyxuit
axJIbIH XacruiiH axiard [ Jlynmaaaxkannanruiin 3axupamxaap 2018.05.17-
HJ OalryyJK HOT JKWJ XarachlH XyraljaanJl aXwulyyjicaH Oereej yr
QXJIBIH A3 XdcruidH axyiardyaap ThbX-ubl axiax 3eBnex JI.Om3uiicaiixaH,
YHACHH XyyJIniiH 3px 3yiiH 10 cymmaay, 3pdMTIH THITYYHAIP aKHILIACaH.
DHAXYY axJIbIH 131 X3¢ar 2018 onbl 5 cap, 2019 onbl 3 capa A3Ar3pIHTYI
caHasiaa AJKJIBIH XACOIT OMUI33p XYPryYJICOH. DpIAMTII, CyAJaauu/,
MIPIrRKUIATHYYAUMH 5H? MAT CaHal, 36BJIOMXK, JYTHIITHIT HAT OypwIdH
CYJIQJICHBI YHJICOH /93P YHJICOH XYYJIbJl OpyyJaX HAMOIT, 06pUIeNTHIH
TOCOJ OOJIOBCPYYIIarcaH.

MbproxiuiiH ~ XyMyyc3dc OypacsH  ASKIBIH DI XACIYYX
axwiacad. 2016-2019 oA axibIH A3 X3CTYYAI3C TYpPBBIT Hb JKHIID)
6osiroH TaHWIyynbs. Epenxuit caitn K.Opmoua6arein 2016.12.21-Huit
3axupamykaap “YHACOH XyylbJl HOMOIT, ©6pWIENT OpyyjaxX 3CIXMUT
Cy[UIax, CaHaj AYTHAIT O0NOBCpyyaax” axIIbIH X3CTHUT OalryysmK, YHICOH
XyynuiiH 3px 3YHH npodeccop, nokrop YU.DuxOaarapaap axiyymx, 14

-136-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konzpecc Accoyuayuu Azuamckux Koncmumyyuonnwix cyooe u 7K6U8aneHmHublX UHCHUMYNO8

SPIAMTAH, CyAJaad, MIPIPKUITHUMT THULIYYHI3p aKWUIyylcaH. MeH,
2018-2019 onnx YHACOH Xyyabpl Opyylnax HAMIIT, ©OPWIONTUHH TOCOI]
caHaJIbIH XyBuJIOap OOJOBCPYY/Iax Yypar OYXHid 3pA3MTAH, CyJIaayjbIH
JI311 @XJIBIH XOCOTI AKUJUIACAH Tajlaap ©MHe AypAacaH. TyyHUIdH, YHJICOH
XYYJbJ OpYyyJlax HAMOAIT, ©OPWIONTUHH TOCIUIH TOMBEOIUIBIT O3ITIIX,
TOCIHIH Yp HOJIOOHHUH YHAIII3 XUUX YYpPAT OYXHH a)IJIbIH 3 X3CTHHIT
AxnbiH XacruiiH axnard J[ JIynaaaxanuanruiiy 3axupamxaap 2018.05.24-
HA Oaiiryy/bk YHICPH XYYJIbJ OpyyJax HAMAIT, ©OPWIONTHHT 3IICIH
OaTiyynax XypTaJ aXKWLITyyJicaH 0eree 1 yr axIibiH 154 Xacruir AUX-biH
nemytat, Y bX-biH rumyyn acan P.XaTtanOaarap axamk, AUX-bIH genyTar,
VYbX-biH rumyyH acas /[.Jlamxkas, YbX-piH rumyyH, YUX-bIH rumyyH
acaH L. ToByycypaH, Xyynb 3yiH cain, YUX-bH Tamrein raspsia gapra
acan H.JlyBcamxaB 33pa3r Xyyib OOJIOBCpYyyJax aXIbIH Typluiarartai
HaliMaH XYH THUIIYYH?2p axwuiutacad. YMX YHACOH Xyynba opyylax
HAMDJIT, ©0PWIONTHIH TOCIUUT XAIAIIIK 0aTiax, AXIBIH XICTYY 007I0H
TPJT XACTYYA @XKHUIUIaX HOXIOIMHUT XaHTaX TEXHUK, 30XHOH OalTyyIanTeiH
tycnanuaar YHMX-piH TaMreiH razap y3yyJbK dyXxall Yypar TYHLOTIOCOH.
Snanrysia, YUX-pin Tamreia ra3pein Epenxuil HapuiiH OudruifH mapra
JI.On3uiicaiixan, Xyysb, 3pX 3yHH X3aTcuiH napra J.TyBumumHkaprai,
Axuax 3eBnex JK.bsmbanynawm, 3esnex L[.bonopmaa, 3eBnex A.Coionro,
3eBnex b.Xartanryyn, Peppent b.30m600, [Humxkssu 3.barTorrox 3spar
OJIOH XYH M3PI2XKUJI, apra 3yHH 4yXaJl XyBb HOMAD OpYyJICaH.

Yuocan xyyneo opyynax namanm, 0punonmuiin mocauie Xaa31ucix
Y a6y

YHACOH XyyJlb HAT Tajlaac XyyJb 3yd, HOIee Tajlaac yJC TOPUIH
OyI0y 30BIIMIIIHNIH OapUMT OUYUT TYJ YYH OpyyJaX HIMAJIT, 00PUIONT
Hb YJIC TOPUWH TOJI HaMyyJd, WHCTYYUYYZ3I XYJI3H 360BLIOOPOIIOK
Oarnargax maapjiaratail. MitmMasc, YHICOH Xyynbpa opyyiax HIMOJIT,
©OPUJIONTHITH TOCIHIAT OpTOH OapbCHAAC XOUII TaBaH cap rapyi Xyramnaas
XOJIIPK YHAICHUN 30BIIMIIUIMAT XaHTaH OaTaicaH. 3apuMBIH XYPIIH]
30BIIWJILIMHIT XaHTaX, OJIOH HUUTUIH CaHaJl, IIYYM>KUHT COHCOX Tycraxas
YUTIIICOH AXKUIUIAraa TOJUITYYIIbS.

YHICOH XyyJbJ OpyyJiax HAIMOIT, €epuwiIenTuiiH teciauir MAH,
AH, MAXH-aac conrorncon YUX-bn H3p Oyxuit 62 runryys 2019.06.06-
HI epreH OapbcaH 0Oereeja HHY ©J6p YI' TOCIMUT OPrOoH MIAYYJIIX
axwutaraar Y MX-pIH 4yyranbl H3TCOH XypalliaaH A33p sByyJicaH. Y UX-
bIH HAp Oyxuit 62 rumryynuit 2019.06.06-u1 epren M3ayyicsH Y HICOH
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XYYJbJ, OpYyYJIax HIMIJIT, O0PWIONITHIH TOCIUNUH HAT 19X XDJIAJILYYITHNAT

2019.06.14, 2019.06.18-n1 siByyscaH.

2019.06.18-u1 “Monron YicelH YHACOH XyYibJ OpyyJaax HAIMOIT,
OOPWIONTUIH TOCIMUT XOEp, TypaB Jaxb X3JDJILYYJISIT O3ATIAX YYpar
Oyxui axiblH X3cor Oalryymax tyxai’ YUX-piH 68 myraap Torroomn
Oarasicad. ¥Yr axibiH Xdcruir YUX-piH rumyyH ©.OHXTYBIIMH axalk,
MAH, AH, Oycaag HaMbIH TOJOOJUIMAT OpOJIyyJacaH. MoHroa YichlH
YHJICOH XyYIIbJI OPYYJIaxX HAIMOJIT, O0PWIOATHIH TOCIHITH SXUUT Oapurdaap
YUX-piH rumyyH A.Jlyngsakanuadr tomwicoH. YUX-piH 68 mgyraap
TOTTOOJIBIH XaBCpajTaap AXJIIBIH XJ3COIT Japaax 3ypraaH UuIIdIND
MOPIraKUJ, apra 3YyHH Tyciainnaa Y3YY/IdX aXKJIbIH J31 X3CTYYAMMUTr
0alTyy/mK TyXalH YAITIIIMAH Cy[UIaaqul, XyyJIbunl, MOPTRKUWITHYYIUNUT
opyyncat: (1) YHACOH Xyyaba opyyJax HAIMIJIT, 00PWIONTHIHH TOCIHITH
AXUUT OApPUTYUNAT MR, MIPIRKUII, apra 3YWH Tycjaiiaaraap xaHrax
mon x3cor, (2) IlapnamMeHTHIH apAYWUIBIT TOJOBIIYYIDK, apa TYMHUU
3acariax PXUUT XaHTaxTal X0JI000TON HAIMOIT, OOPUIOITUHH 3] XICOT,
(3) I'yMmdTx 3pX MIUIMAH XapUyIUIarkil HAOMATIYYJK, TOTTBOPTOM
OaiIBIT XaHTaxTal X0JI000TON HIMDJIT, ©6PUIOITHIH 191 XA¢aT, (4) [lyyx
9PX MAIJIUNH XapUyIIarkilr AILTYYIDK, Xapaar Oyc Oal b XaHTaxTan
X0JI000TON HAMAAT ©OPUIeNTUUH 137 X3¢ar, (5) Hyrtruitn ynupnnarsia
TOTTOJIIOOT OOJIOBCPOHTYH OOJITOXTOM XOJIO0OTON HAMIIIT, ©6PUIOITUIHH
1911 X391, (6) TOMBEOIITBIH aXKIJIBIH AT XICOT.

YHICOH XYyJbJ OpyyJldaX HOMOJIT, 0OpUYIONTUHH Tecauur YMX-
biH gaprelH 2019 onel 159-p 3axmpamrkaap €rceH YUITIUIMKWH JHaryy
UPr3J, OJOH HUMTAJ TaHMYJaX, MAJIILIIZP XaHIax, CaHaJl aBaxX a)kKJIbIl
2019.06.19-2019.06.30-un  30xuoH Oaiiryyncan. YUX-biH rumyyn
COHroracoH Touporroo oumk 40930 upraHa MdAPIA XYPIIXK, CaHal
aBaxaJ HUUT oponuoryabiH 19 xyBb Hb caHaln rapracan 6aiiHa. YUX-biH
THIIYYA, AXIJIBIH X3CTUAH OOJIOH @XKJIBIH T3] XACTUIH TULIYYl UPTIATIH
XMHCOH YyJ3alT, caHall aBaXx yTac, LAXUM Xasr, OWYMI XdpIadp HHUUT
7795 uprannac 200439 canan UPYYICHUNT HATTIDH Y3B3J1 Y HJICOH XYYJIbJ
opyyJiax HAIMOJT, ©0pWIONITUHH TOCIMUI AYHAAKAAP CAHAJ HMPYYJICIH
UPrIauiiH 82 XyBb Hb JOM:KCIH OaiiHa.

Monron VYiacein Epenxwmiimerd X.barrymraac YUX-piH napra
I'3appmanmarapt 2019.07.16-1 YHACOH XyylbJ oOpyyJiax HAIMOIIT,
©OPUIOJITHITH TOCOJ, CAHAIBIT 6proH M3ayyiciH. YU X-aac 2019.07.18-
H7 72 pyraap Torroon 6atamxk, Monron YiceiH Epenxuilnerueec eprexn
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M3AYYJICIH TOCOII, CAHANBIT 62 THIITY YHUI ©pTeH M3AYYJIcoH MoHroa Y 1cbiH
YHAC3H XyyJbJ OpyyJIaX HAMOAJIT, ©OPUWIOJITUINH TOCONTIU YSIAyyiax,
acyyIUIbIT 3OBIINWILOX YYpAr OyxXuil ASKIBIH X3CTHHr Oaifryycas.
36BIIWILIMIH aXJIbIH X3CTUWH Aapraap Monron YicelH Epenxuiinery
X.barrynra, AxbIH X3CTuiiH opiory napraap Epenxuii caiin V. Xypancyx,
Hapuiin 6uurniin napraap ThbX-ubl gapra C.bsmOarnort, OypaaadxyyHa
Hb MAH, AH, Gycag HaMbIH TOJIOOIIIHIT TIHIBIPTIN OpyyJICaH.

YUX-vin 2019 omnwr 72 0dyeaap moemoonoop oOaiieyynacocam
Aoicnvln xaceunin menesnocoonuti dazyy Mowneon Yacvin YHOCOH Xyyibo
OpYYNIax HIMINIM, OOPUNONMULUH MOCOI, CAHANLIH MAnaapx 5 yoadzuiin
yyepan  xomayyyreutie  2019.07.22-2019.07.26-n0  Epenxutiniocyuiin
Tamevin eazap, YUX-vin Tamevin eazap xammpan Teputin opooHO 30XUOH
oatieyyncan. TaBaH ymaarmiiH IyBpajd XdJUIIyyJdrt HuUuT 705 XyH
OuewH opompkdd. Trnauii 154 HE acyynTt acyyx ToapyyJican 6ox 155
OPOJIIIOTY YT X3JDK, CaHAT 00 JI00 WIDPXUMIIB. XY YJIAIT YIIC TOPUITH
28 namaac 203 Teneesnen, TopuitH 00JIOH TOpUH Oyc Oalryysutaraac 261,
pIAMTIH cymiaadnyi 90, maxumaap OOJIOH yTcaap XYCUITID HIDPXHIIIK
OYpTIyyJICoH upryauitH Teneesnein 110 XyH opompka?.

OpreH Gapurcad TOCOITIN X0I00TIyyJIaH yIJIC TOPUIH HAMYY/IbIH
CaHaJIBII aBax axwuiaraa yprapkuiacdH. 2019.07.30-un YUX-piH gapra
I'.3annanmarap yic tepuiiH 17 HaMbIH TesleenenTd yyna3ax, MoHron
VacelH YHACOH XyyJbIl OpPYYyJaX HOMIIT, ©OOPUISNTUWH TOCONTIU
xon0orayynaH caHall COJMJIIOB. YYHHHM Japaa 4 HaMmyyJaac TOCIUNHH
Tajlaapx caHanaa AJKJIBIH X3COIT UpYYIcaIp Oaiican. Tyxaitn6an, XYH
HUWT TaBaH yjaa caHajlaa upyyJoKdd.

Opren Oapurjacad TOCHIMWH Tajaap XyylabuH, CyJIaaqu,
MIPIRKIUNRH OalTyyJuIaryyiblH CaHaJbIl COHCCOH. JKuimnmnbamn, YiceH
TP MyYX, MOHTobIH XyyJIbUJbIH X0JIO00 33par Oairyysara 00JioH
XYBb CyAJjlaauu]i, XyyJbuuJ 4 caHajaa UPYYJICHUUT AIBIH X3CAr O0JIOH
JPA XACTYYA J33p Tyxa Oyp Xomammk OaiicaH. MeH, Xyynp4ablH
X071000, XyyabuaplH HUUAMIAT TBb 60j0H 3amyy Xyyiapuug HITAK
YHIICOH XyYJIb]I Y YXUUT Xapaat 0yc, xapuyiyiaratail 00JIrox 3aaiTyyabir
TYCTaxbIl' ypuajicaH “XyyJbUJblH 3aHTHATa~ Karcaaji, IyTJIaaHbIl
2019.08.29-un XyynpunblH Tambail a39p 30XHOH Oairyyican Oereen
9HAXYY XKarcaai, uyriaaana MeH “bomoron 3anyycsin xssHant” Thb 33par
WPTIHUA HUMTMUMH OalTyyJUTarbiH TOJ0OJOTYH IIMKHK OPOJIIDKI?.
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YUX-piH Hop Oyxuit 62 rumyyHuil epreH OapbcaH TOCIUHH TOJI
Y321 GapuMTIaN alJarJajryirasp LOTHOOp Hb OaTiaxsir UPraa OOJOH
UPr3HUA HUATMHMH Oalryy/ularyysn ypHalbK HADBXTAU  aKWIUIAcaH.
Kummoen6sn, “boamoron 3amyycei xsHant,” “OwoyHbl nHHOBauu THb-
YYZIBIH MaHIainan nop 23 xynuii apxuiin Thb-yyn, 3anyyuyyn, cyanaaun,
XYyJIbUUJ 3B CaHaaraa HartraH “YHACOH Xyyib1 — Upraaniin oposoo asH”
YYCI2K, YHJICOH XYYJIbJ OpyYJlaX H3MDJIT, ©0pUWIeNTHIH TOCe JaXb IIYYX
6osoH 3acruiiH raszaprail Xxoj000TOH 3aanTyyIbIr OaTiyylaXxblH TeJIee
THATIAPUINH aryyiarbir 0JIOH HUWTH TAHWILYYJIaX, X3JJILYYJIAT, YyJI3aiT,
SpUIILyIara 30XMoH Oaiiryynax, spuiiyiara, HUATINI X3BIYYIdX, TyIaMK,
TasI0ai]1 mocTep XABIIMNK Haax, XIBIIMHH Oara Xypan Xuix, Ynaanbaatap
XOT OO0JIOH aliMIyyJl Jaxb IIMXKUTY 3aJTYyChIH YTHHT TYT33X, HOJIOOJUINHH
BUJICO, TOAKACT, MOCTEpP, MOCT, MH(OrpapuK IfyBpaiaap XK coliean
MeaMaraap Tyrasx, nocreproo Y MX-biH rumryyH Oypuir Tarnax, yrac pyy
Hb MECCEX OMUIIK JIPMIKIK CaHaAIaa OreoXUNT XYHAITIITIUIIRP ypHasax,
Oaiip cyypuiiH O6apuMT OMurs» YUX-bIH MUYV XYPIYYJIdX 33prasp
2019 onbl 6 capaac 11 cap XypTdia UIAPBXTAM aKMIUIaXK TOM XyBb HAIM3P
OpyyJICaH.

3eBIIMIIUIMIH aJIbIH X3¢ar 2019 oHbl 7, 8 myraap capa axuiuiax
XypcaH yp ayHa YUX YHICOH Xyylba OpyyJiax HAMIJIT, ©6PWISITUHH
TecauiH  xo€payraap  xomnyyiarudr - 2019.08.28,  2019.08.29,
2019.09.04, 2019.09.05, 2019.09.07-ua xuiicon. YUX YHACOH Xyyliba
opyyJax HAMAJT, 66pUIeNTUIHH TOCIUNUT ap]l HUUTUWH caHajl acyyJjraap
opyynaxaap 2019.09.07-ux mmdaB3pAdCAH.  YYHTAM  33pAruyyJidH
Epenxuiineruy X.barrynra “Monron VYacan Epenxuiineruuitn 00Ji0H
MapJaMEHThIH 3acarjiajiblH ajb Hb TOXHPOX~ B3I IAArI3p apl HUNUTUKH
caHal acyyJdra aByyJax tyxaid YUX-piH Torroosibia tecauir 2019.09.09-
HJl ©pTreH M3YYJICOH 0010BY Y HJICOH XYYJIUIH YHACIH OYTA1I, CYYph Y3371
OapuMTIIAJBIT 36PUYCOH SHAXYY caHanmaac Hb YUX tarramszcan. Yiamaap
YUX 2019.09.11-un “Apn HUHUTHUHH caHall acyyJira siByyiax, MOHrou
VaceiH YHACOH XYYJIHIHH HIMAJIT, 00PUIOITHNH dXUUT OaTiiax Tyxai” 73
Jyraap TOTTOOJIBIT rapracaH.

2019.09.20-5n Monron VYaceiH Epenxuiineru YUX-pim 2019
OHbl 73 myraap Tortoona Oyxana Hb xopur TaBbcaH. 2019.10.04-uuii
xypannaaHaapaa YWX EpeHXMWIOIdUHH I29pX XOPUTHHUI XOIIDILK
XYJ23H aBax Hb 3YWTAU I'PK WUAA33A 73 ayraap TOTTOOJIOO XYYUHIYH
6onrocon. YMUX Epenxwuiinerd XOpuruir Xyiad3dH aBcaH Tyl ApA
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HUNTHUIH caHall acyyiarbil yr acyyajaap Oue JaaH siByynax OOJOMX Iiar
Xyranaanbl XyBbJl Oaiixryil Oonrocon iom. Heree Ttamaac xoépmyraap
XAIANLYYAr33p Oarnarjcad TeCes1 Tycraraaaryi 3apuMm 4yxail acyyulbir
JAXUH XOJIDJILK COPradX 3amaap EpeHxuillerduiiH XOpUIT IypACaH
“HUITMUIH 36BIIMJILSJ -MUI XaHrax maapjaiara yyccaH. Tuiimasc YUX
YHICOH XyylbJ OpyyldaxX HOMOJIT, ©OPUISNTUNHH TOCIUMUI TIypasayraap
X3JI3JILYYJISIT Opyy/lax MIHUWABIP rapracas.

YUX-piH paprei 2019.09.30-w61 199 nyranp 3axupamxaap
Mowuron YiicblH YHACH XYYJIbJ HAMAJIT, 00PUIIONT OpyyJiax, ApAd HUUTUIH
caHaJl acyyljra siByyJax Tyxail acyyjuiaap 3eBLIWILOX, CyAJIaX axJIbIH
X3COTr OaiTyyJlaH aXuiuiacaH. YT aXJIbIH X3¢or Epenxuil caiin TaHxumaa
OYpPAYYIIX, COHTYYJHMHH XOJMMOT TOTTOJIIOOT 3aaxX, EpeHxwuiinerduiir
YUX-b1H epreTreceH OypIJa3XYYHI3C COHrox Tyxai AH-viH caHambir
xamuesdH.  YUX  2019.11.13, 2019.11.14-auit  yyyiranbl HITIICOH
XypaigaaHaapaa Monrosn VYicelH YHAC3H XYYyJbJ OpyyJax HAIMIIT,
0OpWIONITHIH TocHuiH ['ypaB gaxp XJJDJILYYITHUT SIBYYJDK SIACISH
Oatasican. Epenxuiinery X.barrynara YHACOH XyyJibJ OpyyJICaH HIMOJIT,
eepwientuir 2019.11.26-u1 HOTIOH OaTanTraaKyyJicaH.

YHACOH Xyyipa opyyicaH HAMAAT, eepunentuir 2020.05.25-aac
yJIC OPOH Aasiap Aara)x Mep1eXxeep O0JICOH Hb UyXall UK BIp Oaiican. 2020
oHbl YU X-bIH COHTYYJIBJl allb HaM sjlaX Hb TOAOPXOWTyH Oaiican Oereen
2016-2020 onpl YUX naxp 0JIOHX JapaaruiiH COHTYYJHMap OJIOHX 3CXYJ
LIOOHXUIH allb Hb 4 0010X 6010MkTON Oaiican yupaac 2019 ona YHucoH
XYYJbJ OpYyyJiax HAMIIT, ©OPUIOATHHH TOCIUHr X ILIdK Oarinaxjaaa
30BXOH OJIOHXUHH OHIreec 0yc, XapuH [[0OHXUIH Tanaac Hb 4 Xapax, allb
HAT YJIC TOPUWH HAMBIH COHUPXJIBIH YYAH?3C OyC, XapHH IIyjaapra rax
XYJI99H 36BIIOOPOreXeep aXWwulaX HeXLel ] 0aicaH Ik X3JK OOJHO.
Oepeep x311037, YHICIH XyYJbJ OpyyJCaH HAIMAIT, eepwient Hb 2020
OHBI COHTYYJIMIH AYHI3p Oypanx aapaaruitn YN X 6onon 3acruii ra3pbi
OYpaH 3pX33C IXIIDK XIPIMKUX yupaac YMX-bIH TyXxaitH OypaniadxyyH
06pTO6 30PUYJIK IHD HIMIIIT, ©0pUWIONTHHAT OaTiaaryi.

YHACOH XyyJbpl Opyyjax HAMAJT, ©0pUIOJITUIH TOCIUUT ©preH
OapbcHaac xoi TaBaH capblH Typil Epenxuiineru, AH, Oycaa HaMbIH
CaHaJIBII TyCrax YYIH?3C 62 TMIIYYHUH TOCOJJ 3aphUM eepusieiT OpCOH
Y roJI aryyJjira Hb X3B33p Oariaracal. JlyHr?sp Hb xapBail, 62 TUIIYYHUR
tecen YHACHH XyyauiH 70 3yinuiia 20 3yiti, 50 maxam 3aaiThil XOHICOH
Oaiican 0o YHACOH XyynbJ OpPYYJICaH HAMOAIT, eepwient 19 3yiur, 36
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3aanTTail 0oJcoH Oereen YHICOH XyylnMiH 28.5 XyBUIT Hb XOHJICOH.
Epenxwuiinery, AH, Oycan HaMblH caHajaac TycracaH 3aaiTyyIblH
TOMMJIOH Y3YYJIbE.

Epenxuiineru 2019.07.16-u1 canan, Tecesn UPYYJICHIIC HUHUTIID
15 canasbIr Hb YHACOH XYYyJibJ OPYYJCAaH HAIMAJIT, ©6PWIONTO ] TyCracan
Oeree1 YYHUH Tal Hb 62 TUITYYHUN TOCOJ TyCrarjfaary ImH? 3aaiTyy/q
toMm. baiiran Gasuiar TepuiitH HUUTUIH MY 0aiX, XyyJb CaHaawIax dPXUHH
XYpa23, Xyylauap TOTTOOX, X0 IJIMIMH OOJIOH YHAICHHUM aroyiryd OalyiblH
00171001 HUNITYYJIPH 3aCTHilH Ta3phlH YT aKWIIaraanbl XOTOJI0OpUNT
00JI0BCpYyIIax, Tycraap TOrTHOJ, HyTar IPBCTAPHITH OYpAH OYTIH Oal1jIbIr
YIYHCI3X 30pWIT00p apJl HUWTHIH caHall acyyJira siByyJaxbIl' XOPHUIJIOX,
COHTOTYJIbIH HAT' XYBHMAC JOOIITYH TOOHBI P31 3BIBJISH HATAK HAM
Oaiiryynax, MIYYXUWAT TOMPTUMH 3apumaap Oalryynax, 3acar 3axupraa,
HyTar J3BCTIPUNUH HATKUNUT 00PUIIOX )KYPMBIT TOJIOPXOH 000X 3aalTyy
Epenxuiineruuniii canajiaap muH3p opxk33. [lyyXuitH caxuireiH Xopoor
Oaiiryyiax 33par Oycaj caHaJIbIH XyBbJ] 62 THIITYYHUH TOCIIUIH aryyJraTai
JABXIIaX, HATTIAI/IOH TYCHKII.

Yac TepuilH HaMyyzAblH caHajgaac YHJICOH XYyyJbJl OpyYJICaH
HAMDJIT, €6pwIenTe]l 4aMryd ojioH TyccaH. Kummanosn, AH YUX-n
XaMTHHH 0J10H cyanTaii 6aiix yen 2015 onn epren 6apuracan teciuitn 80
opuuM XyBb 2019 OHBI HAMAIIT, @EPUIIENTO T Y33]1 caHaaraapaa opcoH. AH-
bIH 30B1105100¢ 2019 0oHBI 7, 8, 10 nyraap capj cananaa upyyscHaac 11 canan
Hb Y33J1 caHaaraapaa HAMdJIT, ©0pUIeNTe]] IUHIICIH 0eree 1 1r33puH
HAJIPRJ Hb 62 TUIIYYHUH TOCTUIH X0I00rA0X 3aaiTTail aryyiarbiH XyBb[
napxarcat. JKumrmanboai, Gasuiruiie can axuwutyynax, YUX eepee tapax
acyyibir Epenxwuiinerdy YUX-pIH napratail 3eBIIWILOH caHal 00Jrox,
YUX ynceiH Tecen 6atiaxaaa 3acruiiH ra3pblH OpreH MY YJICOH TOCBUNH
3apJiarbiH OOJIOH aNAArAIbIH X3MXKIIT HIMAITAYYIIXUUAT Xopuriox, Y UX-
BIH THITY YHUHT 3TYYII9H TaTax YHIDCIIIUUT TOJOPX0i 000X 33par caHal
Hb 62 TMINYYHUI TOCIMMH aryyiratail JaBxuaH op:kd33. EpeHxwuil caiin
TaHXUMaa eepee OYPIYYIIIX 3aalT (TOCIUITH aMUH CYHC OOJICOH 3aaITyYIbIH
HAT) Hb XOEpAyraap XdJUILYYIdT 93P AIMKHUIIATYH yHacaH OaiicaH
60110BY X0&pyraap X3JIAJLYYITUNAH Japaax 3eBIIMIIUIMAH XypsHa AH
YT 3aaJITHII OpyyJax caHal rapracHaap YHJCOH XyYJbJ Op)K OariaracaH
6umd. MeH, YUX-piH ragna Oyl HaMyyJblH caHal Y TyCrarjcas.
Kumon6sn, HIE3-uitn OypanmdxyyHuidr 3aax, LlyyxuilH caxwirsin
xopoor Oue maanran Oaliryynax, Epenxuii caiin kabuneraa Oypayyinx

-142-



The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent Institutions

5-vtit Konzpecc Accoyuayuu Azuamckux Koncmumyyuonnwix cyooe u 7K6U8aneHmHublX UHCHUMYNO8

3aa]TYyJbIT Xacaxryi Oailx, HyTruiiH yaupanarataii Xxoa000Tol X3T 0JI0H
acyyUIbIT XeHexryi Oaiix Tyxait XYH-bIH maapzanara OueiasracaH.

YHACHH XyyJibJ OpYyJICaH HAIMDJIT, 00pUJIOJIT Hb Y HICOH XYYJIHITH
YHICOH OYTAII, CYypb Y3371 OapuUMTII HUHIICOH OalXbIH 33PATIID HUNUT
3yinuiiH 35 XyBuac xaTapu 000Xy yupaac Epenxuiineruuiin 15 canai,
AH-p11 11 canai, 6ycan HaMbIH 00JIOH HPTIAMIH CAHAJIBIT TYyCTaXbIH TYJIJT
62 TUIIYYHUI TOCIMHH 3apuM 4YyXajl 3aaj]ThII XacaxX, eepuiexeec eep
apraryi 60JICoOH. DH? MATIIp OYyJIT XK Ok YHICOH XyYJIUNHH HIMOJIT,
©OPWIeNT Tall TajJblH JPMXKIAT aB4 TypBaH YyJaaruiH XdJIAJILYYIr33p
eHyiep Oocreir naBaH Oarnarjacad. YUX HAIMAIAT, eepunenTuiiH TOCIUTH
3YIIT OYp A3 Hb XOJIAIIIK, SXHUN XY YJIAT 33D HUUT THITYYHHIX2?
rypaBHBl XOEpBIH caHanaap, Xo€p OOJOH TypaBayraap Xd3JIdJUYYIryyad
J1P3p IOPOBHHM TypBaac Oyry 57-00C JOOMTYH TUITYYHUN CaHAl HATIIK
Oaibk Oarnarjcad. 3apuMblHXaa XYpPIdHJA 3apuUM OYyyiT, 30BIIWIIIANUT
XUUXTYH 00J1 57-00C J3311 TOOHBI THIIYYHUH CaHal aBY 4aJaxryd Oanx
Oaiican. Mk tectdit Tyyx cexsen 1991-1992 oun Epenxuiineryuiir aps
TYMHDAC Yy COHTOXBIT maapaax 6aiican 200 rapaH AemyTaTblH CaHAJIBIT
aBaaryil 6os YHICOH XyyJib Oariarnax dagaxryil Oaiix Oaiican, yimaap
yIJIC TOPUWH TYH3THH XSMpaJl, 30pUWIIOOH PYY 4 OpOX 3pCIdi OalCHBIT
yryiicrax apraryi. Hitmapxyy 3apum OyyiaT Hb ©HEOAPUNH OWUTHUN
TyJITaMJICaH 3apUM acyyJIbIH IIajaTraad 601084 TOMOOPoo 001 1992 onbl
YHIcoH Xyyib OaTaJicaH Hb TYYHUUT OaTiiaaryit 6aiicHaac xamaaryi a33p
OaiicaH.

ApIUMIUTBIH HAT raiixanTail Tain 001 UpraJ] XOpXdH aMbpax Cyypb
aypMa3 GaTinaxan nryyn Oyroy myyna 6ycaap opoiiox 00JoMKTON Oalaar
sABAaL. H3raHT upraz, TOArIIPUIH TJ10eJ1erd Hap Hb aMbPAJIbIH Ty pLLJIara,
Y3271 607101, UTTAJT YHAIMIIUIIIP sIraaTaid Tya yr JYPMHHH aryynira simap
0aiix B3 I3I9T 193p caHaj 3epeiaer. [ 9X 133, apJunicaH yJIChlH UPTIUiH
HUWTIAT YHOT 3YWJI Hb UPIDIUNAT YHICOH XYYJIMUH CYypUYI 193D CaHall
HATPXH]1 Tycanaar 0eree 3apuM HapUHBUYMIICAH acyyaaj I33p XapuilllaH
OyynT xuixuir maapaaar. JKumnmoenban, Mopraxiauiin xymyye YUX-
BbIH TUIIYYIUWI TOOr HAMIX, Epenxuiimeruuir YHWX-plH eprerreceH
OYPAIADXYYHIAIC COHTOX XOIPATTIH TK Y39k OaiicaH 0ol UPTIAUiH
JUIUIPHX OJIOHX YYHMHI JPM)KUXTYHI acCyyJrblH JYH XapyyJicaH. 3apum
upraH YUX-pIr X0€p TaHXUMTaAH 000X X3pArTHH I3k Y313T 00J 9HY Hb
3alIIryH maapajgaraTair xapyyscas cyaairaa 0aiiXryitH 33parip? cyypb
LIUHKTIN XOT OJIOH HAMDIIT, 00pWIONT XUUXDJ XYPIdX ydpaac 3HD ylaa
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TaTran3cad. SImap 4 racaH 62 TUIIyYHUR epreH 6apbcaH Teces ypariiaa
TaB ajxax OaricaH 007 YHACOH XyyJIbJ OpYYJICaH HIMOIIT, 060PUIeIIT I'ypaB
aJIxaHa Ik 3yHpIyYDK XJpK 007HO. 3aaBait TaB alx, 4agaxryi 00 rypas
9 OUTTHUI X T9X Hb YTraryu.

YHACOH XyysbJ OPYYJCAaH HAMAJT, ©6pWIONT Hb CyyJuidH 20
JKAJIMAH ajijlaa OHOOT JPHCAJDK 3acax caibkpyynaxaja anxaapcaH. KOyHbI
eMHO, 1998-2000 on yyccaH Y HIICOH XY YIUUH XSIMPAJIBIT AW IBIPIIIXUUH
Tyna 1992 onbl YHACOH XyyJbJl aHX yJaa H3IMAIT, 60pWIeJIT OpyYJICaH.
1996-1999 onpg axwuiacan YUX-biH OypammxyyH (Apauuicad Xoia600
9BCOJ OJIOHX OaiicaH) 3HAXYY HAMOIIT, eepwienaTuir 1999.12.24-un
oHJ OaTnarjacaH 4 TYYHUHT YHACOH xyyhauidH 111 2000 oHbl 2 ayraap
TOTTOO0JIOOPOO XYUUHTYH O0sicoH. Ymaap, 2000 oHbI COHTYYJIUNH YP AYHIT
Oaitryynaracan YUX-siH muH? OypasiapxyyH (tyxaitH yewitH MAXH,
onoornitH MAH 0710HX 0OJICOH) 3HAXYY HAIMDJIT, OOPWIOITUNUT YT YCIT
0epWIOXTYHT3p sr Tp aryynraap Hb 2000.12.14-u1 Gatancan. DHIPAC
y39x311 2000 oH1 YHICOH XyYJIbJl OpyyJiCaH HAIMAIT, eepuiient Hb Y UX-
BIH X0Ep eep OYpIIIPXYYH AaMHaAH X3mdriayk Oarnaracan. 2000 oHx
YHACAH XyyJIbJl OPYYJICAH JOJOOH HAMAJIT, 66pUI6JIT OHOOTOH, aljjaaTai
00J1cHBIT 20 KUIJT ITYYH X3JIIICOH. DAr33p J0I00H HIMIJIT, 00PWIONTHITH
s3ypraar Hb 2019 oHx YHICOH XyyJbll opyyjax HAMAJIT, ©0pUIeTeep
3acax< CaKpyyJicaH.

YUX-pIH rypBaH OYpAIAdXYYH JaMKUH SIPUTICAH acyyJUIbIT
muiexuir 3opecod. 2011, 2012, 2015 onx YHACOH Xyyinba opyynax
HAMDJIT, 00pWIeNTHIH Tocauir YUX-1 epreH Maayy/k OaiicHbl epeHXUi
aryynaraac 2019 onbl YHICOH XyyJuilH HA3MDJT, ©€6pWIONITO TyCcracaH.
Tyxaiin6an, 2015 oun YUX-bH 47 TUIIYYH ©€preH M3AYYJCOH TOCIUIH
6apar 80 opurM XyBb Y33J1 caHaaraapaa Y HJC3H XYYJIbJ OpYyJICaH HIMAJIT,
©OPWISNITUIH TOCOI TyCaX AACIAH OaTnaracad. JKumanooai, 3acruitn
ra3pbil’ TOTTBOPTOM, Yp HONOOTdH OONTOXbIH TyJa 3acrUiiH TIa3phir
OTIpyyiax O00CTBII OHAOPCToX, 3aCTUIH I'a3pblH OYpINIdXYYHHUH I'ypaBHBI
HArAC UIYYTYH Hb Y X-bIH rumyyH 6aiix, Epenxuii caiin kabunetaa eepee
Ooypayymx, YUX-bIH yiln axusuiaraar caibkpyyinax, IYyXuHr xapaart oyc,
nryaapra 60JIrox rax M3T caHaa OPCOH. Y HACOH XYYJIbJ OpPYYJICaH HIMOAJIT,
©OPWIONTUIH Y3311 OapuMTiIan Hb 30BXoH YUWX-bIH Oalryyican akJbIH
X3COT I33p WHUUASTAITYH, XapUH OJIOH JKUJI SIPUTJCAH y4paac 30BXOH HOT
HaMBbIH 3CXYJ SIBIYY alIUI COHUPXJIOOp OOJIOBCpYYJarjacaH rak y3i3X Hb
©pooCrol.
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X»uii Ta TaJIbIH CaHaJl, Y3351 O0AJTBIT TyCrax Masiraap OyyJT XuicoH
4 YHJICOH XYYJIbJl OPYYJICAaH HIMDJIT, ©0pWIeJIT Hb 62 THILYYHUM TOCOJ 1aXb
MapJaMEHTBIH 3acaryiajibIl 09XKYYIdX aryyiraa HoéH Hypyyraa ajijgaaryi.
Toapyynban, 3H? HAIMAIT, ©6PUIEAT 3aCTHMH Ta3phil TOITBOPTOU, Yp
HOJIOOTIH aXXWIIYYJIax; TYYH TaBUX NapJIaMEHTBIH XSIHAITBIT CAlKPYyIIK
XYyJib TOITOOX aXWjJaraar 4aHap)KyyJsax; yJC TOPUHH HaMbIl JOTOO[
30XHOH OalryynaiThIiH XyBbJ| apA4YHIICaH, XOPOHI'e, OPJIOTHIH X YYCBAP,
CaHXYY>KWJIT Hb HUATAJT UJI TOZ O0IT0XK 03XKYYI9X, Y UX-BIH COHTYyTUITH
TyXai XyyJIHUT TOTTBOPTOM OMenyyndXx; YHICIH XyyJHuap OJrooryi OypsH
spxuiir Epenxuiineruny Xyyiauap HAIMXK OJT0X00C OYp3H TaTraisax
TYYHHHT yr anbaH Tymaana JaXuH HIP AIBIIMX, JAXUH COHTOTJOXBIT Hb
XOpHUIVIOX 3aMaap NapJIaMEHTBIH 3acarjalTail yJIChIH €POHXUUIIOIYUiH
Oaiip CyypuHJA aBaayux; ILIYYX O9pX MIAIUHr xapaar Oyc, mrymapra
00JT0X; HYTTHIH yIUpATIareir 00JIOBCPOHTYH OoNrox; Oaiiranuitd Oasiar
aIIMTIIaX 3apUMBIT TOAOPXO0H Oonroxon yuradcoH. Uitma, YHICIH Xyyaba
OpyyJCaH HAMAIT, eepuienT Hb 1992 oHbl YHIACOH XyyJudH YHICOH
OyTa1, cyypb Y331 OapumTiian (MapiiaMeHThIH 3acarjiai)-I HUHIYYJISH
OosoBCcpyysaracan yupaac MOHTOM YJICHIH alOyiryi Gaifnan, apaumiar,
TOTTBOPTOM XOKIIMIH CYyypUIT 03X)KYYJICIH axaM OOJICOH.

Jdyrasar

2019 onx YHICOH XyyiIba HIMOAIIT, ©6pUII6NT OpYYJICaH IPOLECCHIH
YHD LIDHD, TOJI CypraMyKUHI IYTH2K XdJIbE. YHJICOH XYYJbI OpYyYJICaH
SHAXYY HAIMDJIT, ©6puiielT Hb “JlopA0XbIH 105100” rara3x 2000 oHbI HAMAIIT,
©OPUWIONTHIT 3acax 3ajpyyJiaaj] 30TCOXIYH CYYJIMIH IypBaH NapjaMeHT
JAM>KMH XAJIJILCOH aryyiraap TOCIMNT IypBaH *KWJINKHH TypII Tajl TaJlblH
OpOJIII00TOM OOJIOBCPYYIIK, 30 BIIMILTMIH YHICOH A39P XIIDIILIXK SLACIIH
6arasncaH. DH? Yilll iBHaac YHICOH XyYJIbJ OpyYJIaxX HIMDJT, 060 PUIeNITHIH
Tecauir OonoBcpyynax OojoH OaTiaxjaa CyAairaaHja CyypuinK
YHIDCIANTIH XaHAaX, UPrIAUAH caHaa 0o0J0J, CyAJaauui, XYYyJb4HI,
MIPIIKIUNAH XYMYYC, OalTyysularblH caHall, IyTHAJITHIT aBd Xapraisax,
YUX-n cyynantail 6070H cyyJauryil HaMyyAblH 36BLIMIIUIMAT XaHTaX
Mouron YacelH YHICOH XyyJbJ HAMOIIT, ©OPUIONT OpyyJaxX >KypMbIH
TyXaill Xyynuir srmran 0apuMTiIax Hb YHJCOH XYYyJIUH YHACOH OyTaL,
CYypb Y3211 OapUMTIaNbIl XaMraanax, YHIICHUNA 36BIIWILUTMNAT XaHTax,
XYJI99H 36BlIeeperaex OaluIbll XaHraxaj TycTall IdJ3r Hb Xapariax
6aiina. MeH, MoHros YicslH YH/COH XyYibJl HIMAJIT, 06pUJIeNT OpyyIax
TOXHUOJI0NA A001 Tan Hb YUX-bIH X0€pooc Aoomryil OypaamdXyyHIdp
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JaMKUH WIYYH XOJDIIK Oatinax (eepeep x31m031, YHICOH XYyJb[
opyyJax HAMOIJIT, 0OPUIeNTHIH Tecenl epreH Oapuriacan 6on YUX-bH
99JKUAT COHTYYJIMIH Jlapaa TYYHUUT JaXUH X3JI3JILDK HATTAJICHBI YHICOH
m9p Oatnax), MeH YUX-bIH OYypanadXyyH €epuilH sSBIyYy COHHUPXJIOOP
XaHJaxaac CHOPrUMIdX YYAHIIC YHACOH XYYyibJ OpyyJax HIMOIIT,
eopwionTuir YMX-bIH 53JDKUT COHTYYJMWH Japaaraac 3XJ3H Jarax
Mepaexeep mUUABIPIAX xumruidr 2000, 2019 oubl YHICOH Xyylbl
OpYYyJICaH HAMDJIT, 66PWISINITYYA TOITOOCOH. DH? KHUIITUNT OapuMTIIax Hb
ajjaa MaJar rapaxaac COpruyidxsz TycTai.

AHY-piH YHacsu xyyiaba 1791 onooc xoim 230-aax >KuiinitH
xyramaasj 17 HaMAIT, eepwIeNT OpyyJICaHTal XapbIlyyJxK y33x37 1 2019
oHZ Monron YacelH YHICOH XyylbJ OpPYYJICAH HAMAAT, ©6PWIOIAT TOO
XAMXKII, aryyira, nap Xypa3raspad I0pBUTON mUHAIWNI. YUX YHIcoH
XyyJiniid 19 3yin n9p 36 3aanThir HAMXK, ©6PUYWIDK, XaCHA TDI3T Hb TOOH
Tajlaacaa OJIOH TOJIUWUryH aryyira tanaacaa 1992 onbl YHACOH XyyJIuiH
YHIACOH OYTAI, Cyyph Y31 OapuUMTIQIBIT O3X)KYYJIIXUUT 30PHCOH.
YHICOH Xyylb OpyyJiax HAIMIJIT, ©6pwiIenT OariaricaH TOAUNWreep SHA
OyxoH myyn Ooaut Oaitman Ooyioxryd. YyHAP3C rajHa jgarax rapax 50
maxaM XyyJudur YHICOH XyyibJ OpYyyJax HAIMAJIT, ©0pUIeNITHIH Y331
OapuMTiIana HUKWLYYJI?H CyAalraaH] YHIICIOH cailH OoJoBCPYYIIK
0aTiiax, 36B, TYYyIITal XAPIrKYYI03J yp AYHTI? erex 0oioB yy. YUX-
biH 2020.01.09-Huii 02 gyraap TOTrTOOJ, TYYHUM XaBcpaytaap OaraicaH
“MoHron YiChlH YHJCOH XYYJIbJl OPYYJICAaH HAMAJIT, ©60pUJIeNITO]l XyYJib
TOITOOMXKHMUT HUMITYYJI9X XyBaapb Hb 2019 ona YHIACOH XyyJibll Opyyiax
HOMDJIT, OOPWIONTHIH Y3371 OapUMTIANBIT TOJOPXOMIOX0I IIHHIBIPIIX
YYPATTAH TOJI aryyjrsil’ TOBY TYCTAaCHBIT XYYJIHYABIT OOJIOBCpYyyJiaxas
OapuMTIIax Hb 3YHTHH.
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Bhushan Ramkrishna

Justice of the Supreme Court of India

THE CONSTITUTIONAL REVIEW IN CHALLENGING
TIMES — AN INDIAN PERSPECTIVE

Hon’ble Mr. Justice Chinbat Namjil, Chief Justice, Constitutional
Court of Mongolia, my sister and brother Judges and delegates from
the Member States of the Association of Asian Constitutional Courts &
Equivalent Institutions (AACC), dignitaries both on the dais and of the dais,
it gives me a great privilege and honour to be with you all,this afternoon
toparticipate in thediscussion on an important subject — the Constitutional
Review in Challenging Times.

We all are homesto major democracies in the world. We share
a common base with cultural, social, economic, political and linguistic
diversities. The problems faced by most of the Members of AACC are
common. Many of the Members face the problem of economic and social
equality and a population with growing poverty.

I therefore express my gratitude to Hon’ble the Chief Justice of
the Constitutional Court of Mongolia for hosting this important event to
address the problems faced by the member countries and find out solutions
by the indigenous and homegrown approaches. Cross-border dialogue can
play a vital role in the continuous process of evolution of the Constitution
and democracies.

Though democracy has its different facets, the three important
pillars of rule of law are justice, liberty and equality which are at the very
foundation of democracy.

It cannot be disputed that the role of constitutional courts become
very vital in the promotion and protection of democratic values and rule of
law. Judicial independence or independent judiciary plays a pivotal role
in regulating, restructuring and rejuvenating the core conscience of civil
society.

Every judicial decision affects not only the concerned party but also
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the whole society. Independence of judiciary and access to justice are the
twin features that are ingrained in the notion of rule of law.

It cannot also be disputed that South Asian democracies are
essentially dynamic. The changes may be gradual, but these changes
indicate the democracy’s desirability towards social transformation. In the
neoliberal era that the world order is stepping in, natural law principles
are playing a pervasive role in the realms of ethics, politics, governance,
society, culture and law.

It is a matter of great coincidence that just a couple of days ago,
India has celebrated diamond jubilee of its independence. As all of you
know that when India attained freedom, it was a country full of diversities.
The country consisted of various States having geographical, linguistic,
cultural and ethnic diversities. Many of the PrincelyStates merged to form
a unified India. On a social plain, it was a society divided into various
blocks/compartments, wherein travel from one compartment to another was
impossible. On an economic plain, the vast economy of the country was
concentrated in few hands whereas majority of population was deprived
of even the basic needs of livelihood. In this backdrop, the Constituent
Assembly, which consisted of Members from different political ideologies,
was required to draft a Constitution suitable for a country full of diversities.

Dr. B.R. Ambedkar, the Principal Architect of the Indian Constitution
considered the Constitution as an instrument for revolution. The Indian
Constitution, in its Preamble itself, has vowed to achieve justice — social,
economic and political. In this regard, it will be relevant to refer to the
words of Dr. Ambedkar in his speech just a day prior to the adoption of the
Constitution on 26" November 1949:

“Political democracy cannot last unless there lies at the base
of its social democracy. What does social democracy mean?
It means a way of life which recognizes liberty, equality, and
fraternity as the principles of life. These principles of liberty,
equality and fraternity are not to be treated as separate items
in a trinity. They form a union of the trinity. Liberty cannot
be divorced from equality; equality cannot be divorced from
liberty. Nor can liberty and equality be divorced from fraternity.
Without equality, liberty would produce the supremacy of
the few over the many. Equality without liberty would kill
individual initiative. Without fraternity, liberty and equality
could not become the natural course of things. It would require
a constable to enforce them.”
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The working of the Indian Constitution in the last 72 years reveals
that the Indian Constitution has been successful in transforming Indian
society by bringing in principles like liberty, rule of law, due process,
justice, constitutional morality etc. It made the relationship between the
individual and the state morally synchronized and protected.

Part III of the Indian Constitution containing Fundamental Rights
protects various rights which are necessary for a citizen to lead ahuman
life with dignity. Part IV containing Directive Principles of State Policy is
aimed at having an egalitarian society.

The initial conflict between the Fundamental Rights and Directive
Principleswas put to rest with the judgment of the Supreme Court rendered
by 13 Judges in the case of Kesvananda Bharti v. State of Kerala and
Another'which emphasized on harmony between the Directive Principles
and Fundamental Rights. They were held to be of equal importance. It was
held that the Directive Principles and the Fundamental Rights together and
only together form the soul of the Indian Constitution.

The journey of last 72 years would show that the Indian Government
and the Constitutional Courts in the country have played a pivotal role in
an attempt to achieve social and economic equality along with political
equality.

Various enactments in order to eliminate economicinequalities were
enacted by the Indian Parliament. Though, the Supreme Court found that
some of these enactments violated the Fundamental Rights of the citizens,
but since they were found to be enacted in order to further the promise
of economic justice, these enactments were upheld. On a social plain, in
order to bring the millions of citizens into mainstream who, on account of
social and geographical reasons, were on the periphery of society, special
provisions were made for bringing them in the mainstream. Principles of
corrective justice, distributive justice, proportional equality were invoked
to protect the special provisions made for advancement of these backward
classes of citizens.

The concept of equality does not mean that everyone is treated
equally. Ifeveryone is treated equally, it will lead to widening of inequalities.
Therefore, equal treatment to equals and unequal treatment to unequals is
at the very soul of the equality clause in the Indian Constitution.

Various rights including the right to education, right to clean
drinking water, right to food, right to shelter, right to pollution free and
clean environment and right to health were read as Fundamental Rights

1(1973) 4 SCC 225
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by corelating them to the Directive Principles. Due to paucity of time, it
may not be possible to delve upon them in detail. However, a reference to
some of the judgments will be necessary to study the role of Constitutional
Courts in India.

In Maneka Gandhi v. Union of India and Another’, the Supreme
Court held that for a law to be held valid, it must prescribe a procedure
which is fair, just and reasonable and not fanciful, oppressive, or arbitrary.

In the case of Bandhua Mukti Morcha v. Union of India and
Others®, the Supreme Court issued various directions to ensure that children
were not exploited and the interest of the labourers were safeguarded by
providing them necessary health care and preventing hazardous situation.

In Khatri and Others (I1) v. State of Bihar and Others*, famously
known as Bhagalpur Blinding Case, the Supreme Court addressed the
issue of compensating undertrial prisoners, who had been blinded by police
authorities. After all, the power to prevent abuse by State Authorities is the
acid test of effective judicial review.

In Joseph Shine v. Union of India’, the Constitution Bench of the
Supreme Court struck down the adultery provisions as unconstitutional.

In Shayara Bano v. Union of India and Others®, the practice of
instant triple talaq was held to be illegal.

In Vineeta Sharma v. Rakesh Sharma and Others’, the Supreme
Court again made an important stride towards gender equality by confirming
equal coparcenary rights to a Hindu woman in Hindu Undivided Families.

These decisions, amongst several others, are important milestones
towards the goal of ensuring gender equality.

In Navtej Singh Johar and Others v. Union of India through
Secretary, Ministry of Law & Justice®, Section 377 of the IPC was read
down to exclude consensual same-sex relationship between adults.

In K.S. Puttaswamy and Another v. Union of India and Others’,

2(1978) 1 SCC 248
3(1997) 10 SCC 549
+(1981) 1 SCC 627
5(2019) 3 SCC 39
6(2017) 9 SCC 1
7(2020) 9 SCC 1
$(2018) 10 SCC 1
9(2017) 10 SCC 1
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the Constitution Bench guaranteed right to privacy as a Fundamental Right.

In the last 2 or 3 years, the entire globe is facing challenges on
account of the pandemic. However, the Constitutional Courts in India
responded immediately to the situation. In a day or two of the lockdown,
the courts shifted to virtual mode and ensured that no citizen was deprived
of approaching the court and ensured that his Fundamental Rights are
protected.

In Re: Problems and Miseries of Migrant Labourers', the
Supreme Court took suomotu cognizance of the migrant labour crisis and
directed the provision for food rations to migrant workers irrespective of
whether they had ration cards or not. The principle of “One Nation, One
Ration Card” was emphasized so that their migration would not lead to loss
of food security.

In Re: Children in Need of Care and Protection due to Loss of
Parents During Covid 19" the Supreme Court took suomotu cognizance
of the problems faced by the children, who had lost their parents due to
Covid. Directions were issued to ensure that not only such children and
their properties are protected but also to ensure that they are not deprived
of their education due to the unfortunate loss of their parents.

In BudhadevKarmaskar v. State of West Bengal and Others', the
Court took cognizance of the most neglected class of society — the sex-
workers. Various directions were issued to ensure that their right to live
with dignity is not compromised. During pandemic, directions were issued
to provide them food and other basic amenities.

It can thus be seen that the Indian Constitution and particularly its
Constitutional Courts have responded with alacrity to these challenges.
The review of the working of the Indian Supreme Court and High Courts
would show that it has always marched ahead even in challenging times
and played its role in preserving, achieving and promoting the promise of
social and economic justice as enshrined in the Indian Constitution.

I once again thank the organizers for giving me this opportunity to
share my thoughts on the Constitutional Review in Challenging Times - an
Indian Perspective.

102021 SCC OnLine SC 441
' SMW (C) No. 6 of 2021 dated 4® April 2022
22021 SCC OnLine SC 3254
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Latip Jumabaey
Judge of the Constitutional Court of

the Kyrgyz Republic

ON SOME ASPECTS OF THE IMPLEMENTATION OF
CONSTITUTIONAL JUSTICE IN THE KYRGYZ REPUBLIC
IN THE CONTEXT OF THE COVID-19 PANDEMIC

Ladies and gentlemen!

First of all, allow me on behalf of the Constitutional Court of the
Kyrgyz Republic and on my own behalf, to welcome the participants of V
Congress and wish everyone effective and fruitful work!

The rapid growth in the spread of coronavirus infection COVID-19
prompted the World Health Organization on March 11, 2020 to declare it a
pandemic, which subsequently covered more than 188 countries, including
the Kyrgyz Republic.

For the first time, the Kyrgyz Republic found itself in an emergency
situation of a biological and social nature, under the destructive influence of
which, all spheres of activity of the state and society underwent significant
changes.

Despite this, preventive measures were immediately taken in the
Kyrgyz Republic to mitigate the devastating impact, primarily, on the health
of the country’s population, which inevitably required the introduction of
restrictive measures aimed at minimizing the spread of COVID-19 to other
regions of the country.

According to Article 4 of the International Covenant on Civil and
Political Rights, in time of public emergency which threatens the life of the
nation and the existence of which is officially proclaimed, the States Parties
may take measures derogating from their obligations to the extent strictly
required by the exigencies of the situation, provided that such measures are
not inconsistent with their other obligations under international law.

On April 24, 2020, the UN Human Rights Committee adopted a
special Statement on derogations from the Covenant in connection with
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the COVID-19 pandemic, in which one of the statement was that States
parties should replace COVID-19-related measures that prohibit activities
relevant to the enjoyment of rights under the Covenant with less restrictive
measures that allow such activities to be conducted, while subjecting them
as necessary to public health requirements, such as physical distancing.

Thus, the Decrees of the President dated March 24, 2020 and April
14, 2020 established temporary restrictions on the rights and freedoms of
citizens and their additional duties in emergency zones, in particular in the
city of Bishkek, on the territory of which the constitutional control of the
Kyrgyz Republic is deployed. For the period of the state of emergency,
a ban was introduced on the movement of people and personal vehicles
unless absolutely necessary.

In fairness, it should be noted that, despite the said ban, it did not
affect the right of citizens to health care, since citizens were allowed to
move to purchase medicines and medical devices, to go to a medical facility
in an emergency and in other cases that threaten their life and health.

The COVID-19 pandemic, changed the usual way of life of society
and the country as a whole, made certain adjustments to the activities of
the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic,
which, in turn, resulted in a decrease in the number of cases under
consideration compared to the previous year. In particular, if in 2019 the
Constitutional Chamber received 81 appeals in the order of constitutional
proceedings, then their number in 2020 was 57, and in 2021 50 appeals.

Despite the restrictions imposed in connection with COVID-19,
the Constitutional Chamber ensured the implementation of abstract
constitutional control, according to which everyone has the right to
challenge the constitutionality of a law and other regulatory legal act if
they believe that they violate the rights and freedoms recognized by the
Basic Law.

Thus, in 2020, the Constitutional Chamber issued 11 decisions and 6
resolutions, and in 2021, 9 decisions and 8 resolutions. Among the decisions
of the Constitutional Chamber adopted at the height of the pandemic, the
decision of December 2, 2020 should be noted. The Constitutional Chamber
recognized the Constitutional Law on the suspension of Articles 38, 63
of the constitutional law “On Elections of the President of the Kyrgyz
Republic and Deputies of the Parliament of the Kyrgyz Republic” as not
contradicting the Constitution. The contested constitutional law suspended
the operation of Articles 38 and 63 of the above constitutional laws of the
Kyrgyz Republic, which regulate the procedure for holding repeat elections,
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if they are declared invalid or not held.

The Constitutional Chamber noted that in connection with the spread
of coronavirus infection, a state of emergency was introduced on March
22, 2020. In addition, the events that took place on October 5-6, 2020,
due to the dissatisfaction of a certain part of society with the results of the
elections and the existing electoral system, were accompanied by riots and
had all the outlines of social instability. That is, it is impossible to deny the
evidence of the fact that the Kyrgyz Republic is in a state of a large-scale
socio-political crisis. In view of this, the Jogorku Kenesh (Parliament) had
all the formal grounds for adopting the disputed constitutional law in a
special regime, provided for by its Regulations.

The mention of the events that took place on October 5-6, 2020 in
direct connection with the said decision of the Constitutional Chamber was
not without reason, since it, having laid the foundation for the constitutional
reform in the socio-political life of the republic, opened a new page in the
history of Kyrgyzstan.

On April 11, 2021, the draft law of the Kyrgyz Republic “On the
Constitution of the Kyrgyz Republic” was submitted to a referendum
(nationwide vote). Following the results of the referendum, the majority
of the population that participated in the referendum voted for the adoption
of the new Constitution of the Kyrgyz Republic. Thus, the Constitution of
the Kyrgyz Republic adopted as a result of the referendum came into force
on May 5, 2021, in accordance with Article 97 of which the Constitutional
Chamber was transformed into the Constitutional Court of the Kyrgyz
Republic with the expansion of its powers.

The Constitutional Court consists of nine judges: the chairman, the
deputy chairman and seven judges of the Constitutional Court. Judges of
the Constitutional Court are elected by at least half of the total number of
deputies of the country’s parliament until reaching the age limit.

The changes also affected the procedure for appointing the chairman
of the Constitutional Court and his deputy, according to which the chairman
of the Constitutional Court is appointed by the President at the proposal of
the Council of Judges and with the consent of at least half of the votes of
the total number of deputies of the Parliament from among the judges of
the Constitutional Court for a period of 5 years. The deputy chairman of
the Constitutional Court is appointed by the President on the proposal of
the chairman of the Constitutional Court for a period of 5 years. In the
Kyrgyz Republic, the Council of Judges is an elected body of judicial selt-
government, which operates between congresses of judges and protects the
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rights and legitimate interests of judges, considers issues of bringing judges
to disciplinary liability, controls the formation and execution of the budget
of courts, and organizes advanced training for judges.

In addition, as it was noted, the powers of the Constitutional Court
are supplemented by such powers as:

» giving an official interpretation of the Constitution;

« resolving disputes over competence between the branches of state
power;

* issuing an opinion on compliance with the established procedure
for bringing charges against the President.

At the same time, the innovations affected not only the powers of the
Constitutional Court of the Kyrgyz Republic in terms of their increase, but
also the status and organization of the activities of the Constitutional Court
of the Kyrgyz Republic, as well as directly constitutional legal proceedings.

Thus, the novelty of the newly adopted constitutional law “On the
Constitutional Court of the Kyrgyz Republic” was the ability of the body
of constitutional control to consider cases according to a written procedure,
i.e. the court session in certain categories of cases will be held in the absence
of participants in the trial, which, in turn, will entail procedural savings for
both the court and the parties. At the same time, a written procedure is
provided for in cases on the official interpretation of the Constitution, on
giving an opinion on the constitutionality of international treaties that have
not entered into force for the Kyrgyz Republic, on a request from a judge
(judges), on considering a complaint against a decision of a panel of judges
to refuse or accept an appeal for proceedings.

With regard to procedural economy, it should be noted that the
timing of the consideration of cases has also undergone a number of
changes. So, if the Constitutional Court considers and issues an act on an
appeal accepted for proceedings within six months (previously this period
was 5 months) from the date of its acceptance for proceedings, then in cases
of interpretation Constitution, as well as related to the request of the judges,
the act of the Constitutional Court must be issued within two months. In
cases on giving an opinion on compliance with the established procedure
for bringing charges against the President, the act of the Constitutional
Court must be issued within one month.

The changes also affected the deadlines for the execution of acts
of the Constitutional Court. So, instead of a four-month deadline, two-
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month and three-month deadlines for the implementation of acts have
been introduced, differentiated by types of regulatory legal acts. Thus, the
Cabinet of Ministers of the Kyrgyz Republic, no later than three months,
submits to the parliament a draft constitutional law or a law arising from the
decision of the Constitutional Court. In turn, the President, the Cabinet of
Ministers, state authorities and local self-government bodies, which have
normative powers in accordance with the law, no later than two months,
adopt a new normative legal act or amend a normative legal act recognized
as unconstitutional.

One of the innovations can rightfully be considered the consideration
of cases online, since this was facilitated by circumstances caused, first
of all, by the need to prevent the spread of coronavirus infection and to
maintain physical distance in this regard.

The current Constitution is the product of a complex and lengthy
process of its creation, during which public proposals were taken into
account on such issues as limiting state intervention in the life of society and
the individual, forms of organization and exercise of state power, individual
rights and freedoms. At the constitutional level, rights and freedoms are
recognized and guaranteed that fully comply with international human
rights standards.

Today, the Constitutional Court is the most important institution
of state power, and being the core element of the establishment of the
foundations of the constitutional system, the protection of human and civil
rights and freedoms, compliance with the principle of separation of powers
and the provision of the constitutional mechanism of checks and balances,
it is designed to foster respect for the Basic Law of the country both on the
part of state authorities and officials, and from the sides of citizens. The
Constitutional Court forms fundamental legal positions in its activities,
which in many respects strategically orient the legislative, executive and
judicial branches of government.

The Constitutional Court does not replace other authorities and does
not interfere with their competence, it occupies an important and definite
place in the system of state authorities. On the one hand, it is independent
of them, on the other hand, Court can influence their activities with its
decisions.

Thank you for attention!
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Kymaoaee /lamun Ilazvinoseuy

Cyowvs Koncmumyyuonnozo cyoa

Kuipavizcroii Pecnyonuku

O HEKOTOPBIX ACIIEKTAX OCYIIECTBJIEHUSA
KOHCTUTYHOHUOHHOI'O ITPABOCY U B KbIPI'BI3CKOU
PECIIYBJIMKE B YCJIOBUAX ITAHAEMHAU COVID-19

VYBaxkaeMmble JaMbl U rocrozal

[To3BoapTe oT mMMenu KouctuTynmoHHoro cyaa Kseipreizckoit
Pecny0muknm 0T CEOSTMYHO TONTPUBETCTBOBATD yYaCTHUKOB CETOTHSIITHETO
Konrpecca u moxenars BceM 3G(HEKTUBHON U TUIOJJOTBOPHOM pabOThI!

VYBaxaemsble yuacTHUKU Konrpecca!

CTpeMHUTENbHBIM  POCT  PaCHpOCTPAHEHUS  KOPOHABUPYCHOU
uapexuun  COVID-19  noxsurnmo  BcemupHyro — opraHuzaiiuio
3apaBooxpanenus 11 mapra 2020 roga oOBSABUTH €€ MaHAEMHEH, KOTOpas,
BIIOCIIEICTBUH oXxBaTwia 6omee 188 crpan, B ToM uncie u KbIpre3ckyro
PecnyGuuky.

Keipreisckass PecryOnmka BriepBble OKazanach B UpE3BBIYAWHOMN
CUTYallMu UMEHHO OHOJIOT0-COIAILHOTO XapaKTepa, Mo/1 JECTPYyKTUBHBIM
BIIUSIHUEM KOTOPOM, Bce chephl NesSTEIbHOCTH roCyJapcTBa U 00IIecTBa
MIpeTeprey CyIeCTBEHHBIE U3MEHEHU.

HecMmotps Ha 310, B KbIprei3ckoit PecyOnnke He3amMeIUTENbHO
OBUTM TIPUHSTHI MPEBEHTUBHBIE MEPHI M0 CMATYCHUIO Pa3PYIIUTEIHLHOTO
yaapa, MpexJie BCEro, Mo 3J0POBbI0 HACENIEHUSI CTPaHbI, YTO HEM3ZOEKHO
TpeOOBalO BBEACHHUS OTPAHUYUTENBHBIX MEp, HaNpaBiICHHBIX Ha
MuHUMU3aLU0 pacnpoctpanenus COVID-19 B npyrue peruoHsl CTpaHsbl.

CornacHo cratbe 4 MeXIYHapOJHOIO MaKTa O IPaKIAHCKUX
U IOJIMTUYECKUX IIpaBaxX, BO BpEMS 4YPE3BbIYANHOIO IIOJIOKEHUS B
o01iecTBe, KOTAa >KU3Hb HAIMM HAXOOUTCS TOJ Yrpo30i, rocyJapcTBa
MOTYT MPUHUMATh MEPHI, YHIEMIIIOIINE ONPEACIEHHBIE MTpaBa YeJ0BEKa
U B OTCTYIUIEHHE OT CBOMX OOS3aHHOCTEH M 0053aTeNbCTB B pPaMKax
MEXIYHApOJHBIX W PETHOHANBHBIX IPABOBBIX COIJIALIEHUH, TOJBKO B
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TaKOW CTETEHH, B KAKOH 3TO TPeOYyeTCsl OCTPOTOH MOIOKEHHS.

Komurer OOH mno mnpaBam uenoeka 24 ampens 2020 rona
MPUHSUT CHIEUAIbHOE 3asBJICHUE 00 OTCTYIJIEHUH OT nojokeHui Ilakra
B cBs3u ¢ manaemuert COVID-19, B koTOpoM OHUM U3 yKa3aHH ObLIO
TO, 4YTO TIOCYJapCTBaM-y4yaCTHHUKaM CIIElyeT 3aMEHUTh CBSI3aHHBIE C
COVID-19 mepsl, 3anpeniatoniye AeaTeIbHOCTb, MMEIOILY0 OTHOILIEHUE K
OCYILECTBIICHUIO 3aKPEIUIEHHBIX B [[akTe ipaB, MEHee OrpaHUYNUTEIbHBIMU
MepaMH, MO3BOJISIOUIMMH OCYIIECTBIIATh TAKyIO JI€ATEIbHOCTD, U B TO ke
BpeMsl MOAYMHUTH €€, 10 Mepe HEOOXOAMMOCTH, TPEOOBAHUSM OXpaHbI
3/I0POBbS HACENICHHSI, TAKUM KaK (PU3HUECKOe AUCTAHIIMPOBAHUE.

Tak, ykazamu IIpesunenra ot 24 mapra 2020 roma u 14 anpens
2020 roma yCTaHOBJIEHbI BpPEMEHHBIE OTpaHHYEHHUs MNpaB U CBOOOJ
rpaXJaH U UX JONOJIHUTEIbHbIE O0S3aHHOCTH B 30HAaX UYPE3BbIYAHOTO
IIOJIOKEHUSA, B YACTHOCTH B ropoje buIlKek, Ha TeppUTOPUU KOTOPOTO
JUCJIOLMPOBAH OpraH KOHCTUTYLMOHHOTO KOHTposis1  Keipreisckon
PecnyOnmku. Ha mepumon neficTBHS 4pe3BBIUYANHOTO TOJNOXKEHUS OBLIT
BBEAEH 3alpeT Ha IMEpEeBIDKCHME JIIOAEH M JIMYHOIO TpaHcmopra 0e3
KpaiiHell He0OXO0AMMOCTH.

CrpaBeJIMBOCTH pajl CTOUT OTMETUTh, YTO, HECMOTpPS Ha
yKa3aHHbIN 3aIlpeT, OH He 3aTPOHYJI IPaBO I'pa)/J1aH Ha OXpaHy 3/10pOBbS,
TaK Kak JOMYCKaJOCh MEpPEABMKEHUE TPaXJaaH IJis MPUOOPETEHUs UMU
JIEKapCTBEHHBIX MIPETMApaToOB U MEIUIIMHCKUX U3/ICTTUH B allTeKax, BhIe3/a B
MEJIMIIMHCKOE YUPEKICHUE TI0 SKCTPEHHOMY CITy4ar0 U B IPYTUX CIydasX,
YIPOXKAIOIIUX UX KU3HU U 3]I0POBBIO.

[Tangemus COVID-19, uaMeHuBIIasi NPUBBIYHBIA YKIIA KU3HHU
o01iecTBa U CTpaHbl B IIEJIOM, BHECTAa ONpeAEIEHHbIE KOPPEKTHBBI U B
nearesbHoCTh KoHcTuTymonHo# nanatel BepxoBHoro cyaa Keiprei3ckoid
PecnyGuinku, BeIpa3uBILIKECS, B CBOIO OYEPE/lb, B yMEHBIIEHUN KOJINYECTBA
paccMaTpuBaeMbIX JI€J MO CPaBHEHHIO C MPEIIECTBYIOUIMM TrojoM. B
yacTHOCTH, eci B2019rony Banpec KoHCTUTYIMOHHOM TAaThI TOCTYIIUIIO
81 obOparenuii B HopsaKe KOHCTUTYIIMOHHOTO CY/IONPOU3BOACTBA, TO MX
koinuectBO B 2020 rony coctaBuiio 57, a B 2021 roxy 50 oOparieHuil.

HecmoTps Ha BBenéHHble orpanudeHus B cBsizu ¢ COVID-19,
KonctutynnonHoii nanaroii 6pu1a obecrneueHa peaau3aius aOCTpaKTHOTO
KOHCTUTYLIMOHHOTO KOHTPOJIS, COTJIACHO KOTOPOMY KaKIblii HMeeT
MPaBO OCHOPUTh KOHCTUTYIIMOHHOCTh 3aKOHa M HHOTO HOPMAaTHBHOTO
MIPaBOBOIO aKTa, €CJIM CUUTAET, YTO UMHU HAPYIIAIOTCS MpaBa U cBOOObI,
npu3HaBaeMble OCHOBHBIM 3aKOHOM.

Tak, B 2020 rony KonctutymonHoi nanatoi 6110 BeiHECEHO 11
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perieHuii u 6 nocraHoBieHni, aB 2021 roay 9 perieHnii U 8 HOCTaHOBIEHUH.
Cpenu npuHSTHIX, Bpa3rap naHaeMun, peimennii KonctutyunonHo najiatel
clleflyeT OTMeTHTh perieHue ot 2 nexadps 2020 roga. KoncturyuonHast
rajaTa Mpu3Haja He NpoTUBOpedaliuM KOHCTUTYLIMM KOHCTUTYIIMOHHBIN
3aKOH O MPUOCTAHOBIIECHUU JIEUCTBUS cTaTed 38, 63 KOHCTUTYLMOHHOTO
3akona «O Bbeibopax [Ipesunenta Koiprezckoit Pecny0minku u gemytaToB
Koropky Kenema Keipreisckoit  Pecnybnuku».  OcnapuBaeMbiM
KOHCTHUTYIIMOHHBIM 3aKOHOM OBLJIO MPUOCTAHOBJICHO JeHCTBUE cTaTei 38
u 63 xoHCcTUTYHHOHHOTO 3aKkoHa Keipreizckoil Pecyonuku «O BrIOOpax
[Ipesunenta Koipreizckoit Pecriyonuku u nemyratoB JXoropky Kenemna
Keipreckoit PecyOmukn», perJaMeHTUPYIONIUX TOPSIOK MPOBEACHUS
MIOBTOPHBIX BBIOOPOB, B Cilydyae MPU3HAHUS UX HEIEHCTBUTEIbHBIMU WU
HECOCTOSIBITUMUCS.

KoHcTuTynmonHass mamata OTMETWJIa, 4YTO B CBA3M C
pacmpocTpaHeHHEM KOpOHaBHpycHOM wuHbekuun ¢ 22 wmapra 2020
roga ObT BBEAEH peXHUM 4Ype3BblUaiiHOW cutyanuu. Kpome Toro,
coObITHsA, mpomsomeammre S5-6 okTaOps 2020 roma, oOyCIOBIEHHBIE
HEJIOBOJILCTBOM OMNPEJCIEHHON YacTh OOIecTBa HUTOTaMU BHIOOPOB H
CYIIECTBYIOIICH M30MpaTETLHON CUCTEMOMN, COTIPOBOXKIATUCH MACCOBBIMHU
OecriopsiiKaMl U HMMEJIM BCE OYEpTaHHUsS COLMAIBHOM HECcTaOMIbHOCTH.
To ectb, oueBuAHOCTH (hakTa HaxoxaeHus: Keipreickoi PecryOnuku B
COCTOSTHUM MAacIITaOHOI0 COIMAIbHO-TIOJIMTUYECKOTO KPU3Uca OTPUILIATh
HeBO3MOkHO. BBuay uero y Xoropky Kenema 6butn Bece opmanbHbie
OCHOBaHUS JUIsl IPUHATHUS OCIIAPUBAEMOr0 KOHCTUTYIIMOHHOTO 3aKOHA B
0Cc000M pekuMe, MPeayCMOTPEHHOM ero PerimamMeHnToMm.

YrnomuHaHue COOBITHH, UMEBIIHXCS MecTO 5-6 okTs10ps 2020 rona,
B HEIMOCPEJACTBEHHOW CBS3M C YKa3aHHBIM pemieHneM KoHCTHUTYIHMOHHOM
nmajaTel OBUIO HECNPOCTa, IOCKOIBKY OHO, 3JI0KHUB OCHOBY IS
MPOBEACHUS KOHCTUTYITMOHHOU peOpMBbI B OOIIIECTBEHHO-TIOJUTUYECKON
YKU3HH PECITyOJIMKH, OTKPBUIO HOBYIO CTPAHUILY B UCTOpHH KbIprei3craHa.

11 anpens 2021 roga Ha pedepenayM (BCeHapOIHOE TOJI0COBAHHE)
ObU1 BeIHECEH MPoeKT 3akoHa Keipreizckoii Pecnybmuku «O Koncrutyuu
Koipresckoit PecmyOnuku». Ilo utoram mpoBeaéHHoro pedepenmayma
Oorblllass 4YacTh HAceleHWs, ydacTBOBaBllas Ha pedepenayme,
nporojocoBajga 3a npuHATHe HOBOM KoHctutynum KbIprsizckoid
PecriyOnuku. Tak, npuHsTas B pe3ynibTare MpoBenEéHHOro pedepenayma
Koncrurymus Keipreizckoit PecriyOnuku BecTtynwia B cuity ¢ 5 mas 2021
roja, B COOTBETCTBUM CO CTaThEW 97 koTopoii KOHCTUTYIIMOHHAs maiara
ObL1a mpeodpazoana B Koncrurymonnslii cyn Keipreizckoii Pecry6iuku
C PaCUIMPEHUEM €T0 MOJTHOMOYMH.
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KOHCTUTYLIMOHHBIN Cyl COCTOUT U3 IEBATH CyACH: Mpecenarens,
3aMecTuTeNs npeacenarens u cemu cyaed KoHcTtuTynnmoHHOro cyna.
Cynbun KOHCTUTYLIMOHHOTO cyJa HW30HMparoTcsi HE MEHee IOJOBHHOM
roJI0COB OT OOIIIEro YUCia AeMyTaToOB MapiaMeHTa CTPaHbl 10 JOCTHXKEHUS
MIPEACIIBHOrO BO3pPACTA.

W3meHeHus 3aTpoHyIn TaKkke nopsiaka HasHaueHus [Ipencenarens
KOHCTUTYLIMOHHOTO Cy/a U €ro 3aMEeCTUTENS], B COOTBETCTBUH C KOTOPHIM
IIpencenarens KoncTuTynmoHHoro cyjaa HasHavaercs IlpesupeHtrom
no npemioxenuto Coera Cylell M € corjacusi HE MEHEE MOJOBHHBI
roJIoCOB OT OOIIero 4Ymcia JEMyTaToB MapiaMeHTa W3 4YHcia cynei
KoHcTuTyiImoHHOrO cyza cpokom Ha 5 JIeT. 3aMEeCTUTENb IPEACEAATENs]
KoHncTutynnonsnoro cyaa HazHadaercs [Ipe3nieHTOM 1o mpencTaBiIeHUIo
npencenarens KOHCTUTYIIMOHHOTO cyAa CpPOKOM Takke Ha 5 iyer. B
Keipreizckoit Peciy6bnuke CoBeT cyjneil siBiseTcsi BEIOOPHBIM OpraHOM
CYJIEHiCKOTO CaMOYIpaBlIeHUs, IEUCTBYIOIINM B TIEPUO MEXKAY Che3TaMHU
CyJlell U OCYIIECTBISIONIUM 3aIIUTy MPaB U 3aKOHHBIX UHTEPECOB CYJIEH,
paccMOTpeHHe BOIMPOCOB O MPHUBICYEHUH CYJeH K IUCHUIUTMHAPHOU
OTBETCTBEHHOCTH, KOHTPOJIb 32 (POPMHUPOBAHUEM U UCTIOJIHEHHEM 010/ 1KeTa
CYJIOB, OpraHu3alli0 00y4YeHUs U MOBBIIICHUS KBATHU(PUKAIIUU CYCil.

KpOMe 9TOro, KakK OBLIO OTMEUEHO IIOJTHOMOYHS KOHCTI/ITyI_[I/IOHHOFO
CyJa JOMOJIHCHBI TAKUMHU ITOJTHOMOYUAMU, KaAK:

*  mava o(UIIHATHLHOTO TOJIKOBaHUsA KoHCTHUTYTIHNH;

*  paspelieHHE CIOPOB O KOMIIETCHUUMH MEXAY BETBIMU
roCyJapCTBEHHON BIACTH;

° Ja4da 3aKJIIOYCHUA O CO6JHOJICHI/H/I YCTAHOBJICHHOI'O IOpsAAKa
BBIABHKCHU S 0OBHHEHMS IIPOTHUB HpespmeHTa.

Bmecte ¢ Tem, HOBIIECTBA KOCHYJIHCH HE TOJBKO MOTHOMOYHIMA
KoncruryunonnorocynaKeipreizckoii Pecriy 0k ByacTH X yBETMUEHUS,
HO M CTaTyca U OpPraHH3aIUio JesTeNbHOCTH KOHCTUTYIIMOHHOTO CyJa
Koipreizckoit Pecriy6nuku, a Takyke HEMOCPEACTBEHHO KOHCTUTYIITHOHHOTO
CYJIOTIPOM3BOICTBA.

Tak, HOBEJUIOM BHOBB MPUHATOTO KOHCTUTYIIMOHHOTO 3akoHa «O
Koncruryunonnom cyzae Koipreizckoit PecryOmukm» crana BO3MOKHOCTh
OpraHa KOHCTUTYLIMOHHOT'O KOHTPOJISl pACCMaTPUBATh JI€J1a [10 IMCbMEHHOM
nporenype, T.e. CyJeOHoe 3aceJaHue M0 ONPeaeIEHHBIM KaTeropusiM Jei
OyZeT MPOBOJIUTHLCS B OTCYTCTBUE YUYaCTHUKOB CyIeOHOTO mpoiiecca, uTo,
B CBOIO OU€pe/ib, MOBJICUET MPOLIECCyabHYI0 SKOHOMHMIO KaK Ui CyJa, TaK
U [uig ctopoH. [Ipu 3TOM nmuckMeHHas mpoleaypa npeaycMaTpuBaeTcs 1no
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Jcj1aM 06 O(i)I/II_II/IaJIBHOM TOJKOBaHUUN KOHCTI/ITYI_II/II/I, O a4y€ 3aKIHOYCHUA
0 KOHCTUTYHHUOHHOCTH HC BCTYINMBUIMX B CWIYy I KBIpF BI3CKOU
PecriyOnuku MexayHapOAHBIX JTIOTOBOPOB, O 3ampoce cyabu (cynei), o
paccMOTPEHUH 5Kallo0bl Ha OMPEeIeICHUE KOJIJIETUU CYeil 00 0TKa3e Ui o
NPUHATUN OOpaIleHus: K MPOU3BOJCTBY.

KacarenpHO mponeccyanbHOM SKOHOMHH CIIENYET OTMETUTh, YTO
CPOKHM pPacCMOTPEHUS JAeNI TaKKe IMOABEPIIUCh psay u3MeHeHui. Tax,
eciny KOHCTUTYIIMOHHBIN CyJ] PACCMATPUBAECT U BBIHOCUT 110 NPUHATOMY
K IPOM3BOJACTBY OOpalleHHIO aKT B TEUYEHHE IIECTH MECSLEB (paHblle
3TOT CPOK COCTAaBIISI 5 MECSILEB) CO JHS €r0 NMPUHATHUS K IPOU3BOACTBY,
TO MO Ac€d1aM O TOJIKOBAHUH KOHCTI/ITyLII/II/I, a TaKXKC CBiJA3aHHBIM C
3ampocoM cynei, akT KOHCTUTYIIMOHHOTO cyaa JOJKEeH OBITh BBIHECEH
B T€UCHHUE JBYX MecaleB. [lo nenam o gaye 3axkiitoueHus 0 COOTIOIEHUU
YCTAHOBJICHHOTO MOpPsAKa BBIIBMKEHUSI 00BUHEHUs poTuB Ilpesnnenra,
akT KOHCTUTYIIMOHHOIO CyJa IOJKEH ObITh BHIHECEH B TEUEHHE OJHOTO
Mecsua.

W3MeHeHHs KOCHYJIHCh TakXe CpOKOB HCIOJHEHMSI AaKTOB
Koncrurynmonnoro cyaa. Tak, BMeCTO 4YETBIPEXMECAYHOIO CpOKa
HCIIOJIHEHUS BBEJIEHBI IBYXMECAYHBIE U TPEXMECSUHBIE CPOKU UCIIOJHEHUS
aKToOB, TU(PepeHIIMPOBAHHBIC 10 BHJIaM HOPMATUBHBIX MPABOBBIX AKTOB.
Tak, Kabuner MunuctpoB Keipreizckoit PecriyOnauku He mosgHee TpEX
MECSLEB BHOCUT B MApJIAMEHT MPOEKT KOHCTUTYLMOHHOTO 3aKOHA WJIU
3aKOHa, BbITEKaomui u3 pemeHus KoHctuTynonHoro cyna. B cBoro
ouepenb, IIpesunent, Kabuner MuHHCTPOB, OpraHbl roCyJapCTBEHHOM
BJIACTH U OpraHbl MECTHOIO CaMOyIpaBlieHHs, oOiajaroimue B
COOTBETCTBUU C 3aKOHOATEIBCTBOM HOPMOTBOPYECKUMU ITOJITHOMOYUSIMH,
HE MO3JHee JBYX MECALEB, IPUHUMAIOT HOBBIM HOPMATHUBHBIN IPAaBOBOU
aKT JUOO0 BHOCAT U3MEHEHUSI B HOPMATUBHBIA MMPABOBOM aKT, MPU3HAHHBIN
HEKOHCTUTYLIMOHHBIM B OTJCJIBHON €T0 YacTH.

OpnHMM U3 HOBOBBEJEHUII 110 IPABY MOXKHO CUNTATh PACCMOTPEHHE
Jel B PEKUME OHJIAWH, TOCKOJIBKY 3TOMY IOCIIOCOOCTBOBAIN
OOCTOSITENIbCTBA,  BBI3BAHHBIC, TMPEXIE BCEro, HEOOXOIMMOCTbHIO
NpPEJOTBPALICHNUs] PACIIPOCTPAHEHHUS KOPOHABUPYCHOM MH(pEKUUu U
COOJIIOJICHMS B CBSA3U C 3TUM (PU3MUECKON AUCTAHIIUH.

JenictByromas KoHCTUTYIMS ABJISIETCS MPOLYKTOM CIIOKHOTO U
JUIUTEJIBHOIO IIPOLECCa €€ CO3aHus, BXOI€ KOTOPOIr0 yYTCHBI TPEIOKEHUS
OO0IIECTBEHHOCTH 10 TAKUM BOIIPOCaM, KaK OTPaHUYECHUE BMEIIATEILCTBA
rocyJapcTBa B JKM3Hb OOLIeCTBa M MHIMBHIA, (OPMBI OpraHU3ALUU U
OCYILECTBIICHUs. TOCYIapCTBEHHOM BIIACTH, WHIMBHUIYyaJIbHBIE IIpaBa M
cBoOOAbl. Ha KOHCTUTYLIMOHHOM YpPOBHE NPU3HAHBI U TapaHTHPOBAHBI
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mpaBa M CBOOOJBI, TIOJHOCTHIO COOTBETCTBYIOIIUE MEXKIyHAPOIHBIM
CTaHJapTaM B 00JIACTH MPaB YEIIOBEKA.

Ceronnss KOHCTUTYLUMOHHBIN CyJ — 3TO Ba)KHEWIIMH MHCTUTYT
rOCy/lapCTBEHHOW BJIAacTH, M OyAy4dd CTEP’KHEBBIM  BJIEMEHTOM
YTBEPKACHHUSI OCHOB KOHCTHUTYLIMOHHOI'O CTPOs, 3alUTHI NpaB U CBOOOJ
YeJloBeKa U rpaKIaHUHA, COOIIOICHNS IPUHLIMIIA pa3/IeieHHs BiIacTed u
o0ecrieyeHnss KOHCTUTYIIMOHHOTO MEXaHH3Ma CIAEPKEK M MPOTHBOBECOB,
OH TpU3BaH BOCHUTHIBATh yBaxkeHHE K OCHOBHOMY 3aKOHY CTpaHbl Kak
CO CTOPOHBI OPraHOB I'OCYAAapPCTBEHHOM BIACTU U JOJKHOCTHBIX JIMLL, TaK
U CO CTOPOHBI IpaxaH. KOHCTUTYLIMOHHBIN Cyl B CBOEH NIEATEIbHOCTU
¢dopmupyer pyHIaMeHTaTIbHBIC PABOBBIE MO3HUIINU, KOTOPbIE BO MHOTOM
CTPaTErMuecKd OPHEHTHUPYIOT 3aKOHOJATENIbHYIO, HCIIOJHUTENBHYIO H
CyJ1IeOHYIO0 BETBH BIIACTH.

KoHCTUTYLIMOHHBIN Cy/ HE IOAMEHSET APYTHE BIACTHBIE OPraHbl U
HE BTOPraeTcs B MX KOMIIETCHIIMIO, OH 3aHUMAET BaXKHOE U OIPEACIEHHOE
MECTO B CHCTEME€ OpraHoB rocyiapcTBeHHOU Biactu. C OJHON CTOPOHBHI,
OH HE3aBHUCHM OT HHX, C prrOﬁ — MOXCT CBOUMU PCUHICHUAMU BJIMATH HA
UX OeATCIbHOCTD.

bnaronapto 3a BHuManue!
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CONCLUDING STATEMENT BY H.E. MR. NAMJIL CHINBAT,
CHIEF JUSTICE OF THE CONSTITUTIONAL COURT
OF MONGOLIA, PRESIDENT OF THE ASSOCIATION OF
ASIAN CONSTITUTIONAL COURTS AND EQUIVALENT

INSTITUTIONS AT THE FIFTH CONGRESS OF THE
ASSOCIATION OF ASIAN CONSTITUTIONAL COURTS

Honorable Judges,

Ladies and Gentlemen,

The Fifth High-Level Congress of the Association of Asian
Constitutional Courts on the “Development of the Constitutional Review
in Asia” convened with representative physical and on-line participation in
Ulaanbaatar city successfully winds up its two days deliberations.

Sunny days accompany our meetings. As Mongols say “open soul
is like the sky” Mongolia’s crystal blue sky and warm calm weather follow
congress meetings as if foreseeing our bright future cooperation.

Our gratitude and tribute go to all AACC members and speakers
who have made contributions, shared good experience and knowledge,
made interesting and thought-provoking presentations as well as for the
support they have displayed to make ongoing AACC congress a success.

Our special thanks go to the Constitutional Courts of the Republic
of Korea, Turkey and Indonesia who are paramount supporters, guarantors
and reliable tower of strength for the AACC activity. We welcome their
high-level presence and participation at the current congress.

We pay tribute to Honorable President Yu Nam Sog of the CC of
the Republic of Korea, Honorable President Zuhtu Arslan of the CC of
Turkiye Republic, Honorable Anwar Usman, General Justice of the CC of
Indonesia, Honorable Kairat Mami, former AACC President and Chairman
of Constitutional Council of Kazakhstan for acceptance of our invitation
and their personal presence.

In my name and on behalf of the Constitutional Court of Mongolia
and AACC may I request our guests and national delegations to convey
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our sincere thanks for sending delegations to the heads of the constitutional
courts and supervisory agencies of Indonesia, Uzbekistan, Thailand, India
and Philippines as well as Russian Federation, Union of Myanmar, Kyrgyz
Republic, Islamic Republic of Pakistan, Tajikistan, Bangladesh and Jordan
for their on-line participation.

The congress participants in their deliberations noted the
constitutional courts and supervisory agencies continue to serve as
guarantors of the constitutional governance while protecting democracy, its
values, fundamental human rights and freedoms, ensuring a balance of state
establishment and governance, safeguarding legal basis for strengthening
specificities of the national constitutionality, social and political stability
as well as national development. It was reiterated the constitutional review
has a vital importance for overcoming modern multiple challenges.

I agree today’s world changes, impacts of globalization, speedy
technological development, worldwide pandemic, mass migration, flows
of refugees, climate change, economic and financial calamities create
huge challenges and problems which warrant resolution. Although
efforts are being undertaken to address these challenges ruling authorities
often make extraordinary decisions distorting a very substance of a rule
of law or breaching human rights. Under such complex circumstances
for constitutional review makers there is no other task than to protect
constitutionality and democratic values, guarantee human rights and
freedoms, ensure democracy, prevent countries from constitutional crisis
and ensure sustainable development.

The presentations made at the meetings contain countries’ good
experience, theory, concepts, studies, surveys, practical approaches,
interesting ideas and thoughts which have to re-think and reflect on. More
specifically:

Mr. Ki Young Kim, Constitutional Court Judge of the Republic
of Korea shared his experience how to make decisions on the protection
and guarantee personal information at the age of globalization and digital
development and how extraordinary restrictions set under COVID regime
were suspended by the court decisions. He noted constitutional review
bodies should have capacity to understand a substance and content of
emerging social changes. They should not forget basic purposes and guide
lines of the constitutional review.
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Mr. Kairat Mami, Chairman, Constitutional Council of Kazakhstan
made interesting presentation on the constitutional review in Kazakhstan,
reforms of legal environment of the protection of human rights,
computerization of the court meetings. I take this opportunity to welcome
the restoration of the Constitutional Court by Kazakhstan and elaboration
of'a new expanded constitutional review model.

Mr. Andrei Bushev, Constitutional Court Judge of the Russian
Federation argued how constitutional review and emerging new challenges
could be converted into advantages and new opportunities. Mr. Anwar
Usman, General Judge, Constitutional Court, Indonesia made a presentation
attracting special attention.

Mr. Jumabaev Latip, Constitutional Court Judge of the Kyrgyz
Republic made on-line presentation on the decisions taken during difficult
times of the COVID-19 pandemic, reforms of the constitutional review,
complaint receipt procedure on basic human rights and emerging changes.

Mr. Gafurov Askarjon, Constitutional Court Vice-Chairman,
Uzbekistan presented constitutional reform and development of the
constitutional review. Mr. Kuvvatzoda Foteh Juma, Constitutional Court
Judge, Tajikistan dealt on the specificity of the constitutional review
and its development trends. Mr.O.Munkhsaikhan, Director, Institute of
Constitutional Law, State University, Mongolia, Doctor(Ph.D) made
interesting report on overcoming difficulties in 2019 with a view to attain all-
nation consent to make new amendments to the Constitution of Mongolia.

Mrs.Tagred Hikmat, Constitutional Court Judge of Jordan
attracted attention to the theoretic approach and new study and survey
on the constitutional review. Mr.Ta Htai, Chairman, Constitutional
Tribunal, Union of Myanmar presented his country’s good experience on
computerization in the COVID-19 pandemic era.

These and other contributions contain multiple ideas, proposals
and realizable novelties. Let me cut short my remarks at this due to the
time restraint. Let me thank the constitutional courts and their supervisory
agencies and all the presentation makers for active participation and
deliberation during current congress. Let me also thank all the participants
at the meetings sharing their knowledge and experience as well as asking
questions and giving answers.
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On behalf of the congress organizers I thank interpreters, translators,
students, conference room service and all technical personnel and staff for
their efforts to make the Fifth Congress a success.

The Fifth AACC Congress comes to completion by the adoption
of Ulaanbaatar Declaration which, inter alia, “Reiterates that modern
world development calls upon states to strictly observe their constitutions
and ensure their effective compliance. It notes that responsibility of the
constitutional courts and their supervisory agencies will increase further. It
acknowledges that the negative consequences of the COVID-19 pandemic
and unpredictable emergency situations will directly affect activities and
efforts of the constitutional courts”.

Development does not come by itself. It comes by overcoming
any challenge, learning from your own lessons or others’, taking rightful
and reasonable decisions and setting out forward-looking approaches
and targets. The principal mechanism is to develop mutual relationship,
interaction and sharing experience. I am sure performance of the AACC
will have positive impact on the improvement of the constitutional courts
and their supervisory agencies in the region and common development and
prosperity.

Let me conclude with appeal for “mutual trust — joint efforts —
common results”.

Finally I invite you to take part in the cultural program on historical
traditions, customs and Mongolia’s way of life opening tomorrow. Under
program you will watch Mongolian traditional festivities. You will see
national wrestling, ride horses and experience archery.
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YHJICOH XYYJHUHAH IYYX, TYYHTOH AJTAJITTAX
BAWTYYJJIATYYABIH ABUVH HUVTIMJIPT UIH
5 IYT'AAP UX XYPJIBIT XAAK
MOHTOJI YJICBIH YH/ICAH XYYJIMHH IPIANH JIAPT A,
YHJICOH XYYJIMUH IYYX, TYYHT3H ATUJITITAX
BAUTYYJUIAT'YYIbIH ASUMH HUATIMJIAT UMH
EPOHXMINJIOIY H.YMHBATBIH X3JICOH YT

Ipxam wyyeuuo 33,

IApxamcrz xamazmaii, HOEO 00,

“Asu gaxp YHICOH XYYIUIH IIYYX 3PX MAJUNHH XOTKUT~ COIIBT
YHACOH XyynudH myyX, TYYHTIH aauiTrax OalryyiuaryyablH A3WiH
HudrMrude Tasayraap Mx Xypan eHmep TYBIUHMM TOJIOOJIONTIH,
OpPTeH OPOIIIOOTONTO0p OMEUYMIICOH OOJIOH HAXUM XOCOJIMOJI X3II03PIIP
VYnaanOaaTap XOTHOO XOE€p ©/16p aMKWITTal Xypalgak eH1epex OaiiHa.

bunnuii  XypnaelH BArdp  e©Apyyd Hapiar caiixaH Oaiinaa.
Momnronuyya spuxjaaa “TI3HI3p IWIUT yyJdaMm COTMAATIN raasr’. Xypal
0O0JICOH ©JpPYYIdA MOHTOJBIH XOX TIHIIP IRIIMAT caiixaH Oaiix, Hairap
NyllaaH Lar araapTtail OaiicaH Hb OMIHUN XaMTBIH aXWJlaraa Iaaliug
TPAJ TArITIH OalXbIH 033131 00JITI00 TIK Y3K OaifHa.

OHAXYY XypiabIl 30XHMOH Oaliryynaxaja J3MKIAT  Y3YYJICOH
YHACOH XYyynudH myyX, TYYHTIH aauiTrax OalryyiiaryyablH A3WidH
Huitrsmuruiin rumyya 60JI0H XypajiiaaH I39p WITIAI TaBbK €0pCAUNHH
TyplljIara, y33J1 CaHaaraa XyBaajllaH COHUPXOJITON 0ereen yp ereexrii
WITTAJ TaBbXK, XyBb HOMpPAD OpYyYJICAaH HHUWT WITIATY HapTaa XalyyH
Tajgapxaj WIDPXUIIDK, aXKIJIBIH aMKUIT XYChe.

Manaii HuMrsmisruiiH YW aXwularaadj roj  JI3MKISTUNAT
Y3YYJ3H, OaTanraa G0Nrox aXKuiiagar TYJITUHH TypBaH 4uyiyy Oon byrn
Haitpampax Cononroc YicelH YHICOH XyyluidH myyx, byra Haiipamaax
Typx YiceiH YHICOH XyynuiiH myyx, byrn Haitpamaax Uaagone3 YicsiH
YHIICOH XYYIHIH IIYYyX OMII?.

Bugauii ypuirelr XyissH aBu OMEWIdH XYpANILPH HpciH byrn
Haiipamnax Cosnonroc YiacelH YHACSH XyyiauiH myyxuiiH Epenxuitiery
Ho€éH 10y Ham Cor, byra Haiipampax Typk YicelH YHICOH XyyJauiiH
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myyxuiiH Epenxuiinerd Ho€H 3yxTy ApciaH, TYYHUI3H HUNUTSMITUNAH
eMHex epenxuilierdy byrn Haijpampnax Kasakcran VYicblH YHICOH
XYyJuiH 3eBienuiiH napra Ho€H Kaiipar Mamu HapT ryH?3 Tasnapxax
Oyiiraa HIRpXUNAIbE.

Men Teneenerdee miradcdH byra Haiipamaax Y3oekucran Yiic,
Taknannein Xaant Yic, byra Haiipamaax Ouatxar Yic, byra Haiipamaax
OunmunmuH YIChH YHACOH XYYJUWH IIYYX, XSHAITHIH OaWryysutarbiH
TAPTYYH HApT XyBHacaa 00ji0H Monrosn YickiH YHACOH XYYJWUWH IIDII,
YHICOH XYYyNWHH WIYYX, TYYHTH aguiTrax OalryyiuiaryyislH A3uiiH
HUWTAMIIPTUAH HAPUMH OMHOOC XallyyH Tajapxal WIPXUIDK Oairaar
YIIaMKUIK OTOXUUT 3PXOM 30UN]], TOJIO6JIOrd100C60 XYChE.

TYYHWIDH MA3BX 3YTr2J Tapral LaxumMaap OpoJILCOH byrpg
Haiipamnax Muanone3 Yic, Opocein Xonboousl Yic, byra Haiipammax
Mpasamapsin Xon6oonsl Yie, byra Haiipamaax Asep6aitkan Yic, byrn
Haiipamnax Kuprus Yinc, Wcnamsin byrn Haiipampax Ilakucran Vi,
byrn Haipampax Taxukucran Yiic, Manais Yic, Mansaus Yiic, byra
Haiipamnax banrnagem Apa Yiac, Mopnansl Xammmut Xaant YIiCbIH
YHIACOH XYyylnWifH IIyyX, XSHQJITBIH Oalryymnaryynan OaspiiacHaa
UIIDPXUNTIBE.

Xypana oponauordu YHACOH XYYJIHMH HIyyX OOJIOH XSTHAJITHIH
Oaifryymiaryya apauuian, TYYHUH YHAIT 3YHJIC, XYHUH YHICOH 3pX, 3pX
4eJIeer XaMraajaaxblH 33P3TLP3 YJIC OPHBI XOIKIMUI XaHrax 3pX 3YWMH
YHACUNT XaMraajik, YHJICOH XyyJIbT €CHbI OaTanraa 00K UpcoH Oereen
OHOOrMIH OPreH Lap XYpdd3r XamapcaH OJOH TalT COPUIT, O3PXIIIAINNAT
JaBaH Tyyjaxaa YHACOH XYYJIMHH XSHAITBIH YYpAI, OpPOJILIOO ©HIep
Oajiraar OXOH TAMIRIIINIIDD.

Munuit Ove 4 ©HOOTUHH JPIXUNA HUUTHHUT XaMapcaH OJIOH TajiT
©OpWIONT, WIWHAWID, JasfaplUIblH HOJIeeJes, TEXHOJIOIMHH XypATan
XOIKWJI, HUHUTUUTI XamapcaH Lap Taxaj, laraadiajn, AYPBIICAUMH HX
yperaj, yyp aMbCrajiblH  ©Op4ieiT 33p3T Hb YJIC OPHYyZaJ TOMOOXOH
copunT OOJIK, MIMHIBAIPIAX OJIOH acyyAJIbIl NAryyJypk Oaiiraatail caHai
HAr OaifHa. DAranp COpUAT, OIPXUIPUIMUT JaBaH TYyJaxblH TYJA YJIC
opoH Oyp uapmaiix Oaifraa 4 ctannapt Oyc apraap, XyyJb JI93]U19X EChIT
raXkyyzAyyJsicaH, dCXYJ XYHUM dPXUUI XOHJICOH IIMKABID, MIUNIIUNAT 3pX
OYXMIH 3TradayyA raprax Oaiina. Mitma sH3 XyHA yea YHACOH XyyJIuilH
XSHAIATBIT XOPADXKYYJIdrd Oux YHACOH XyylnbT €cC, apAYMIUIBIH YHOT
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3YHIICHIT XaMraaink, XyHUH 9pX, 3pX 4elieer 0aranraakyynaxbiH 39p3ridd
apauuian, YHACOH XyYyJIUHH XAMpajaac yJIC OPHOO COPIUIIDK, XOTKINNH
TOTTBOPTOM OaiiIbIT XaHTrax sSBAAN yyXay 00Dk OaifHa.

Xypanj TaBbCaH WITTAIYYA3l ©6PUHH OPHBI CaiiH TypILIaryyabir
Tycrax, OHOJI, Y331 OapuMTiaj, CyJaairaa UIHHXKWUITII, MNPAKTUKUNHH
UIMH? XaHJylara, XerKJIUiH Tajaap COHMPXOJITOH 0ereeji SpraH xapix,
APIAIYYJIdH OOIMOOP OJIOH CaHaar JPBIINYYJICOH OaifHa.

Tyxaiin6an, ConoHroc YiacelH YHACOH XyYIMWH HIYYXUIH IIyyTrd
HOEH KM EH KWM nasapumsk Oyil AukuTan XerKIMHH yen XyBUHH
MIIIIUIMAT  Xamraanax OoJIoH OaTanraaxyyjgax XypadH[I rapracas,
TYYHWIdH COVID-19-uitn mar yen TOrtoocoH 3yl Oyc Xsi3raapiajiThir
XYYMHTYH OOJNTOCOH ©OpUiH MIYYXUMH IIHHABIPIS TaHWILYYIDK,
Typljaraa COJWILCOH Hb OycHaj XHUIIUT OOJIOXYHIl caliXxaH >KHIII?
6aiinaa. MeH TApIdp PHAXYY COPHITHIH Yea YHJICOH XYYJIUHH XSHaIThIH
Oaliryyiiaryyl HUArMUMH ©epwWIeNTHIH MOH uYaHap, aryyJrbil OMITOH
TaHUX YaJBapTail OalXbIH 39P3TIP? YHIACOH XYYJIUHH XSHAITHIH YHACOH
30pUIT0, YUI' YYPTHHT yMapTak OOJOXIYH T9K LOXOH TAIMIAIIICIHTIN
X3H 4 caHall HUIIX 0u3 3.

Xapun Kazaxcran YiacblH YHACOH XyyJlWiH 36BJIOJIMIH Japra
HOEH KAMPAT MAMMU Kasaxcran naxb YHICOH XYYIHMHH XsHAINT,
XOMKJIMMH XaHJUIarblH Tajlaap COHHUPXOJTOM WITIDJ TaBbX, XYHUU
SPXUUT XaMraajiax 3pX 3YHH OpYHBI XYPIdH XUHII9K Oaiiraa MIMHATIOII,
UIYYXUHH aKuilaraar HaxuMKyyJiaX YW 30pbX OyH eepusienTuitH
Tajaap sipbCcaH Hb aHXaapal TaTtax OaiiHa. OH> nampampa Kazakcran Yic
YHACOH XYYJHIH LIYYX33 COPII3H TOTTOOXK, TYC yJIcaa YHJICOH XYYJIUWH
XSTHAJITBIT WITYY ©pTeH XYPIIH/I X3PATKYYIIdX LIUHD 3arBapbir Ouit 00JIrox
Oyiin OasipTaiil Oaiiraaraa WIDPXHUIIIBE.

OpocbiH X051000HB! YIICBIH YHACOH XYYJIUHH LIYYXUHH HIyyrd
HOFEH AHJPEN BYIIEB copunThlH yewitH YHICOH XYyJIHilH XAHAIT,
yUUpPCaH COPWITHII X3PX3H OOJOMXK OOJTOH alIMIyax Tanaap XeHIeH
SpbCaH Hb 11T Yed OJICOH, SPI3H XapiK, 3PIIIYYJIdH 00JI0X OJIOH aCyyJThIr
OuIPHN Y13k OaitHa. MeH VHaoHe3 YichiH YHACIH XyyJIUHH HIYYXUIH
Epenxuii uryyra HOEH AHBAP YCMAHDI untran 4 oHIroii anxaapain
TaTJIaa.

Haxumaap oponucon Kuprusz YicelH YHACOH XyyJIulH IIYYXHITH
myyrd HOEH XYMAFBAEB JIATUIT COVID-19 Hap TaxXJIbIH XYH]
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HOXLOJJ rapraca MIUHABIPYYAdD TaHWILYYJDK, YHICOH XYyYJIUNH
HIYYX 9PX MAUTHIH 3pX 3YHH OpUHBI XYPAISHI XMUTAPK Oaliraa 3apuMbIH
IIUHKTIN IIUHATI, YHIACOH DPXUHUH TOMIUIBIT XYJ32H aBaxX XYpP3dHI
rapcaH eepwIeNITHIH Tanaap pbcaH Hb COHUPXOJITON Oaiinaa.

Men V306ekuctan VYIiChIH YHICOH XYYJIUWH WIYYXHHH OpPJIOTY
napra HOEH TA®YPOB ACKAPXOH Ttyc yiaceiH YHACOH XyyiuiiH
HIMHAWIBA O0O0JIOH YHJACOH XYYJIMHH XSHAIThIH XOTKIMNHH XaHAJarblH
tanaap, Taxkukucran YicelH YHACOH XyynuiiH myyxuiie myyra HOEH
KYBBAT30IA ®OTEX XYMA TaxukctaHn naxb YHACOH XYYJIUWH
XSHAJITBIH OHLJIOT, MP33JYHH TOJOBUWH Tajiaap, MeH MoHron YIICbIH
opoauordy MYUC - YHACAH XyyJIHiH 3pX 3YWH XYPAIAJIIHTHIH 3axupai,
noxtop (Ph.D), mpodeccop HOEH O.MOHXCAUXAH 2019 ong
Mouron YiceiH YHICOH XyYJibJl OPYYJICAaH HAMAJIT, 00PUIIOJITHITH COPUIT
OAPXIIIIUUT YHAICHUM 36BINWIIUIMIH XYPIIHI XOPXdOH JaBaH TyyJcaH
Tajaap caiixaH WJITI3J TaBUJIAa.

DHAXYY XypanJ Laxumaap opoiiox Oaiiraa Mopmansl YHACOH
Xyymuiite myyxumitn myyra XATATTAU TATPEJ]T XUKMAT Ywuuacon
XYYJIMHH XSIHAJITBIH OHOJIBIH YNT XaHAJIara, MIMHD CyJaliraaHbl YUTIIIUNH
TaJlaapX TAHWILYYJICaH Hb COHUPXOJI TaTax OaiiHa. TyyHuwI9H MbsiHMapbIH
Yucon Xyymuita TpubyHansis qapra HOEH TA XTAU copuntein yeuiin
YHACOH XyyJMHH XSHAITBIH LAXUMXKYYJIAIT, ©0PUIH OpHBI TypLUIArbIl
TaHWJIIYYyJICaH Hb IIUHAJIAT OaiiHa.

Xypang XamanuariacsH Oycal WITIIYYI OJIOH caiixaH caHaa,
HIMHYIAT TypUUIara, Xap3rKyY/DK 000X KUIIryya gypaaraiaa. Llar 6ara
YUYUpP UHIDO] TOBYWIBE.

MeH 53H3XYY XYpJbIH aXHW/UIaraanJ OpOJLOH caHal 00100
Xapamryi ColmimoX, acyyiT acyys, M3AJIAT Typlljiaraa XyBaaican 0yx
XYMYYCT Tajapxai WIdpXuiliibe

XypJIbIH @XKUJUIaraar aMXuiITTai 60710X0 OYX TaJbIH XyBb HIMPI?
opyyican XYPAJIIAAH JAPIAJIATY HAP OGomon opuyynardun,
TEXHUKUMH QXWITaH, OIOYTHYYZ OOJOH HHMMT XYMYYCT Xypad 30XHOH
OallryyaryibiH ©MHOOC Tajgapxajl HIIPXHUIIIbE.

Onoxyy TaBmyraap Mx xypubiH yp AyH Oomk YinaanGaatapbiH
TyHxarnan Oarnaricann Oasprail GaitHa. Yr TyHxarjang “- Jlpnxuit
JaXWHbl OHOOTUNH XOIKJIMHH Y SBIl Hb yIC OPHYYA YHICOH Xyylua
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YaH[[ CaXWXK, TYYHUI OUETATUIT Yp AYHTIH XaHTaXbIr yjam Oyp maapaax
Oaliraar OaTayx,

- YH/ICOH XYYJIUIAH ITYYX, XSTHAITBHIH OalTyyJuIaryyiblH Xapuyiyiara
[[aalu] ©COH HAMATIIIX Hb 3alJIIITy# Oairaar 10OX0H TAIMJIATIIIK,

- Cyynuiin xunyyada yyceoan KOBU/I-19-niiH nap TaxislH Xop
YPIUIMT 33p3T TPHATUIH TaaBapiallryid Hexuen Oalamyya Hb YHACOH
XYYJIUIH HIYYXYYAMRH VI @XUJUlaraasj uryy1 HeJeeilex COpUIT 00K
Oaifraar TOMAIIIACIH” OUIID.

Xerkui 6071 HAT X3BUIH Oaiiiiaac 61t 60JI0XTYH, aauBaa COPUITHIT
JaBaH TYYJDK, ©0pUHH OO0JIOH OYCIBIH Typluiara JI33p Cypaslliax, CailH
caiixaH, 36B 3YMTAH MIMUUIIAC VI3 KUIID aBY, LAALIJIbIH XaHIJara,
30pWJITO0 TOTTOOXK Oaixk Xerkuin Owit OomHo. WIHXYYy Xerkuxen
XaMTBIH Xapuiaa Ol 00JITroK, XaMTpaH aXXWIIaX, XapuillaH TypIuiara
COJIMJILIOX Hb rojl Xeuryypar Oongor. Mitma OunHuii Gaifryysican 3HIXYY
HUNI3MIIATURH VI axuuiaraa 0ot 3H3 Oyc HYTTUiH YHJICOH XyyJIuiH
HIYYX, XSHaJITBIH OalTyyIIaryy/ JIblH Yilll akusuiaraar yjaam 00J0BCpOHTYH
00JroX, XaMTpaH XeruH JIPBUIMX3 YyXal Heslee y3YYJDk Oaiiraa 6ereen
Y3YYJIC29p 1 Gaifx O0THO MAATT UTTIATIH OaifHa.

Wurasg “XAPWILAH UTIOJIIDJI - XAMTBIH XYUYMH
YAPMAMIIT - XAMTBIH YP JIYH” racoH ypuaraapaa XypiiblH Vil
aXujularaar eHaepIyyJse.

Ta Oyxuuir mapraam 000X MOHTOJ OpHBI TYYX2H YJaMKiall,
MOHTOJI aXYHT XapyyJicaH COEIBIT XoTOI0ePT ypbxk OaliHa. YT xeTendepeep
SPTHIIC OIMHUT XYPTIJ XaJarajariad UPCOIH MOHTOJIBIT yIaMKIaNT dSPURH
TYpBaH Haajgam, TIp JAyHAaa OOxwifH OapuiaaHBIT 33K COHHPXOX
6o1omxkTol Oereen Ta OyXx3H eepciee cyp XapBaxk, MOPb YHaX Y3IXUNT
ypbx OaiiHa.

Amnxaapan xaHayyJscanz Oaspianaa.
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THE ULAANBAATAR DECLARATION OF THE 5" CONGRESS OF
THE ASSOCIATION OF ASIAN CONSTITUTIONAL COURTS
AND EQUIVALENT INSTITUTIONS

August 19, 2022, Ulaanbaatar, Mongolia

We, the Members of the Association of Asian Constitutional Courts and
Equivalent Institutions, held the 5™ Congress in a hybrid form — in person and
virtually, on August 18-19, 2022 in Ulaanbaatar, Mongolia, under the theme "Recent
Developments of Constitutional Justice in Asia".

During the 5™ Congress, we have mutually exchanged experience on
respecting and strengthening the constitutionalism, protecting the fundamental rights
and freedoms of every person in the face of the Covid-19 pandemic, and improving
the mechanisms for human rights protection. Consequently, the role of the
constitutional courts and equivalent institutions within the mechanism of human
rights protection has been reaffirmed more than ever. It's appreciative that we have
been able to overcome the long-standing pandemic situation that dragged on for
more than two years and held productive, amicable meetings that have expanded
the scope of our cooperation.

Reiterating the achievements of the AACC since its establishment in 2010,
taking into consideration the outcome of the 5™ Congress 2022, we declare the
following in Ulaanbaatar:

1. We reaffirm that the social, economic, political and cultural development
process taking place throughout the world increasingly demands the countries to
adhere to the Constitution and ensure its effective implementation.
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2. We emphasize that the constitutional courts and equivalent institutions
have been playing an exclusive role in exercising supreme supervision over the
implementation of the Constitution and in guaranteeing for strict observance of the
Constitution, and that the responsibilities of these bodies would inevitably increase in
the future. We stress the fact that the unforeseen circumstances, such as the
devastating effects of the Covid-19 pandemic in recent years, have directly
challenged the functioning of constitutional courts.

3. The Members of the AACC are encouraged to take active part in the g
Congress of the World Conference on Constitutional Justice to be held on October 4-
8, 2022 in Bali, Republic of Indonesia.

4. The AACC is open for accession of the constitutional courts and equivalent
institutions that pursue our common goals. In this regard, welcoming the accession
to the AACC of the Supreme Constitutional Court of Palestine during the 5th
Congress, the AACC reiterates its policy of steady expansion, and therefore invites
once again other Asian constitutional courts and equivalent institutions to become a
member of the Association.

PRESIDENT OF THE AACC CHINBAT NAMJIL
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YITAAHBAATAPCKAA OEKINAPALIUA MATOMO KOHIPECCA
ACCOLMALINM ABUATCKUX KOHCTUTYLIMOHHBLIX CYAOB
W SKBUBAJEHTHbIX MHCTUTYTOB

19 aseycma 2022 e., Ynaan6aamap, MoHzonus

Mbi, uneHnbl AccouuaumM  asuaTCKUX  KOHCTUTYLMOHHbIX CyAOB M
SKBUBANEHTHbIX MHCTUTYTOB, nposenu 18-19 asrycta 2022 roga B r. YnaaHb6aatap,
Monronus, MaTteidi Konrpecc Ha Temy «Tekyiljee pasBUTUE KOHCTUTYLMOHHOMO
npasocyaus B Asum» B rMOpuAHOM hopMaTe — O4HO U BUPTYarnbHO.

B xope TMstoro KoHrpecca ™Mbl B3aMMHO OOMEHSINMMCb OMBITOM MO
CODMIOAGHUIO U YKPEMSEHUIO KOHCTUTYLMOHANM3Ma, 3aluTe OCHOBHbIX MpaB u
csob0oa KaXKgoro yenoseka B ycrnoBusix naHgemumn Kosug-19, coOBEpLLEHCTBOBAHMIO
MEX3HU3MOB 3aLLMTHLI NPaB YenoBeka. B pesynbTate, ponb KOHCTUTYLIMOHHBIX CYAOB
N 3KBMBANEHTHbIX WHCTUTYTOB B MEXaHU3Me 3aWuTbl NpaB  4Yenoseka
noaTeepxaaerca bonee yem korga-nubo. OTpagHo, UTO HaM YAanoch NPeoaoneTb
3arsHysLylocs Oonee uyem Ha ABa roAa CUTYaUMi0 C NaHBEeMUen n npoBecTv
NPOAYKTUBHbLIE,  [OPYXECKME  BCTPEYM, paclmpuBLUME  pPaMK¥  Hallero
COTPYAHUYECTBA.

Mogteepxpas poctveHus AAKC c momeHTa ee cosganua B 2010 roay,
npuHuMas BO BHumadue wutoru [latoro Kodrpecca 2022 roga, 3assnsiem B
YnaaH6aatape 0 HWKeCrneayoweM:

1. Mbl 3aHOBO NOATBEPXAAEM, UYTO MPOUCXOLSALLUMIA BO BCEM MUPE NpoLecc

CoLManbHONo, SKOHOMMYECKOro, MOMUTUYECKOro U KynbTYpHOro passutus BCe
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Oonbiie TpebyeT oOT cTpad coGniopenusi KoHctutyumm wu obecnevenuss ee
achheKkTUBHON peanu3saunn.

2. Mbi npupaem ocoboe 3HayeHue TOMY, YTO KOHCTUTYLIMOHHBLIE CYAbl U
3KBMBANEHTHbIE WMHCTUTYTHI WIPaloT MUCKIOUYMTENbHYIO PONb B OCYLLECTBIEHUM
BbICLLIETO KOHTPONs 3a BbinonHeHuem KoHCTUTYUMM ©n B rapaHTupoBaHum
HeyckopuTenbHoro cobriioaeHus Konctutyuuu, u 4To 06A3aHHOCTU 3TUX OpraHoB
Hen3bexHo Bospactyt B Oyayuwem. Mol noguepkusaem TOT (pakT, u4To
HenpeABUAEHHbIE OOCTOSITENLCTBA, TakMe KaK paspylumTenbHbie NOCNeAcTBvs
nanaemun Kosua-19 B nocneaHue rogbl, HanpsamMyr OCIIOKHUINA (PYHKLVOHMPOBaHWE
KOHCTUTYLIMOHHbBIX CYA0B.

3. Uneuot AAKC npusbiBaioTCs npuHATL aktuBHoe ydyactue B [latom
KoHrpecce BcemupHoi KOHMEPEHLIMM MO KOHCTUTYLMOHHOMY NPaBOCYAMNIO, KOTOPbIV

cocTouTcs 4-8 okTabps 2022 ropa Ha banu, Pecnybnuka UHpoHesus.

4. AAKC OTKpuIT Ans NPUCOSOUHEHUS KOHCTUTYLMOHHBLIX CYZOB ©
AKBUBANMEHTHBIX UHCTUTYTOB, Npecrnegyowmx Haww obuwme uenuv. B cBasu ¢ atum,
npuBeTcTBYs npucoeamHeHve Kk AAKC BepxOBHOMO KOHCTUTYLMOHHOTO cypa
Manectunbl Bo Bpemsi Mstoro Kowrpecca, AAKC noaTBepXoaeT CBOW NONUTUKY
HEYKIMOHHOrO paclUMpeHus W, CrnegoBaTenbHO, BHOBb MNpurnawaer papyrue
asviaTCKMe KOHCTUTYLIMOHHbIE CyAbl W 3KBUBAMNEHTHbIE WHCTUTYTbI CTaTb 4YfieHamu
Accoumauun.

MPEACEOATEJb AAKC MKW YNUHBAT
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YHAC3H XYYNUIAH LWYYX BONOH TYYHT3W AOUITTAX
BAWIYYINAINYYabiH A3WAH HUAMSMI3rumH
5 [IVIAAP UX XYPIbiH YNAAHBAATAPBLIH TYHXAMNAT

Mownzon Ync, Ynaan6aamap xom, 2022.08.19.

YHACSH xyynuiAH wyyx GOnoH TyyHTaW aguntrax OGawryynnaryyabiH A3vidH
HUArBMN3MAH yyg Oug 2022 ool 8 gyraap capbiH 18-19-uwi egep Mowron
YnceiH YnaaHGaatap xoTHOO “A3u paxb YHACSH XYYNWWH LWYYX 3pX MIANVAH
XSDKNUIMH eHeeruiiH Gaigan” cagBuiiH xypaaHg 5 ayraap Wix Xypneir 6GueunncaH

BGOornoH Laxum XoconMon xanbapaap 30xuoH Gauryynnaa.

5 pyraap Wx Xyprmaap YHACAH XyynbT EcCbir A3343mK, ynam 6yp
ToneBLuyynax, Koeug 19-vilH Lap TaxnbiH Hexuens XyH OyxHui YHAC3H 3pX, 3px
YONesr xamraanax, XyYHWW 3pXuAr Xamraanax MEXaHU3MbIl Cabxpyynax Tanaap
XapunuaH Typlunara cyaannaa. YnMaap XyHuii 3pXuiAr Xamraanax MexaHusmj
YHACOH XyYNuMH LIVYX, TYYHTIR aguntrax BanryynnarsiH 33n3ax Ganp cyypuir ynam
Gartatras. WitHxyy cyynuiiH XOEp Xun rapyi Xyrauaadbl TypLl ypramkumk 6yn uap
TaxXNbH Hexuyen GaWpnaac rapy, XaMTbhiH  2KMNNaraaHb!  Xyp33ar  TANC3H,

BprexyyrncaH, yp AYHT3# Hexepcer yynsanTtyys 6oncoHg Tanapxantan 6anHa.

YXWAH 2010 oHg OGanryynargcaHaac xovwl amxunt OyTaanass GartartraH,
2022 oxbi 5 gyraap Vix XypnbiH yp AyHr xapransaH oug 6yxas Ynaanbaarap xoTHOO
[apaax 3yMnuiir Tynxarnax 6anHa:

1. Oanxui gaxuHg rapy Oy HUNr3mM, 3AUAH 3acar, YNc Tep, COENbIH XenKIMIAH
YN §BL Hb YNC OpHYYA YHAC3H Xyynua YaHz caxwi, TYYHUA Ouenantuiir yp AyHTan
XaHraxeir ynam 6yp waapaax Gaviraar 6ug paxun 6aramk 6anHa.
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2. YHACSH XyynuiiH wyyx O0NoH TyyHTaM aguntrax Sanryynnaryyg Hb YHACSH
XyynuiH Ovenantag A334 XxaHanT TaBux, YHACOH XYynuiar Jadvgnad caxuynax
Gatanraa 6OnMOX OHUFOW 4YWT YYpraa ryrAuaTracasp Oairaa Gereef 24rasp
GairyynnarblH xapuylnara Laaillui eCeH H3MSrAdX Hb 3ainwryin Gairaar LOXOH
Tamaarnas. CyynuitH »aanyyasa yyceaH Koeup 19-uitH Lap TaxnbiH XOP YPLUMWE 33p3r
r3H3TUNH TaaBapnawryi Hexuen Gananyya Hb YHACOH XYYINUWH LUYYXYYOWUAH YIAn
axunnaraang wyya Hensenex copunt 6ok Banraar Tamaarnax 6anHa.

3. byra Haitpamaax UhpoHes Yncoin banup 2022 oHet 10 gyraap capbiH 4-8-
Hbl ©APYYASA, 30XMOrA0X YHAC3H XYYUIAH WYYX 3pX M3ANUIAH Oanxuitd 6ara XypribiH
5 pyraap Wx Xypang YXWAH-uiAH rywyyavidr uassxTan oponuoxsir ypyuark 6anHa.

4. YXUWAH Hb OugHuin HUATNST 3opunmoir Sapumrangar YHACSH XYYNuiH Lyyx
GonoH TyyHTaMm apguntrax Oanryynnaryyaan HIragsH OpoXoh HIaNTTan. YyHTaM
xonborayynad 5 pyraap WMix XypnbiH yesp [lManectubl YHAC3H XyynuiiH A934
wyyxuind YXIHAH-T anccanuir caviwaad xynasH asy, YXWAH Hb Tyywiraid eprexuH
Tanax 6oanoroo paxuH Hotomk Oairaa 6a AsuviiH Oycan YHACOH XYYMUAH LLyyX
GonoH TyyHTOWM agwunrax OGanryynnaryyabir HuArsMnarvilH rullyyH33p SnCaxuiir
OaxvH ypbx GanHa.

YXLWAH-MIAH EPSHXUANSNY H.YMHBAT
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AXb YHOC3H XYYNUAH

va 3PX MOANUIH RECENT DEVELOPMENTS OF

VAH BHEOIN Lol CONSTITUTIONAL JUSTICE R o e
nan IN ASiA RPABOGYEA & Ao
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The President of the Association of Asian Constitutional Courts and Equivalent
Institutions and Chief Justice of the Constitutional Court of Mongolia
H.E. Mr. Chinbat Namjil delivers an opening remarks of the 5th Congress.

Symbol of the 5" Congress of the Association of Asian Constitutional Courts and
Equivalent Institutions.
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DEVELOPMENTS OF TEKYILEE PASBY”
ITUTIONAL e HoTHTVLUMOR £ e
\BOCYAUSA B /.

Heads of delegations of the 5" Congress of the Association of Asian Constitutional
Courts and Equivalent Institutions.

Delegations of the 5" Congress of the Association of Asian Constitutional Courts and
Equivalent Institutions.
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Opening ceremony of the 5 Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions.

"5 CoNGRESS OF THEA

Opening ceremony of the 5% Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions. /3D show/
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5-v1u KI)HZPECC Accouuauuu A3uamckux K(mcmumyuuouubtx Cy()08 U IK6UBAJICHNIHBIX UHCMUNYMO6

Opening ceremony of the 5 Congress of the Association of Asian Constitutional Courts
and Equivalent Institutions. /3D show/

Board of Members Meeting of the Association of Asian Constitutional Courts and
Equivalent Institutions.
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The 5™ Congress of the Association of Asian Constitutional Courts and Equivalent
Institutions.

| Y e

Institutions, Chief Justice of the Constitutional Court of Mongolia
H.E. Mr. Chinbat Namjil delivers a closing remarks of the 5" Congress.
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5-vuit Konepecc Accouyuayuu Azuamckux Koncmumyyuonnix cy0oe u IKk6ueaneHmHuovlx UHCHUMYMos

The gala concert dedicated for the online participants.
The 5" Congress of the Association of Asian Constitutional Courts and Equivalent
Institutions was held in person and in online format.
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