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UcTopnsa KOHCTUTYLIMOHHOTO History of co

KOHTpons

In 1803, the United States introduced constitutional control for the first time.

The case of Marbury v. Madison in the US Supreme Court: laws may be found not in
accordance with the country's constitution.

B 1803 rogy CLUA Bnepsble BBESM KOHCTUTYLIMOHHBIN KOHTPOSTb.

Oeno Mapbapu npotne MagucoHa B BepxosHom cyge CLUA: 3akoHbl MoryT 6biTb
MpU3HaHbl He COOTBETCTBYOLWMMU KOHCTUTYLUKN CTPaHbI.

FaHc Kenb3eH, n3BeCcTHbIN npaBoBead, cyabst KoHcTuTyumoHHoro Cyna ABCTpum B
Hadane XX Beka paspaboTtan mModesib KOHUEHMPUPOBAHHO20 (UeHmMpasiu308aHHO20)
KOHCMUMYUUOHHO20 KOHMPOJIS - OTAENbHbIN OpraH, OObIMHO HaxoAdAwMica 3a
npegenamm cygebHorM CuUCTeMbl, HagensdeTcss MOMHOMOYUSMWU AN NPOBEPKU
KOHCTUTYLLMOHHOCTM HOPMAaTMBHbIX aKTOB

Hans Kelsen, well-known legal scholar, a judge of the Austrian Constitutional Court,
at the beginning of the XX™ century, developed a model of concentrated (centralized)
constitutional review - a separate body, usually outside the judicial system, is
empowered to review the constitutionality of legal acts.

Valid in most countries: : Albania, Algeria, Andorra, Armenia, Austria, Azerbaijan,
Belgium, Belarus, Croatia, Czech Republic, France, Georgia, Germany, Hungary,
Italy, , Republic of Korea, Latvia, Liechtenstein, Lithuania, Luxembourg,
Morocco, North Macedonia, Poland, Russia, San Marino, Serbia, Slovakia, Slovenia,
Spain, Tunisia, Turkey, Ukraine, etc.

HencteyeT B 6onbwnHcTBE cTpaH: AnbaHusa, Amkup, AHgoppa, ApMmeHnsa, ABCTpus,
AszepbangxaH, benbrus, benapycb, Xopsatus, Yexus, ®paHums, pysus, Nepmanus,
BeHrpua, Utanug, , Pecnybnuka Kopes, JlatBus, JluxteHwTenH, Jlntea,
JTrokcembypr, Mapokko, CeBepHas Makegonus, [Monbwa, Poccus, Can-MapuHo,
Cepbus, Cnosakus, CnoseHus, Vcnanus, TyHuc, Typumsa, YkpavHa v gp.




BceMmupHaa koHdepeHUUs No
KOHCTUTYLUMOHHOMY NpaBoCcCyauio

76 ¢
KOHCTUTYLMOHHbIX
CynoB N COBETOB

117

4YrieHOB

41

BepxoBHble cyAabl,
KOHCTUTYLUUOHHLIE
nanartbl U Ap.

World Conference on Constitut

Justice

767
Constitutional courts
and councils




UcTopuns KOHCTUTYLIMOHHOIO KOHTPOSA
B KazaxcTtaHe

C 1995
roga

1992-1995 rr. ‘

KoHcTuTyunoHHbIn CoBer,

KOTOPbIV BOCMPUHAN OCHOBHbIE
‘ 4yepTbl crneumann3vpoBaHHON

KOHLEHTPMPOBaHHOW MOZEenu.

KOHCTUTYLMOHHbIN
1989 ro Cyn Pecny6nukm

Ka3axcTaH
o

Komurert
KOHCTUTYLIMOHHOIO
Hap3opa Kasaxckom
CCP (He 6bIn co3gaH)

Cybbektom obpawenns Obinm  u
rpaxaaHe.

Mor npoBepsiTb KOHCTUTYLIMOHHOCTb
He TOMbKO 3aKoHo4ATenbCTBa, HO U
NPaKTUKW €ero MNPUMEHEHUs, Ha nepBbIX
nopax pgaxe nNo CBOEN MHULMATUBE
BO30y>xaan npon3BoacTBa.

History of constitutional r
in Kaza

Since 1995

1992-1995 ‘

Constitutional
adopted the mai
‘ specialized conc

Constitutional Court
of the Republic of

Kazakhstan
. l
Committee of

Constitutional .
Supervision of the Citizens could appl

Kazakh SSR (was not It could review
created) not only legislation,

its application, a
proceedings on i

1989



KoHcTuTYUuMOHHbLIN CoBeT:;

He BMELUNBaEeTCs B OrpaHn4MBaeTCcs TONbKO
YCTaHOBIEHNE CYO0M NPOBEPKOW KOHCTUTYLIMOHHOCTY
dhakTnyecknx obCcToATENBLCTB NpaBOBOW HOPMbI
aena v lopuanyeckyto 4

KBanudukaumo aesaHus

KOHCTUTYUWOHHLIA COBET PECMYGMMKM KASAXCTAH
v
He paccmaTpuBaeT 3aKOHHOCTb
BbIHECEHHbIX CyAeOHbIX peLleHuni

dunsnyeckune " topmanyeckmne nmuya nvewT npaBo
onocpenoBaHHoro obpaweHnsa B KOHCTUTYUMOHHbLIN COBET 4vepes
cyabl Pecnybnuku

Takol MexaHu3M npuMeHsieTcst B bonee Yyem 40 cTpaHax.

Constitutional Council:

does not interfere with the
establishment by the court of
the factual circumstances of
the case and the legal 4
qualification of the act :

Rﬁ

CONSTITUTIONAL COUNCIL OF THE REPUBLIC OF KAZAKHSTAN

is limited only on review of the
constitutionality of a legal norm

{ e
=
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v
does not consider the legality of the court
decisions

Individuals and legal entities have the right of indirect appeal to the
Constitutional Council through the courts of the Republic

This mechanism is used in over 40 countries.




CTtatncrtuka obpalieHuns cynos B
KoHcTuTyunoHHbin CoBeT 3a 25 net

B KoHcTuTyumnoHHbin CoBeT noctynuno 71 npeacrasneHve Cyaos:

\/ 40 - NpUHATO K NPOM3BOACTBY

9 — B nocrneayoLleM npekpawieHo

no 10-tn npeacraBjieHNnAM oOTAerlibHble TpaBOBble HOPMbI
Obinu NPMU3HaHbl HE COOTBETCTBYHOLLNMHN KOHCTI/ITyLI,I/II/I

no 21 obpalleHussM npaBoBble HOPMbl ObiNMM MpPU3HaHbI
COOTBETCTBYOLWUMN KOHCTUTYLIMK, OOHAKO C BbISIBNEHUEM
HeJoOCTaTKOB UM BHECEHWEM  pekoMeHaauui no  UX
COBEpPLUEHCTBOBaHNIO

The Constitutional Council received 71 appeals from the cou

Statistics of court appeals t
Constitutional Council for 25

\/ 40 — accepted for proceedings

9 — subsequently discontinued

In 10 cases, certain legal provisions were found
unconstitutional

In 21 cases, the legal provisions were found
conformity with the Constitution, however,
identification of shortcomings< and the Intr
recommendations for their improvement



NMpeameT obpalueHuns: The subject of app

Constitutional laws: on elections

— e
|: Kogekchl: YK, K, YTIK, I'TIK, KoAll, KobC, o Hanorax.

3aKoHbI: 0 Npocoto3ax, agBokaType, HoTapuaTte, aMHUCTUM,
NCMNONMHUTENBHOM MPOM3BOACTBE, HOPMATUBHbIX MPaBOBbLIX akTax, O
NEeHCNOHHOM obecnedeHnn, 0 peabunuTaumm XepTs MacCoBbIX
NONUTUYECKUX PENPECCUN, O COLMANbHOW 3aLUMTe rpaxkaaH, MoCTpaaaBLLNX
BCEACTBME SAepHbIX UcnbiTaHnn Ha CemmnanaTtMHCKOM UCMbITaTeNbHOM
SIAEPHOM MOJIUrOHE, O COLUManbHOW 3allMTe rpaxaaH, MoCcTpagaBLLNX
BCrieAcTBue akonormyeckoro 6encteus B MNprnapanbe, 0 rocyaapCTBEHHON
pernctpaumm npae Ha HEOBWKMMOE UMYLLIECTBO, O MUTPALMKN HaceneHus, o

KUINMULLHBIX OTHOLLEeHUNAX
= —
©aHKax 1 6aHKOBCKOW AeATerbHOCTH
—
—
B o e e
CTaBKM BO3HaArpaxaneHud no gorosopy 3anma
— I
— T

Codes: Criminal Code, Civil Code, Criminal Procedure Code, Civil
Procedure Code, Code of Administrative Offenses, Code on Marriage
(Matrimony) and Family, on taxes.

Laws: on trade unions, advocacy, notaries, amnesty, enforcement
proceedings, regulatory legal acts, on pensions, on the rehabilitation of
victims of mass political repression, on social protection of citizens who
suffered from nuclear tests at the Semipalatinsk nuclear test site, on
social protection of citizens, victims due to environmental disaster in
the Aral Sea region, on state registration of rights to real estate, on
population migration, on housing relations

Presidential decrees having the force of law: on civil service, On
Banks and Banking Activities

International agreements: on the complex "Baikonur"

Government decrees

Acts of the National Bank: Rules for Calculating the Annual Effective
Interest Rate under a Loan Agreement

Orders of ministers

Decisions of local executive bodies

MocTaHOBNEHMA CYAO0B: YroMoBHOI KoNnernm ANMaTUHCKOro 061acTHOro Court decisions: the criminal collegium of the Almaty regional court

cyna

- -




CtaTucTtnka obpalweHum cyqoB B OpraHbl
KOHCTUTYLMOHHOIO KOHTPONSA 3a
nocnegHue roabl

B KoHcTuTyumoHHbin CoBeT KasaxcTaHa:

2018 2019 2020
Kon-Bo : ; i
obpalleHuin
CynoB:

»  KoHcTtutyumnoHHbin CoseT ®paHuum ¢ 2010 roga: 1000
npeacraBneHnun cyaos

» B npowrnom rogy KoHcTutyumoHHbin Cya Kopewn - 1005
obpallieHni cynos.

» B 2019 rogy B KC Mongosbl — 192, KC AsepbangxaHa -12.

\

Statistics of courts’ ap
constitutional review bodies |

To the Constitutional Council of Kazakhstan:

Year: 2018 2019 2020

Number of : :

court
appeals

»  The Constitutional Council of France since 201
court appeals

» Last year, the Constitutional Court of Korea re
court appeals.

» In 2019, the Constitutional Court of Mold
Constitutional Court of Azerbaijan — 1



O6paweHue cyaa
B KOHCTUTYLUMOHHBbLIN COBET cornacHo crtatbe
78 KoHcTutyumum KaszaxctaHa (BapmaHTbl):

MHEHME CaMOro cyabMu, KOTOpbIA Mpulien K BbiBoAy 006 yLiemreHuu
3aKOHOM MpaB YernoBeka

o6ocHOBaHHOE X04aTancTBO YYaCTHUKOB Npouecca (gaxe ecnv cyabs ero
He pasgenser)

CcydbA COBMECTHO C Yy4daCTHMKaMun 3acefaHuda, eclim Ux no3nunn
coBnagaroT N OHM BCE CHUTAIOT I'IpaBOBOﬁ aKT HEKOHCTUTYUNOHHbIM.

Moacyonmbin

Mpokypop OTBETUMK

Court appeal to the Constitutional Coun
accordance with Article 78 of the Consti
of Kazakhstan (options):

the opinion of the judge himself, who came to the conclusion a
violation of human rights by the law

Motivated petition from the participants to the proceedings (eve
judge does not share it)

the judge, together with the participants to the proceedings, I
positions coincide and they all consider the legal act unconstitutional.

-
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KOHCTHTYUMDHAbIR []EEK’EEII)‘E-’NM KABRKLTIA
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Accused

Prosecutor Defendant



PopmMynmpoBKU HOPM KOHCTUTYLUU U
3aKOHOB 00 OCHOBaHMUSIX OOpalLLeHuns
cypoB B KC

Ecnu cya npuxoaut K BbiBogy (cuMTaeT, nonaraert), 4To
3aKOH....

(AHOoppa, BeHepusi, Xopeamus, benapycb, Yexus, [py3us,
lepmarus, [peuyus, JluxmeHwmelH, PymbiHusg, Poccus,
Cnoeakusi, CnoeeHus, VicnaHus, CeeepHas MakeOoHus u 0p).

YctaHoBUB HecooTBeTcTBMEe Mexay KOHCcTuTyuuen M 3aKkOHOM...
(bonezapusi)

Ecnn cya He cuuMTtaeT BOMPOC O HEKOHCTUTYLMOHHOCTU SIBHO
HeO0OBOCHOBAHHbLIM, TO... (Mmarnus)

Ecnn Bonpoc O KOHCTUTYLMOHHOCTM 3aKOHa WMeeT BaXHoe
3Ha4YeHue Ans NPUHATUA pelieHUsa no aeny (Kopes)

Ecnm cya comHeBaeTcsi OTHOCUTENIbHO KOHCTUTYLIMOHHOCTU
3aKoHa... (ABcTpus)

B cnyyae BO3HMKHOBEHMA B cyaebHOM npouecce cnopa o
KOHCTUTYLIMOHHOCTM... (YKkpauHa)

Ecnu ot paspeweHuss Bonpoca O KOHCTUTYLIMOHHOCTU 3aBUCUT
pa3pelweHue cyaom aena... ([onbwa, JTrokcembype)

Ecnu cyn yemoTpumT, uTo... (KazaxcmaH)

The wording of the norm
Constitution and laws on the grou
courts’ appeal to the Constitutional

If the court comes to a conclusion (considers) that
law....

(Andorra, Hungary, Croatia, Belarus, Czech Republic, Geor
Germany, Greece, Liechtenstein, Romania, Russia, Slova
Slovenia, Spain, North Macedonia, etc.).

Should it find a discrepancy between law and the Constitut
(Bulgaria)

If the court does not consider the issue of unconstitution
manifestly unfounded, then ... (Italy)

If the question of the constitutionality of the law is imp
making a decision on the case (Korea)

If the court doubts the constitutionality of the law ... (Austri

In the case of a dispute on constitutionality arising |
proceedings ... (Ukraine)

If the resolution of the case by the/court depend
resolution of the issue of constitutionality... (Poland, L

If the court finds that ... (Kazakhstan)



OcHoBaHua onsa obpalleHuna cyaa B opraH
KOHCTUTYLMOHHOIO KOHTPONA:

Cyn He obsasaTenbHO OOMKEH BbiTb YOexaeH, 4To
HOPMaTMBHbLI ~ aKT  HEKOHCTUTYLUMOHEH, a
AOCTaTOMHO TOro, YTO MNOAHATBLIA BOMPOC HE
sABnseTca «oueBnagHo 6ecnoyBeHHbIMY (UTanusa m

CaH-MapuHo)

BeHeumaHckaa koMMcCUA: KOorga rpakgaHe He
MMEeT NPSAMOro AOCTyna K KOHCTUTYLMOHHOMY
cyny, ona obpaweHna cyga OOMMKHO  ObITb
AO0CTaTo4YHO

Grounds for a court’s appeal to a
constitutional review body:

The court does not need to be convinced that the

normative act is unconstitutional, but it is enough
that the issue raised is not “obviously unfounded”
(Italy and San Marino)

Venice Commission: when citizens do not have
direct access to the constitutional court, there
must be enough for the court to
appeal.



MNMpu paccmoTpeHnn xogatancTe CTOPOH When considering the parties' motio
CyAbA: the judge:

AOSKEH NpoBepUTb hOPMY 1M A0BOAbLI Xo4aTancTea must check form and arguments of motion.

nomMoraeT CTOpOHaM nNpaBwUITIbHO COPMYNMPOBaTb MX BOMPOCHI K helps the parties correctly formulate their questic
3aKoHy 1 HanpaensieT B KC MOTMBMpOBaHHOE NpeacTaBneHme. and sends a motivated appeal to the Constitutia



Kputepuu npm paccmoTpeHun Bonpoca oo
yLieMsieHMM 3aKOHOM npaB U cBob6oAa YenoBeka
ucxona ns npaktmkm KC:

é HapyLLueHne npasun 06 obpaTHOW cure 3aKoHa;
$ NCKaXKeHne CyTU TOro UM MHOro Npaea;

é NpaBoBasi HEONPEAENEHHOCTb, CTPYKTypa NpaBoBON HOPMbI
[0MnycKaeT BO3MOXXHOCTb pasnnYHoOM MHTepnpeTaumu;

$ HapylLleHMe npuHUMNa paBeHCTBa BCEX Nepen 3aKoHOM U
cynom;

$ HEKOHCTUTYLMOHHOCTb " HenponopLUMoOHanbHOCTb
NpaBoOOrpaHNYEHnn, UX HECOOTBETCTBME TpeboBaHUAM
ctatbn 39 KoHCTUTYLMN,

$ orpaHn4yeHne He 3akKOHOM, a NoaA3aKOHHbIM HOPMaTWMBHbLIM
NnpaBOBbIM aKTOM l1paB “ ceobop;

é OTCYTCTBME  CMbICNIOBOM  WOEHTUYHOCTM  HOPMbl  Ha
rocyaapCTBEHHOM 1 PYCCKOM si3blkax v Apyrue.

Criteria for considering the issue of infringe
human rights and freedoms based on the pra
the Constitutional Council

K K K KKK

violation of the rules on retroactive force of the law;
distortion of the essence of a particular right;

legal uncertainty, the structure of a legal norm allows f
possibility of different interpretations;

violation of the principle of equality of all before the la
court;

unconstitutionality and disproportionality of legal re
their inconsistency with the requirements of Articl
Constitution;

restriction not by law, but by a subordinate normati
act of rights and freedoms;

lack of semantic identity of the norm In the state
languages and others.



UHCTpyMeHTbI Ans npeceyeHns akToB Tools for suppressing the facts of a
3110ynoTpeodneHnsa CTopoHamMm CBOMM NpaBoOM by the parties of their rights and del

U 3aTArmBaHuA cyaonponsBoacTBa: proceedings:

e

filtering by the Constitutional Council at the stage of
adopting an appeal to constitutional proceedings -
within three days.

dunbTpaums KoHCTUTYLMOHHbIM COBETOM Ha cTaauu
NPUHSATUS  obpalleHMss K KOHCTUTYLIMOHHOMY
NMPOU3BOACTBY - B TPEXAHEBHbINA CPOK.

mitigation of the requirement to suspend the
proceedings: only the appealing court must suspend.
Other courts in similar cases have the right to suspend
the case.

cMmdryeHune Tpe6OBaHI/1$I no NMPUOCTaHOBJIEHUIO
npoun3Boactea nMno gery: 0bs13aH NPUOCTAHOBUTb

Tonbko obpawawowmics cyd. [Opyrve cyobl no
aHanorn4HbIM gernam ernpase NpMOCTaHOBUTL AENO.

-

However, the final decision by the«court should

OaHako BblHECEHUEe CYyAOM UTOFOBOIrO peLueHUs AOMKHO ObITb
(the Constitutional Council makes its decision

otnoxeHo (KC BbIHOCUT CBOe pelueHMe B Te4eHue mecsua).



OnoBelleHue cynoB

Pecnybnukun
4 )
KOHCTUTYLMOHHbIM
CoBeTt
- J
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Notification of the court

J

the Republic
4 )
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Council
N\ J
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——\| Supreme Court
e (staff)
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Local and other
courts
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