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Introduction

This opinion is forwarded to the Secretariat of Bugopean Commission for Democracy through
Law (the Venice Commission) in accordance with deeision of its 48 Plenary Meeting on
October 15, 1999 to request the comments of thmandssion members as rapporteurs on a
proposed law on the organisation of the judiciarikraine.

This proposed law (herein referred to for convecgeas the Law, and the several parts thereof
as Sections, Chapters and Articles) was preseatdtetCommission at the above meeting in an
English translation of a text prepared by the Legaform Committee of th¥erkhovna Rada
(parliament of Ukraine) following a first parlianteny reading of the law bill (where more than
one draft version was submitted), as a draft wagrdinbe proposed for the second reading. The
opinion accordingly refers to this translated tésttbsequently marked as CDL (99) 64), and |
am not familiar with the further processing of thaft in the Verkhovna Rada.

In the English translation, the draft Law is eetiti‘Law of Ukraine on the Judicial System”, but
it also has been referred to as the Law on “theéciarg”. In considering the draft, | have had
reference to an English translation of 27 July 18Bthe Constitution of Ukraine, adopted on 26
June 1996 by the Verkhovna Rada (CDL (96) 59),tarttie Opinion of the Venice Commission
of 11 March 1997 on the Constitution of Ukraine (GINF (97) 2). For comparative purposes, |
have also had reference to information on the Smer€ourt of Ukraine in the Themis 3
document entitled “the competences of Supreme €b(tAJ/Doc (97) 24), and on the legal
materials relating to the Constitutional Court okréine on pp. 104-123 of the Bulletin on
Constitutional Case Law, Special Edition (Basic t6e%). On the other hand, | have not had
access to any official background material on thgppse and scope of the Law or the current
organization and functions of the Ukrainian couystem. It follows that some of the
assumptions and statements set forth below mayreecertain correction or adjustment.

Due mostly to reasons of time, the opinion is malmhited to a brief survey of the Law and to

comments on certain aspects thereof of a more gemature. By the same token, these
comments should not be taken to represent a negaierall view of the Law, even though they
largely relate to matters which are though to gise to question or clarification.

1. General Comments

The stated purpose of the Law is to set “the procedor the organisation and activities of
judicial power in Ukraine with the aim of ensuripgptection of human and citizen rights and the
rights and lawful interests of legal entities ame tstate by an open, fair, independent and
impartial court”, and is thus to be applauded. Asaaslation is involved, it is not clear to me
whether the words “sets the procedure” mainly atenided to reflect the fact that the Law is
dealing with the organisational structure of theigial power, or whether they also relate to the
fact that several important aspects of the orgéinis@f the courts are not settled directly by the
provisions of the Law, but are to some extent ddpehon other legislation and to further
decision in the course of implementation of the Law

As | understand, the organisation of the courtesystn Ukraine recently has been primarily
governed by the Law of 5 June 1981 on the JudBystem, which stands on old ground, but
was amended to a limited extent in 1992 and 1994dtition, there is the Law of 4 June 1991
on the Arbitration Court, as amended in 1992, 1808 1997, which relates to a long-standing
system of state arbitration courts for dealing vigtijal disputes on civil and commercial matters
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between legal persons. Both of these enactmentantgaded to be replaced by the Law
(Concluding Provision No.9)

The other laws concerning the judicial power tockhihe Law relates or refers are primarily (1)
a Law of 15 December 1992 on the Status of Jud8es, Law of 2 February 1994 on the Bodies
of Judicial Self-Management, (3) a Law of 2 Febyud®94 on Qualification Committees,
Qualification Attestation and the Disciplinary Liéty of Judges in the Courts of Ukraine and
(4) a Law of 17 February 1998 on the High Countilustice. As | have not had access to these
enactments at this point, it is not clear to meviat extent their adoption involved substantial
judicial reform. According to Concluding Provisi@nhof the Law, the first two enactments are
due to be promptly revised, as the Legal Reform @dtee is there instructed to prepare within
six months for consideration by the Verkhovna Radhaft Law on the Status of Judges (a new
edition) and a draft Law on Judicial Self-Governmdnassume that the judicial Congresses,
Councils and Conferences referred to in Article 3] ¢f the Law (and perhaps also the
Assemblies) are among the subject matters deditamitl defined in the latter enactments.

In addition, there are the respective laws of lggacedure, which presumably affect not only
the court procedures to be followed and the riglitasccess to court and the recourses of appeal
to be maintained, but also to a certain extentattg@nizational requirements applicable to the
various courts in handling individual cases (sushtleir division into panels etc.). Primary
among these procedural laws are the Code of Cimkcdture and the Code of Criminal
Procedure. These are now intended to be revisday &oncluding Provision 3 of the Law, the
Cabinet of Ministers of Ukraine is invited to subro the Verkhovna Rada drafts of the two
Codes with the aim of “setting the new procedurecourt proceedings which arises from the
present Law.” — The Provision similarly requireg tBabinet to submit drafts of two further
laws, i. e. a Code of Economic Procedure and a @bd@ministrative Procedure. | understand
that the former of these is intended to replaceldlegoverning the procedure in the existing
courts of arbitration. The latter code, which refer procedures before the administrative courts
to be established under the Law, will constituteahdegislation.

The Law is intended to meet the requirements oickes 124 and 125 and other provisions of
Chapter VIII of the Ukrainian Constitution, whicéy down fundamental rules regarding the role
and status of the judiciary and the organisatioth activities of the judicial system. | presume
that its adoption is being considered at this timeiew of the time limit set out in Transitional
Provision 12 of the Constitution, which states ttie Supreme Court and the High Court of
Arbitration of Ukraine shall exercise their auttipron the basis of the legislation currently in
force, until the formation in Ukraine of a systeicourts of general jurisdiction in accordance
with Article 125, but for no more than five yeardurther expect that the declared intention of
renewing the above two laws and introducing thevaldour codes is also motivated by this time
limit (and, in the case of the Criminal Procedured€, the similar deadline set out in
Transitional Provision 13). — In the above Opinioh the Venice Commission on the
Constitution, it was noted that the postponemertheffull entry into force of its new provisions
on the judiciary as envisaged by the said Provssiomnght lead to discrepancies within the
system during the transitional period, and thatlimi under Provision 13 seemed extremely
long.

2. Relation of the Law to the Constitution
The Constitution of 1996 was adopted and welcongetha legal foundation upon which the

people of Ukraine would be building a democratatestand culture based on the rule of law. In
the above Opinion of the Venice Commission, the ditution was generally felt to merit
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positive assessment, it being particularly noted the catalogue of human rights protected was
very complete and showing a willingness to proteet full scope of rights guaranteed by the
European Convention on Human Rights and to enswat these rights are implemented in
practice. In relation to Chapter VIII on Justicewas noted with favour that it did contain
important principles of the rule of law, reflected its declaration that justice is to be
administered exclusively by the rule of law (Ar&icl24), its provision for the independence and
immunity of judges (Article 126, cf. 129), and #tatement of the main principles by which
judicial proceedings would be governed (Article 1ZBhe proposed Law presumably may be
taken to represent an effort to meet these stasgdaschlso indicated by its stated purpose.

As | understand, the Constitution was thought tdedy a new concept for the judiciary of
Ukraine and new fundamental principles of judigpabcedure and access to court. The general
provisions of the Law appear to be based on thiergtanding and to be intended to reflect the
above standards. They deal with the position amattfon of the judicial power in a rather
comprehensive manner and refer inter alia to theremy of the courts, the independence of
judges and judicial self-government, as well asripbt to judicial protection under observance
of the principles of fair hearing. On the other ¢hathe provisions of this first Section appear to
go in considerable extent beyond the scope oféhwining four sections, since that main body
of the law primarily deals only with the organisetiof the court system as such and the
establishment and powers of the State Court Adtnatien of Ukraine. The fact that the scope
of the Law is thus limited may possibly be saidépresent a weakness, at least for the time
being. However, the wider connotation of the gehprimciples perhaps is designed to set the
tone for the framing of the separate laws whicks iproposed to draw up promptly after the
adoption of the Law. In any case, the fact that thenaining Sections are not more
comprehensive and that the said new laws are ratrat for comparison makes it more difficult
than otherwise to evaluate the Law.

3. Contents of the Law

The Law now consists of five Sections and 9 ConaolydProvisions together with 32
Transitional Provisions, the contents of the Sestioeing briefly the following:

Section |, General Provision@Articles 1-16) contains provisions on the positiand
expression of the judicial power and task of therto(Arts. 1-2), on the extent of legislation on
the judicial system (Art. 3), on the autonomy ofide and independence of judges (Art. 4), the
immunity of judges and their irremovability (ArtS-6), judicial self-government (Art. 7), the
binding nature of court judgements (Art. 8), thghtito judicial protection (Art. 9), the right to
legal assistance (Art. 10), the right to challepgdgements by appeal (Art. 11), on equality
before the law and the courts (Art. 12), on coornposition in individual cases (Art. 14), on an
open trial and the recording thereof (Art. 15), &nel language of court proceedings and use of
an interpreter (Art. 16).

Section II, Courts in UkrainéArticles 17-67) is subdivided into six Chaptess, that
Chapter 1 contains general provisions, includimgelaration of unity of the system of courts of
general jurisdiction (Arts. 17-19). Chapter 2 dealth the organisation of the local courts of
first instance (Arts. 20-23). Chapter 3 concermsglneral courts of appeal, which have regional
jurisdiction (Arts. 24-31). Chapter 4 deals witlesplized courts, i.e. on one hand the economic
(arbitration) courts and on the other the new adstrative courts, each of which have a local
first instance and a regional appeal instance (A841). Chapter 5 concerns the supreme
specialised courts (economic and administrativd)ickv are to constitute the supreme judicial
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authority within the special part of the systemt§Ard2-50). Finally, Chapter 6 deals with the
organisation of the Supreme Court of Ukraine (A5ts.67).

Section Ill, Professional Judges, People’s Assassamd Juries(Articles 68-78) is
subdivided into two chapters, one concerning psiesl judges (Arts. 68-72) and the other
with people’s assessors and juries (Arts. 73-78).

Section IV, The State Court Administration of Ukea{Articles 79-84) deals with the
powers and organisation of that institution, teelseablished for providing organisational support
for courts other than the Supreme Court, and in 84talso with the Academy of Judges to be
established within the State Court Administration.

Section V, Other Matters of the Organisation andivkeées of Courts(Articles 84-95) is
subdivided into two chapters, of which the firsaldewith the financial and material technical
support for the activities of the courts, includiligrary facilities (Arts. 85-89). The second
contains provisions on the symbols of judicial awitly, the states of courts as legal entities,
court staff, the judges” clerks, the court ushansl security and keeping of civil order in court
(Arts. 90-95).

The Concluding Provisionef the Law (1-95) deal with various measures magato the
implementation of the Law and imposes short timat$ for their execution. Beside the drafting
of certain new laws and codes as above mentiohedpioclaimed that appropriate amendments
in other existing legislation should be made andegomental regulatory acts should be brought
into line with the Law. The formation of the Sta@eurt Administration is also deal with and
foreseen to be completed within six months. Prowisi6-8 deal with certain important matters
which are considered to be dependent on the passatjer contents of the procedural laws due
to be adopted following the Law. This includes ttermination of the number of judges in the
(lower) courts, the ratification of the staffing tife courts of first and second instance, the
liquidation of the existing Inter-Oblast Court atite formation of jury courts and lists of
people’s assessors. According to Provision 1, thw Wwill enter into force three months after its
publication.

The Transitional Provisiongl-32) are extensive and of great importanceheg deal with

the passage from the existing court system to yetes envisaged by the Law. Provisions 1-4
apply to the general local courts, and No. 5-10yafipthe general courts of appeal. No. 11-14
(and 22) concern the existing arbitration courtdiist instance to be converted to specialised
local courts, No. 15 deals with the Economic CadirAppeal of Ukraine, which is to be created
as a middle instance with judges from the existitigh Court of Arbitration, and no. 16-22
apply to the High Court itself, which will be comted to a Supreme Economic Court of
Ukraine. Provisions 23-30 then deal with the Sugré@ourt of Ukraine, the Benches of which
will be converted to Divisions.

Finally, Provisions 31-32 deal with the system ¢oused for administrative law cases until
the formation of administrative law courts aftee tantry into force of the appropriate law of
procedure for these cases. In this interim, thesase to be handled by the general local courts
and by administrative divisions established witthie courts of appeal and the Supreme Court.

The text of the Law is set forth in logical sequeand appears to be carefully drafted. There is a
certain amount of repetition that might have beeoided, e.g. in that the selection of Chief
Judges and Presidia and their tasks and those gfidges are listed separately for the courts of
each instance, but this is mainly a matter of preg®n and effective when carefully done, the
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only question being whether it might contributeritpdity in actual practice. There seem to be a
few inconsistencies within the text and in relattorthe text of the Constitution, but it may be
that these can be explained.

On a general view, it appears that while the Lais eat to cover the field of its subject matter in
a comprehensive manner, it may be said that otilyiged part of the text represents new and
firm substance. In the first place, several prarisi of the Law involve a restatement of
provisions of the Constitution, which of coursenggood order as far as it goes, and partly also
of other legislation. Secondly, a large numbert®provisions are dependent on other legislation
for their substantive content, so that they starmdenas references to that legislation than as
independent rules. This applies especially to tlpases which relate to the Law on the Status of
Judges and on Judicial Self-Government (in Sedtlqii) and Article 7 et al.), but also to those
matters within Section Il and other parts which stated to be dependent on the procedural
codes which are due to be renewed. Where the setius based on reference to future law, it
follows that the treatment of the substance isygbexhaustive. Thirdly, some provisions do not
deal with their subject matter in depth, so thaltrepresent a descriptive statement of policy or
principle to be implemented rather than as hard Tvis applies e.g. to parts of Section V on the
various kinds of support for the courts, such a&sAbademy of Judges (Art. 84), but the actual
grounds for the limitation of the text may well lsmsonable.

The fact that the Law has to refer to other legjistafor such crucial matters as the status of
judges and their selection and qualification (laavs that exist but are due to be revised or
reissued) raises the question whether it might dedepable to join these other laws with the
present Law in order to make for a more comprelensihole within a single statute covering
the composition, organisation, activities and stagaf the judiciary. The question is primarily
one of legislative policy, and | believe that tmsaer is not necessarily in the negative.

This question is not pertinent with respect to pinecedural codes, which preferably should be
separate in any event, and the problem there islyn#ie one of drawing the optimum line
between matters of procedure and of the system.eMerythe fact that the above laws are still
under development and the procedural codes havieesot renewed does also raise the question
(as intimated in 2 above) whether it is desirableealistic to adopt the present Law with the
limitations inherent in the situation, or whethae tLaw should be remodelled and presented
simultaneously with the other legislation or in atgse on the basis of a more firm or clear
alignment therewith. This latter question is morebtematic, and the answer partly depends on
the state of the preparatory work being done onadther legislation, with which I am not
familiar. However, | believe that the desire to @wead with the adoption of the Law is to be
viewed positively, provided that the underlying cept for the court structure proclaimed is
sufficiently sound and in line with the aims of tdkrainian Constitution.

4. Fundamentals of the Court Structure

Article 124 of the Constitution properly states tthastice in Ukraine is to be exclusively

administered by the courts, whose jurisdiction Isktiend to all legal relations that arise in the
State. Judicial proceedings are to be performethbyConstitutional Court of Ukraine (which

stands apart from the general judicial system) landourts of general jurisdiction, these latter
being the subject matter of the present Law.

In Article 125 of the Constitution, it is laid dovthat the system of courts of general jurisdiction
is to be formed in accordance with the territopahciple and the principle of specialisation, and
also that the creation of extraordinary and specalrts shall not be permitted. As to the
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structure of the system, the Article further stdtest the Supreme Court of Ukraine shall be the
highest judicial body in the system of courts ofig@l jurisdiction, while the respective high (or
supreme) courts are to be the highest judicialdxdf specialised courts.

Both Articles are of course framed in alignmenthwither provisions of the Constitution

concerning the judiciary, such as Article 55, whieffers to the protection of human rights and
freedoms by the courts and the rights of the petaptshallenge in court the decisions or actions
of bodies of State power, and Article 92 (14), whitates that the judicial system, judicial
proceedings, the status of judges and the prireipfejudicial expertise shall be determined
exclusively by the laws of Ukraine.

Proceeding from the tenets of Article 125, the Lanwwclaims in Article 17 of Section Il that
courts of general jurisdiction operate in Ukrained ashall form a single system based on
principles of territoriality and specialization. t&f listing within Article 17 the basic components
of the system, as (1) local courts, (2) appeal tspuf3) specialised courts, (4) supreme
specialized courts, and (5) the Supreme Court ohidk, the Law states in Article 18 that the
unity of the system shall be ensured by the estainient of the court system by the Constitution
and the present law, a single status of judgesnglesprocedure for appointing an selecting
judges, and a unity of the principles of the orgation and activities of the courts, as well as by
principles further listed.

In Chapters 2-6 of Section Il, the Law goes ondsadibe and define the various courts within
the system and the relationship between them. i&f tarms, the Chapters provide for a three-
level order of general courts, presumably withdeal jurisdiction, and two parallel orders of
specialized courts, i.e. economic (arbitration)re®o@and administrative courts, each ultimately
also of three levels. They further provide for asunartial, which are placed by the Law among
and beside the general courts.

The first level of general courts consists of localrts with territorial jurisdiction in rural
districts, towns, districts within towns or cities)d the courts martial of garrisons. The courts as
such are not specialized, but the judges theregf spacialise in particular categories of cases
(Art. 20).

The second level consists of regional courts ofeappvith jurisdiction in the Republic of
Crimea, in Oblasts and in the cities of Kiev and&topol (Art. 24). There also are military
courts of appeal divided by regions and for the Yakhe Article further names a Court of
Appeal of Ukraine, the status of which is not cleEame, but | take it to be a future replacement
for the existing Inter-Oblast Court, cf. Concludiiyovision 8, which | understand has
jurisdiction in specially restricted or designatazhes. — These appeal courts (sometimes with
first-instance jurisdiction) will operate in divasis, presumably partly on the basis of special
case categories, although this is not directlyesitat

The third level is occupied by the Supreme CourUgfaine as a national court of ultimate
appeal. As | understand, the court will handle saseth by way of appeal and cassation
procedure, and it also is charged with supervigibthe application of the law by the lower
courts and their procedures, beside other dutiets $4).

The economic courts are to be similarly orderedepkthat the local courts at first level appear
to have large jurisdiction divided by regions pbaiato the general appeal courts. The second
level is intended to have a single Economic (Agtitm) Court of Appeal, and the Supreme
Economic (Arbitration) Court occupies the thirdééyArt. 32 (2)). The specialized jurisdiction
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of these courts covers cases of economic dispoteses of bankruptcy and other cases as
determined by procedural law (Art. 33).

The order of administrative courts seems intendeaetmuch the same as of the general courts,
with local courts, regional appeal courts and ar&me Administrative Court of Ukraine (Art. 32
(3)). However, the territories of the local coumsy be intended to be larger than those of the
general local courts. The material jurisdictionttod administrative courts is described in Art 33
(2) as extending to administrative cases placekinvit by procedural law.

5. Implications of the Structure

From a general viewpoint, the above concept ofettaelers of courts of three instances should
be favourably regarded. The comments | have atpbist with respect to the structure of the
system as set out in the Law mainly relate to thplieation of the territorial principle, the
principle of specialization, the nature of the emwmit courts, and the development of the
administrative courts, as well as the passage ftloenexisting court system to the system
envisaged.

A. As | understand, the territorial division of thecal general courts and the general courts of
appeal is intended to be approximately the santheslivision between the existing courts of
the same instance, which again has been deterrsmex to coincide with the administrative
division of the country into districts (rural andoan) and regions. This raises the first question
whether it might be more appropriate and more stumeoof the standing of the judicial power
to have an independent division of the country juidicial areas, totally or as limited by the
degree of federalization within the country.

As | am now not familiar enough with the adminisitra and political structures in Ukraine, |
will not pursue the question, except to note thattnoum territorial division depends on many
elements, including the evaluation of the peopletlué distance to their court and the
communication facilities affecting that distance.

However, | also wish to note that from the point vaéw of security and consistency of
performance of the judiciary at the local levelisigenerally desirable to organise the courts as
relatively large rather than small units, with alegium of judges with adequate support
facilities serving the community or communitieshist their jurisdiction. On such grounds, there
may the reason to aim at a restructuring of thetd¢eial placement of the general local courts of
Ukraine. Lacking background, | do not know whetiiés intended to pursue such aim following
the adoption of the Law.

B. As regards the principle of specialization of ttourts, it may be asked whether the degree or
manner of specialization is in line with the coricegpressed in Article 125 of the Constitution,
which for me is an open question at this point.

As | understand the Law, the direct provision fpeaalization mainly lies in the intention to
maintain an order of economic courts developed fitoenexisting order of arbitration courts, and
to create a new order of administrative courtsaddition, it is provided that the Supreme Court
will continue to operate in specialized divisioand that the general courts of appeal will be able
to do so. It is also stated that the judges ofltleer courts may arrange their work so as to
specialize in certain fields of the law. Since rgqmmally favour the view that judges should be
generalists as far as possible (being more denmoaematl giving them a larger overview) rather
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than specialists (which makes them more effectwegerhaps more authoritarian), | have no
strong reason for negative comment on this conakfite Law, except to note that in as large a
country as Ukraine, it might be desirable to adslid® matter more firmly at the outset of a
court reorganization, rather than to leave it teedigp with time.

C. I understand that the intention to have an oofl@économic courts is largely grounded in the
long-standing tradition in the country of havingstitutional arbitration courts to deal with
commercial and related disputes between legalientitVhile | am not closely familiar with the
procedure of those courts, | have understood Liegt tombine elements of both arbitration and
court trial, e.g. that the procedure is less opah farmal than in a law court, but on the other
hand not merely instigated on a voluntary bases,hy way of advance contract or association
undertaking or by agreement ad hoc. According éolthw, they are now to be placed within a
system of courts of general jurisdiction in thenfioof economic courts, and accordingly should
have to meet the test of procedure by fair trial hearing. The question therefore arises whether
their procedure is in fact or will be so arrangiahot, their placement within the system would
appear problematic.

D. As regards the proposed administrative couttis, ®f course always a question whether the
task of such courts ought not to be left to thesawmurts who resolve the disputes between the
citizens. However, they clearly possess advantatygsh it may be fitting to utilize and develop
within the Ukrainian system, and this perhaps wascipated when the Constitution was
adopted with the principles above cited. The maiastgon, therefore, is whether the plans for
establishing this order of courts are sufficientigture to be realized soon enough to meet the
requirements of the actual situation.

E. As finally regards the passage from the priarrtsystem to the system to be developed under
the Law and its Transitional Provisions, it appeamsa general view that the passage is to be
effected mainly by having the basic structure cspomnd very closely to the prior structure, so
that the existing courts can continue to operath lmited interruption on the terms of the new
regime. The Law does not make it clear whethertdu reform of the system itself will follow
after its adoption, in connection with the new @aeral codes or otherwise. The question may
be raised, therefore, whether this is likely tofékcitous in all respects, and also whether the
transition as described is to be regarded merelyaaBrst step to a further structural
reorganization (e.g. in the territorial division tbfe lower courts), or whether the structure is
expected to remain.

6. Fundamentals of the Court Organization

The provisions of Section Il on the organizationté& various courts are among the most
complete in the Law, and deal inter alia in thototgrms with the operational side of the inner
structure of the courts and the allotments of tasksl powers between the leading
representatives or officers of the higher courtd #meir judges as a group. It is generally
provided that each court will have a Chief Judg#nwhne or more Deputy Chief Judges, and that
Presidia will be formed by these and certain ofhdges elected for the purpose to carry the
main load of the court management, with plenary timge being held at relatively long
intervals.

Except for the Chief Judge or Chairman/PresidernthefSupreme Court, whose election by the
Plenary Assembly of the Court itself is provided iim Article 128 (2) of the Constitution, it is

generally provided that the Chief Judges of théndigcourts will be elected by the Verkhovna
Rada, on the representation of the Chief JudgehefSupreme Court (or of the Supreme
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Economic or Administrative Court) and the Coundiladges of Ukraine. It is not quite clear to
me what this implies, i.e. whether this procedgregen as a process of parliamentary approval
or as involving initiative on the part of the Idgitve assembly. | understand that the procedure
will not involve the President of the Republic, wisvested with the power of establishing
courts under Article 106 (23) of the Constitution.

Otherwise, it might be appropriate to raise thestjoa whether the method of having the Chief
Judges elected by their colleagues in plenum niighthore extensively applied.

As regards secondly the provisions in Section Itl@powers and tasks of the respective Chief
Judges, and the relations between the higher candshe lower, it is particularly notable that

the higher courts, especially the Supreme Coukifaine and also the supreme specialized
courts, are charged with substantial tasks of sugien and methodological assistance and
recommendation towards the lower courts, both asatiers of procedure and the application of
the law. | understand that this relates to the gsepof promoting consistency in court practice,
and the lower courts may well be in a position eodfit by such assistance from time. However,
the provisions in this regard seem to be very éaching and to make the three-level system
extremely hierarchical, with the consequence thatihdependence of the lower court judges
and their equality among judges may be subjectriskeof undue restriction.

Accordingly, it seems to me that this aspect oflthes needs to be further studied and further
compared with the natural point of departure in dhganization of court relations in a judicial
system, which is in my opinion that the higher ¢e@xpress their views on the performance of
the lower courts through their own decisions, bathregards substantial law and procedure, the
law through the disposition of the case at handthadorocedure in the same way or by critical
or instructive remarks in relation to matters agsin connection with the handling of the case.

7. Judges and Juries

As to Section Il of the Law, | have already mengd that the provisions relating to professional
judges, although positive as far as they go, arehntependent on the provisions of other laws
relating to the judiciary.

The provisions of Chapter 2 on people’s assessuisjies are of great interest and merit a
closer view. As of now, however, it appears to hat the distinction between the two groups as
presented in the text is rather less than | woxfzket, as | am used to people’s assessors or other
lay experts appointed to sit on a court being rg@ras the co-judges of the professional judge
or judges who lead the proceedings, while juriestlms other hand function as an integral
complement of the court for the purpose of ansvgeand deciding specific crucial questions,
mainly as to fact in in relation to the law as expéd by the judges. This may well be the basic
concept of these provisions, and | would apprediather clarification.

8. Other Matters

As regards Sections IV and V of the Law, | woulditimy comments at this point to stating that
the planned establishment of the State Court Adstration is to be welcomed.

The concluding Provisions and Transitional Provisianerit further study. Although they are
quite explicit, a further clarification of the pkarfor implementation of the Law would be
desirable.



