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Draft Constitution of Ukraine - Preliminary partial draft
Remarks prepared by prof. SERGIO BARTOLE, University of TRIESTE, on
the part dealing with " territorial system and territorial organisa-

tion of the power ".

1. The two articles which open the section of the preliminary par—
‘tial draft concerning the territorial system offer a design of the
territorial organizationiof the power in Ukraine which needs some
clarifications. | o

First of all the definition of the autonomy which is given to the
Republic of Crimea and to the local self—government is apparently
the same. The draft uses the expression " administrative - and -
territorial autonomy ". This expression can look misleading. It re-
fers to the space dimension of the autonomy which is territorials:
all the entities of the local government have a competence which Cis
referred to a territorial space. Therefore thiz is a common feature,
but we cannot say the sama ﬁith regard tc the content of the autonc—
my. The draft uses the expression " afiinistrative avtonomy " while
the autonomous Republic of Crimea cdiffers from the cther sntities of
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would be advisable distinguishing the autonomy of Crim=a
general and common autonomy of the local government.

The draft does not deal with the problem of the identification of
the territorial borders of the local government entities: is this
task entrusted to the parliamentary law when the dratt says that "
regional area and zone territorial entities may be established wit-
hin the State territory in accordance with the laws of Ukraine " 7
The meaning of this provision, or - perhaps - of its translation is
not sufficiently clear. And what about the participation of the peo-
ple concerned in drafting the borders of the local self-goverment 7

The role of the constitution of the autonomous Republic of the Cri-
mea is obviously pivotal. Shall it identify the powers and the sphe-

re of the competences of the autonomous Republic ? Or is this task
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entrusted to the constitutional law of Ukraine on the autonomous Re-—
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public of the Crim=a If this last interpretation is correct,

of the autoncmous Republic is more similar
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to that of the Italian ordinary Regions Spanrish
Regions.
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A last point ccncerning Crimea:

the administrative functions

are its administrative funttions restricted tc the e—
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vecution of the crimean legislation only, while the ukrainian admi-
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2. The design of the local government is really complex, not only
with regard to the membership of the different Radas but also with
regard to the relations between the Radas and the relative executive
bodies.

According to the first alternative, ragional and district Radas "
shall be composed of " the representatives, or rather the chairmen
of the Radas of the inferior levels of local government, whose mem—
bers and chairmen are difectly elected by the citizens. But also the
chairmen of the regional and district Radas shall be electad by the
citizens. Pecause the election cf the membars of the regional and
district FRadas goes alongside a track different from that ocf the e-—
lection of the chairmen of those bodies, and the chairmen are at the
same time the heads of the relativ vecutive bodies, the existence
of a governmental majority in the regional and d r

uncertain and the stability of the executives are put in danger. Un-—
1y the sxistence of a single party regime wi

party organization would avoid possible inconvenisznces.

Therafore it would bs advisable to adoph the s=cond alternative,
which mllows the simultameocus ( arnd ~ hopefully - coherent ) elec—
ticn of Fhe mambers and bthe chairmen 2% the infaerior levels of the
lecal government, and the election of the chailrmen of the regicnal
and district Radazs { who arz the heads of the exezutive bodiszs too

hy the FRadas themselves accordi
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red by the infeorior Radaszs and
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their membars who are partial
partially by the citizens directly.

The autonomy of the local dovernment entities loonks very weak if we
keep in mind that the electicon of the chiarmen of the regicnal exe-
cutive bodies depends " on the recommendation " of the Cabinet of
Ministers of Ukraine and upon agreement with the Fresident of Ukrai-
ne". Is‘'nt there the possibility of having regional chairmen who
don’'t share the political position of the central bodies of gover-—

nment ?. Also the election of the district chairman " on the recom-

mendation of the chairman of the regional Rada’s executive body

looks objectionable.
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“local self-government are not very clear.

It is not clear whether all the administrative activities at the lo-
cal level are entrusted to the local self-government entities. Ac—
cording to the last chapter of the draftt, this is not apparently the
case, but the fourth article of the chapter on local self-government

conveys a different design. Which is the solution adopted by the

draft ? 1Is the task cf the ukrainian law establishing the competen—

ces of the local government with regard to those of the State autho-

ritizs 7 Which are the criteria which the law has to comply with in
thiz matter 7 The provisions of the third article of the chapter on
In any case the last arti-
=le providing for general principles to be established by ukrainian
laws in the field of the local government, apparently leaves a free
spacs to the autcnomy of the self—-goverment entities If the natio-
nal laws were allowed to adopt detailed rules ( ard not only gensral

principles ), the autcnomy of the sel

ted by specific rules which did not leave =

cision to villages. howns, cities, diztricts anc rejglons.

There iz & differsnce between the provisicons ( in thz ohapter on lo—
cal self-government ) on tha suspension and repsal  of the looal
zelf-government acis which are illegitimate and those o hhe third
article of Lhe last chapter providing for  the " te hhe
court "  against the same scts. It would be advizable teo unify and
coordinate these rulas.

Z. The extension of the powersz of the State ( geovernmental ) plani-

pctentiaries ( counsellors ) looks too large. The provisions of the
second article of the last chapter are dratted in such a way that

ic

there is'nt any difference between the powers dealing with publ

stitutions, enterprises and organizations and those concerning

private . organizations, enterprises and institutions. My guess is

that they have to be differentiated, alsoc with regard to the distin—

ction between State authorities and local self—-government entities.




