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Introduction

1 This paper, prepared on the instructions of there&agat of the European

Commission for Democracy through Law, seeks to émanthe Republic of Croatia’s

Constitutional Law on the Constitutional Court & 3eptember 1999 and, in particular,
to examine its powers and composition, its rulespaicedure and the effect of its
decisions.

Given the wide discretion exercised by states ohauatters, this paper will not
attempt to deal with burning issues of the momieat,will take as its basis the rules that
are most widely recognised or in use within Europstate democracies for upholding
the pre-eminence of the Constitution together wath independent, impartial and
representative Court

The paper will also, of course, be based on the/igioms of the Croatian
Constitution relating to the Constitutional Cofirt Account has nevertheless been taken
of the fact that this paper forms part of a moreréaching study by the European
Commission for Democracy through Law of constitndband democratic reforms that
are currently taking place in Croatia that mightluge constitutional revisions,
particularly on those provisions of the Constitnttbat relate to the Constitutional Court.

To a lesser extent, observations will be made aomag the clarity or the internal
cohesion of the instrument.

The possibility cannot be ruled out that problenfstranslation may have
obscured the meaning of various provisions and ttmathas resulted in difficulties of
comprehension and, perhaps, misunderstantlings

Power s of the Constitutional Court of Croatia

2. The competencies of the Constitutional Court ofdfieoare set out in extremely
broad terms in Article 125 of the Constitution,haligh, by virtue of Article 127, the
rules, and in particular the rules of procedurey mna prescribed by the Constitutional
Law on the Constitutional Court.

! Reference will be made, in particular, to the répeade on 17 October 1997 by Mr J. Robert, at

the time a member of the Constitutional Councilh& Republic of France, Mr Zlynsky, at the timeudde

of the Constitutional Court of the Republic of Czeslovakia, and Mr Vandernoot, at the time an daxil
judge of the Belgian Court of Arbitration, dhe Composition of Constitutional Courts, adopted by the
European Commission for Democracy through Law (CIDL(97) 34 rév. 2). In this paper, that report will
be referred to as théreport on the Composition of Constitutional Courts’.

2 Articles 122-127.

3 The Constitutional Law has been examined in thgligm version (document of 20 June 2000 of

the European Commission of Democracy through LG4, (2000) 51).
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Moreover, the different aspects of these powersndb always appear to be
mutually exclusive. Thus the review of “the comhity of laws with the Constitution”
(Article 125, subparagraph 1) or “the conformity ather instruments not having legal
force with the Constitution and the legislation™r(i8le 125, subparagraph 2) may include
questions relating to “the protection of constinal freedoms and human and civil
rights” (Article 125, subparagraph 3) or to “junstibnal conflicts between the
legislative, executive and judicial powers” (Ar&cll25, subparagraph 4). More often
than not it is questions of the type arising urttlerlast two areas of jurisdiction that give
rise to such issues of constitutionality as aréushed in general terms under the first two
areas of jurisdiction.

This method can result in imprecision as to themrixof the competencies of the
Constitutional Court and doubts as to the preaisisgiction of that Court. This might
have major practical consequences, particulartpasules for bringing a case before the
court, the rules of procedure and the rules foommnfig decisions may vary from one
jurisdiction to another. It is true that the Catsional Law can attenuate these
difficulties by being more specific as to thesdidigions, but, on the one hand, it is vital
for parliament itself to be able to act with a wiéintly clear awareness of its
constitutional authority and, on the other handanaty well be the case that this very law
perpetuates some of the confusion found withinGbastitution itself; such is, moreover,
the case with the Constitutional Law of 24 Septendl®99, which contains different
chapters on (a) reviewing the constitutionalitytiodé laws and regulations (Chapter V)
and (b) supervising respect for fundamental freeslamd human rights (Chapter V) and
the separation of powers (Chapter/I)

The constitutional provisions relating to the comepeies of the Constitutional
Court are, in fact, strengthened through harmoioisaivith those governing the
jurisdiction of other courts. Despite the pre-eemhposition of the Constitutional Court
in relation to other powers, and in particularetation to judicial power, nothing is more
detrimental to the authority of Constitutional Cisuthan conflicts of jurisdiction between
them and other higher courts within the state.

These considerations should not on any account tigeimpression that the
competencies of the Constitutional Court shoulddstricted; what is required is a better
delineation of these powers with clearer linesisfiniction.

They might even lead to a clearer affirmation of tmonopoly of the
Constitutional Court in upholding constitutionalityarticularly in regard to the law, by
preventing the lower courts from ruling on suchuess without having first applied for a
preliminary ruling from the Constitutional Court

4 See paragraph 8 below.

> Article 57 provides a good illustration of thekrisf conflict between courts on account of the
maintenance by the lower courts of competing powereview constitutionality. If a clear distritiorh of
functions as between the lower courts and the @atishal Court is adopted, provisions such as deti
57, which is only of relevance in the event of cetipy jurisdictions between types of court, colldrt be
revoked.
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3. The competencies set out in the subparagraphabd & of Article 125, relating
respectively to the accountability of the Presidafiihe Republic, the review of political
parties and of elections and referenda, appeaave heen drawn up in such a way as to
avoid the pitfalls mentioned earlier. It is notibat in this passage the text referring to
the last of these powers is careful to specify tisadcope is limited to “electoral disputes,
which do not fall within the jurisdiction of the ads”.

As for the final area of jurisdiction set out intiste 125, (“the Constitutional
Court shall exercise such further activities as lar@ down by the Constitution”), this
would appear redundant precisely because of ther ptlovisions of the Constitution that
attribute powers to the Court. The first senteoicthe article might more appropriately
be expressed: “Without prejudice to other powenggd under the Constitution, the
Constitutional Court:”.

4. It might, perhaps, be better to restrict the ficgtr areas of jurisdiction set out in
Article 125 by inclusion of the following:

- instruments that might be the subject of compéabrefore the Court, specifying
from which public or private authorities such imstrents might emanate (laws,
regulations, instruments made by the PresiderfieRepublic, instruments made
by local government, judgments, individual admmaisve documents, etc?);

- the terms of reference in relation to which su@view is exercised (the
Constitution, the Law, the Constitutional Law onrian Rights and Rights of
Ethnic or National Communities or Minorities withthe Republic of Croatf}
distinguishing between these terms of referencerdoty to the type of action
that is being reviewéd

5. Consideration should be given here to the breafltine Constitutional Court’s
competencies. Perhaps the emphasis should beeonotistitutional review of laws,
allowing other courts to determine the validitysafbordinate legislation, administrative
action and judicial decisions. Such a sharinguokgiction between the Constitutional
Court and other courts might be implemented thrauglistem for stating a case whereby
courts or, where appropriate, the court of lastaimse, including the Supreme Court,
would be required to refer an issue of constitwtliy to the Constitutional Court as soon
as it arose. Presumably appeals against judgroéfdst instance would only be brought

6 These competencies are as follows, in their pteserm: “conformity of laws with the

Constitution”, “conformity of other instruments nleaving legal force with the Constitution and they],
“the protection of constitutional freedom and hunaad civil rights”, “conflicts of jurisdiction betaen the
legislative, executive and judicial powers”.

! Or the legislation that will replace it.

8 For example, where the law is the subject of ngythe terms of reference will be the Constitution
and possibly other higher legal rules. If regulias are being reviewed by the Court, the term fefreace
may be the actual Law.
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before the Constitutional Court on points of cansibnality. Thus the Court would be
spared an excessive workload and would consequdiglyable to concentrate on
essentials, while maintaining its supremacy ineeung issues of constitutionality.

The Constitutional Law of 24 September 1999 alsotaios a provision along
similar lines to these: by Article 35, § 2, confiegrjurisdiction on the court of justice for
interlocutory applications involving regulationslatng to the Constitution and the
legislation. This makes it all the more imperatteeharmonise its competencies and
those of the Constitutional Court in regard to tagans, failing which there may be a
divergence of jurisprudence.

At structural level, in order to facilitate the peéul coexistence of different types
of court, such a system should contain requiremémtshe sources from which some
constitutional judges are to be appointed: it sthdad mandatory for a certain proportion
of them to be from the Supreme Court or the higlininistrative courts.

Conversely, in relation to the terms of referenddacw the Court is to uphold,
consideration should be given to including inteioval instruments on human rights,
including those on the protection of minorities,vihich the Republic of Croatia is a
contracting party. Many Constitutional Courts ud® these within the “constitutionality
block”. The drafting of a new law would make it g3tble to incorporate these
encouraging changes within an instrument of pasitawv.

6. If the power to subordinate legislation in relatiem the law and to the
Constitution is to be maintained, it would be helgb provide that the Court may of its
own motion override an unconstitutional law. Spdwer may be inferred from judicial
practice, but it is preferable, in the interestsceftainty of the law, to make specific
provision for this, in pursuance of Article 241 thie EEC Treaty, which concerns the
invalidity of a European regulation.

7. The Constitutional Law could, in fact, be enaligdhe Constitution to determine
more clearly than now is the case the provisiorfisidg the powers of the Constitutional
Court, and in particular the authorities that mafer a case to it, the procedure for
referring a case to it, the procedure for, andotftd, its decisions. In its present form,
Article 127 of the Constitution only enables parient, apart from the conditions for
appointing and dismissing judges, to establishpiteeedural time limits, the procedure
itself and the effects of the decisions of the @Coufurthermore, within such provision,
the terms “guarantees the protection of constiatiohuman rights and civic freedoms
and governs various important issues in order thl fine tasks of the Constitutional
Court and to carry out its functions effectivelyd dot appear to have any place in such a
constitutional provision within enabling legislatio If such terms mean that these
principles should be observed when the Constitatibaw on the Constitutional Court is
adopted, they would appear to be self-evident arahly event should not be set out on
the same basis as the spheres in which parlianserauihorised to carry out the
constitutional provisions concerning the Court.
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8. As already mentioned, the observations that haee beade on the constitutional
provisions relating to the Constitutional Court uratly apply to the implementing
constitutional Law of that Court.

It is for this reason that, in accordance with thédivision set out in the
Constitution itself, Chapter IV of that Law is déed to the upholding of laws and
regulations (Articles 34 to 58 of the Law) and Ciea|y is concerned with the protection
of constitutional freedoms and human rights (Aesch9 to 76). Under the terms of
Article 59, 8§ 1 (referred to in Chapter V), anybadpy make a constitutional complaint
if he considers himself to be the victim of a vi@a of constitutional law as the result of
a “decision by a judicial or administrative autltyror another public authority”. The
concepts of administrative or other public autlyoate particularly broad and include
organs of the legislative and executive powerst thao say, the very organs whose
actions (laws and regulations) can be the subjéca acomplaint on grounds of
constitutionality or possibly legality by virtue Ghapter IV, and in particular Articles 34
onwards.

Article 59 of the Constitutional Law does indeedvpde that if other remedies
exist for preventing the violation of constitutidnaghts, a constitutional complaint
(Chapter V) can only be made to the Court afterhsinitial remedies have been
exhausted.

If this provision is interpreted as excluding rese to the constitutional
complaint (Chapter V) where other remedies arelabvia before the Constitutional Court
itself, it would to some degree deal with the diffties, as the constitutional complaint
(Chapter V) would then appear as ancillary to thiemon law remediés This makes it
all the more important to define precisely the scopthese common law remedies and to
be more specific as to the nature of this substglian particular, the question arises as to
whether the constitutional complaint (Chapter V)ordy available in cases of lack of
jurisdiction the part of another court or anothatharity or where all other procedures
have failed, even on the merits. In fact, evesuih an interpretation is adopted, the risk
of an overlap between the various powers of therlCocannot be ruled out entirely, as
under Article 59 § 4 of the Constitutional Law, t@®urt may exceptionally hear a
constitutional complaint (Chapter V) even beforeeotremedies have been exhausted.

If Article 59 § 2 is different, and only relates @appeals before jurisdictions other
than the Constitutional Court, the problem agaisesr of the aggregation of the powers
of that Court. It is, moreover, necessary to prévthe constitutional complaint (Chapter
V) from appearing to be a supplementary remedywahg the failure of the common
law procedure before the Constitutional Court.

9. These criticisms also apply to a certain exter€hapter VI of the Constitutional
Law on the conflicts between the three powers tclvh law or regulation may give rise,
otherwise subject to the common law procedure de=ttin Chapter IV of the Law.

It would then only relate, for example, to indival actions.
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10. To conclude this issue of the constitutional ctaimp, (Chapter V), if the
intention of the Croatian Constituent Assembly &adliament is to provide a means of
appeal against individual action, it would be bettestate so clearly, specifying which
are the authorities whose acts can be challenged.

In the same way, if the intention is to make tlenSlitutional Court available to
private individuals, this should be stated, witke timposition, where appropriate, of
conditions for this means of appeal, especiallgguirement that the applicant should
have a personal, direct and specific interest serasor submitting it for a preliminary
examination as to admissibility before an ordinaourt; a preliminary sifting process
could also be established within the ConstitutidDalirt in order to prevent abuse of this
means of appeal.

As a general conclusion on the description of gbevers of the Constitutional
Court of the Republic of Croatia, considerationidtidoe given to:

- the differences between the various types of jigismh of the Court;

- a better description of those competencies, pdatiguin respect of the actions
that might be challenged and the terms of reference

- clearer authority within the Constitution for parhent to legislate on these
competencies and the procedures relating to them;

- the distinctions between the powers of ordinaryrisoand the Constitutional
Court;

- the organisation of a system for stating a casevd®t ordinary courts and the
Constitutional Court;

- a possible reduction in the review of the law by @onstitutional Court, possibly
coupled with a power to hear appeals against jud¢gnewvhere their
constitutionality is challenged;

- the conferring on the Constitutional Court of pow@review compliance by the
Republic of Croatia with its undertakings in thetteaof fundamental freedoms,
human rights and the protection of minorities.

The composition of the Constitutional Court

11.  The following observations relate to the compositod the Constitutional Court,

and in particular the conditions for appointingged, their taking up of office, the length
of their term of office and their dismissal and thepresentation of socio-political
pluralism and minority groups within the Court, andompatible offices.

The conditions for appointing judges
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12.  Article 5 8§ 1 of the Constitutional Law of 24 Sempiger 1999 imposes as the
eligibility requirement for appointment as a congtonal judge “a lawyer with at least

fifteen years’ legal experience, who has distingedghimself in scientific or professional
work or in public service”. This wording is paudiarly vague and leaves much room for
interpretation, particularly as it is aimed at tipaality of professional work or public

service.

These conditions should be rendered more speaifid, conditions set that are
capable of being verified, such as university lemtusenior law officer of the High Court
or the Public Prosecutor’'s Department, etc. Agtigl§8 3 goes some way to meet this, but
imposes this type of condition only “particulargnd not generally.

The taking up of office, the length of the term of office and the dismissal of constitutional
judges

13.  Article 6 8§ 2 of the Law is unfortunately draftedthat it authorises the House of
Representatives to carry over in an indeterminatg the date of the taking up of office
of ajudge terminating the term of office of his predecessor.

14. It is quite paradoxical to require a constitutionalge, as in Article 7, to swear
allegiance to the very law that he is authorisecceasure. Such a type oéth is
nevertheless quite commonplate

15. Article 10 of the Law appears to contain a conthdn, in that in its first
paragraph it lists three causes, which would appearonstitute an exhaustive list of
reasons, fodismissing a judge, while in the second paragraph it actually spesifurther
causes which can be decided by the Court itself.

Furthermore, this interpretation does not staté wiifficient clarity the reason for
these additional causes.

If it relates todisciplinary offences justifying dismissal, there should be some
mention of this in the first paragraph and a desiom in paragraph 2 of how the
disciplinary procedure is to be carried out witlire Court; the description should be
worded in sufficiently broad terms to identify tlwstances where the authority and
dignity of the Court may be put in jeopardy.

It would be advisable to provide a specific enactmi®r disciplining judges.
Provision should be made for sanctions other themidsal in order to guarantee a scale
of punishment that is proportionate to any misdemass that might come to light. Such
an instrument should harmonise with the presentigiamns to this effect, which should
also be consolidated, particularly Articles 3, &5, §§ 1 and 2 and 12 §'1 Needless to

10 Such is particularly the case in Belgium, the ¢ouaf the author of this report.

1 It may be noted in passing that there are two ipraws dealing with the suspension of a

constitutional judge who is charged with a crimioélence, namely Articles 3, 85 and 12, 81. These
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say, discipline cannot be removed from the exckistontrol of the Court itself, a
guarantee of its independerice

It is by no means clear, either, why it is necesdar notify the President
(Speaker) of Parliament of the additional causeshie dismissal, as set out at the end of
the present article.

16.  In Article 11, 88 3 and 4, it should be made clémat it is the Court itself that
initiates the procedures for determining thermanent incapacity of a judge or the
president. It is not clear why, according to paaph 5 of the same article, a majority
decision by all the judges is required for deterngrthe incapacity of the president but
not for the incapacity of a judge.

17.  On the subject of thexpiry of the term of office of a judge, Article 13 8 1 is less
than explicit. It is not possible to fathom, inetlabsence of information as to the
conditions in which Croatian Members of Parliamestire, which constitute the terms of
reference of the system that is being examined, lndrg the mere expiry of the term of
office is not sufficient in order to put an endaqudge’s functions as a matter of law,
with possible provision for a restricted extensiohthe term of office in order to
conclude the hearing of a case that is in progtesspnclude the making of a report that
has not been completed or pending the taking wifice of a successor.

In more general terms, there should be provisemabling the Court to continue
its functions even in the eventualityof the procedure for appointing judges being
frustrated as the result, for example, of politistdlemate or tension between the Court
and the organs of the other powers. It would hesadble, for example, to commence the
appointment procedure several months before theyeapthe term of office and, as has
been suggested, to authorise a judge whose tedffice# is about to expire to continue in
office until such time as his successor takes tipedf. It has even been proposed that
the Court should be allowed to propose candidai¢se House of Parliament where the
latter is unable to nominate or appoint a judge

18. Neither the Constitutional Law nor the Constitutistates whether or not the
eight-year term of office for a constitutional jud subject to renewal.

provisions should be consolidated in order to avaiy distortion of meaning and to safeguard the
coherence of the wording.

12 See on this point th®eport on the Composition of the Congtitutional Courts, cited above,
paragraph 7.

13 Such an eventuality is, fortunately, highly impabke, but it would be unwise to rule it out
completely, as the experience of a number of Cdwassshown.

14 See, on this point, tHeeport on the Constitution of Constitutional Courts, cited above, at the end
of paragraph 4.3.

15 Report on the Constitution of Constitutional Courts at the beginning of paragraph 4.3.
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It is generally agreed that, from the point of viefsthe independence of members
of the Court, taking account of the connection thaght be made objectively or
subjectively between the way in which the judidiaictions are carried out and the hopes
or expectations of a further appointment, “the esysto be preferred would provide for
relatively long terms of office with no opportunitgr re-election or only one possible
further term of office®®.

The representation of socio-political pluralism and minority groups within the
Constitutional Court of Croatia

19. In states that are multicultural in character othui which the integration of
minority groups is under way, such pluralism isgfrently reflected within the
Constitutional Couff. At the conclusion of its Report on the Constitmt of
Constitutional Courtsthe European Commission for Democracy through Lasne
expressed itself in more general terms, descriliimg essential pluralism of our
democracies:

“Society is necessarily pluralist - a field for tegpression of various trends, be
they philosophical, moral, social, political, retigs or legal. Constitutional
justice must, by its composition, guarantee indepene with regard to the
various interest groups and contribute to the dstabhent of a body of
jurisprudence which is mindful of such pluralism.The legitimacy of a
constitutional jurisdiction and society’s acceperuf its decisions may depend
very heavily on the extent of the court’'s consitiera of the different social
values at stake, even though such values are dignsuperseded in favour of
common values. To this end, a balance which esstespect for different
sensibilities must be entrenched in the rules ommusition of these

jurisdictions™®.

It was, moreover noted, in the course of carryingtbe research for this report,
in which the Courts participated, thde facto representation of the Serb minority has
been adhered to as far as the Constitutional @ @toatia is concernéd

It should be added that, according to the repoopteti on 16 June 2000 by the
European Commission for Democracy through Lawsat & Plenary Meetintf, Article

16 Report on the Constitution of Constitutional Courts, cited above, at the beginning of paragraph

4.2. At the end of that report, it is stated, echothe wording quoted above: “Terms of office of
constitutional judges should not be allowed to cwmie with the parliamentary terms. One way of
achieving this can be by long terms of office, ffice until the age of retirement. In the formexse,
reappointment would be possible either only oncadeed not at all” (paragraph 10).

17 See, in this connection, thReport on the Constitution of Constitutional Courts, cited above, in
paragraphs 2.2, 2.3 and 10.

18 Report, paragraph 10.

19

(Q4.1)".

Report, paragraph 2.2 and annex, under the heading “Bte fe@presentation of minority groups
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18 of the Constitutional Law of 4 December 1991Human Rights and Rights of Ethnic
or National Communities or Minorities within the [Rébdlic of Croatia, suspended by the
Constitutional Law of 20 September 1995, but reticed by the Constitutional Law
adopted by the Croatian Parliament on 11 May 2H0frovides, in particular, that
minorities representing over 8% of the populatiamstrbe represented within the higher
courts, which would include the Constitutional GouEven if this provision will only
effectively enter into force after the holding otensus scheduled to take place towards
the end of 200%, particular attention must be given to this primris

The imperatives set out above, and, in particulae, importance of the role
played by the Constitutional Court in the protectad minorities, require this to be taken
into account in drawing up the rules for the conmpms of the Court. In order to reflect
pluralism, Article 4 could provide that a qualifiedajority should be required (for
example two thirds) for the nomination and appoemniof judges, which would,
moreover instil a culture of consensus in relationthe composition of the Cofit As
far as the protection of minorities is concernednsideration could be given to
guaranteeing the presence of a minimum number dfgs associated with such
minorities.

Incompatible offices

20. Article 9, § 2 of the Law is drafted in such tertiat while only academic
appointees would be able to combine part of theaching and research commitments
with those of a constitutional judge, a judge waodd be entitled to apply for a reduction
in his academic duties after being appointed toGbart. The latter possibility should
also exist.

Article 9 8§ 3 of the Law, which excludes from thst lof incompatible offices
scientific activities, or specialist knowledge oembership of certain organisations, is
too wide in its ambit and could give rise to abasd challenge.

On these two issues, the Court should no doubtllbeved to assess to what
extent teaching, research and specialist functoongd be combined with the duties of a
constitutional judge. As far as membership of eganisation is concerned, freedom of
association would preclude this being subjectegrior permission, even on the part of
the Constitutional Court, but in any event, then®rand others” should be removed and

2 Opinion on the Croatian Constitutional Law amending the Consgtitutional Law of 1991, adopted by

the Venice Commission at its 43 Plenary Meeting (Venice, 16 June 2000) on the basis of the Report
prepared by Mr Franz Matscher, Mrs Hanna Suchocka, Mr Pieter van Dijk, (CDL-INF (2000) 10).

2 Loc. cit., pp. 2 and 5.

22 Report cited above, loc. cit., pp. 5 and 7. See Article 12 of the Constitudldraw of May 2000.
2 Such a system should always be evaluated bearingrid the risk of the stalemate that it could
also produce in the procedure for appointing jud@es, on that question, No. 10 below), but ital s
evident that such a danger could be controlled leama other than those that would at the same time
annihilate the mechanisms for the protection ofarities in the legislation on the Constitutionalu®o



CDL (2000) 96 -12 -

it should be stipulated that membership should drepatible with the requirements of
detachment that are indissolubly linked with thetisd of a constitutional judge and that
they cannot involve any publicly declared politiedfiliation.

21. More specifically, as far aaffiliation to a political party or political involvement

is concerned, Article 15 of the Law contains a ipatarly draconian provision,
amounting to a radical prohibition. To the extdrdt it undermines the very essence of
freedom of association, this wording is open taussion, even if the case-law of the
European Court of Human Rights allows states alargasure of discretion in relation to
expedienc$/.

Merely as a point of interest, it is observed thatording to the Belgian Court of
Arbitration, a provision prohibiting police forcé®m expressing political opinions was
held to be unconstitutional unless it was integuleb the effect that only political stands
and activities that are distinctly public in natemild be prohibited.

General procedural provisions (Chapter 111 of the Constitutional Law)

22.  Article 16, 8§ 4 of the Law contains a provision witich anapplication brought

by error before another body is deemed to have been lodged within the timetlifithis
broad provision is to be maintained, this concdpt‘another body” should be worded
more specifically, as its vagueness could leadnterpretations outside the Court’s
control. It could at least be specified that tates to a court and that the application
should clearly indicate the intention of its authorsubject it to judicial review by the
Constitutional Court. Even in such an eventualibgre is the risk that an application
brought before another court need not necessagilynterpreted as coming under the
jurisdiction of the Constitutional Court. It isn fact, quite usual for issues of
constitutionality to come before a judge. The sasn@lso true of administrative bodies,
particularly in respect of petitions placed befpagliament.

23.  Under the wording of Article 17, at the end of 8ir2 certain cases instruments
may be submitted to the court lianguages other than Croatian in Latin script, without
there being any requirement for the judgment itselbe delivered - or at all events,
translated - into the language of that documethierd should be a further requirement for
the parties to be allowed to use that language oumrtchearings and for both the

documents and the spoken words of court proceediogbe translated for them.

Linguistic minorities would thus be guaranteed proper treatftent

2 ECHR, 20 May, Rekvényi/Hungary.

» Judgment No. 62/93, of 15 July 1993.
% The only provision of the Framework Conventiontba Protection of National Minorities of the
Council of Europe which has a direct bearing on lthguistic aspects of the treatment of minorities
court is in fact Article 10, § 3, which is confinéalcases of arrest and criminal charges, but atchould
be taken of the provisions in force and under magfan of the Croatian Constitution and legislatmnthe
protection of minorities, particularly in its lingic aspects (see on that question @@nion on the
Croatian Constitutional Law amending the Constitutional Law of 1991, adopted by the Venice Commission
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Perhaps a distinction should be drawn betweendheuws cases, and provision of
a system of the kind that has just been suggebtmiddsbe made only for individuals and
institutions in parts of the country in which theeuof another language is officially
allowed or required, or where the Cyrillic alphalsein use, on the understanding that
where a minority represents a significant propartathin a part of the country, it should
be allowed to use its language.

If the proceedings are of a criminal nature, dhdy have a determining influence
on criminal proceedings, the system should be eet#rto cover all languages, even
foreign languages. This is a requirement undeicler6 of the European Convention on
Human Rights, and in particular paragraphs 3 (d)(ehof that provisiof.

At a more basic level, the legislation on the Cibmsonal Court should be
harmonised with the legislation that is currenthder preparation for the protection of
minorities - linguistic and other - and in partiatly in regard to the setting up of a right
of recourse by bodies representing minorities. T¢usild involve the Council for
National Minorities or bodies acting in the namepatfticular minorities. This question
could be more easily resolved by using the systemdividual appeal, which could be
extended to all physical persons, particularly esdmns representing minorities and
other groups acting for collective interééts

24.  Article 18 paragraph 2 contains another broad gromi requiring the Court to
refer back to their authors any procedural instmi:idacking inclarity. This system
should be examined in order to ascertain whethafoés not in fact result in extra
workloads for the Court and its staff that wouldetiten the handling of other matters
within a reasonable time period.

25. There is a sibylline ring to Article 19, which satthat the proceedings are
conducted by “the” judge of the Constitutional Court. Prambly this refers to the
reporting judge assigned to each case: if thisoistee wording should be revised
accordingly.

at its 43 Plenary Meeting (Venice, 16 June 2000) on the basis of the report prepared by Mr Franz
Matscher, Mrs Hanna Suchocka, Mr Pieter van Dijk, CDL-INF (2000) 10).

2 See the previous note in relation to national mifies.

28 For example, the case law of the Belgian Coudnbitration sets out as follows the conditions in
which a voluntary association asserting a classr@st may have access to the Court: “the objectheof
association have to be of a particular kind andisequently, distinguishable from the general categb
interests; the judgment concerning which the apehlought must have some bearing on those objects
the objects must be in fact pursued, as evidengaticbactual activities of the association; theoaisgion
must be able to demonstrate consistent activityh o the past and in the present; and the collecti
interest must not be limited to the individual metsts of members.”.
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26.  Article 20 permits the exclusion of the public frowroceedings”. Presumably
this relates to hearings

If this is the case, it should be made clear, withindication of what reasons
would justify such a measure. It should remaindReeption to the rule. In any case,
when a case referred to the Constitutional Cous &abearing on civil or criminal
proceedings within the meaning of Article 6 § 1tleé European Convention on Human
Rights or,a fortiori, it is itself of such a nature, the rule for a tegin camera must be
compatible with the following wording of that sarmeovision, which limits exclusions
“from all or part of the trial in the interest ofarals, public order or national security in a
democratic society, where the interests of juveniethe protection of the private life of
the parties so require, or to the extent stricégessary in the opinion of the court in
special circumstances where publicity would pregadhe interests of justice”.

27. In the matter ottosts, covered by Article 22, it should be specified Wiee the
Court is entitled to apply the exceptional arrangets to lawyers’ fees as well as to court
fees proper under this provision. For the sakeqpfality, it should also be specified on
the basis of what criteria the Court can decidepply these exceptional arrangements to
costs.

28. In a number of European states, barristers do & ko justify their authority to
represent their clients before the court, savexgeptional circumstances. Article 23, § 2
of the Law takes no account of this concept in mm the barrister's authority to be
substantiated. Unless this condition forms partlegfal practice in Croatia, a more
flexible approach should be applied to this issue.

29.  Atrticle 24 is drafted very succinctly for an issagimportant as that tifie powers
of injunction of the Court. It would be improved by specific mtien of the main
procedural points for granting injunctions, and particular their form, means of
notification, time limits, penalty for non-complies, etc.

30.  Article 26, on theconditions for adopting decisions, prompts the following
observations.

It is a matter for regret that its very first pai@gh should speak in terms of
“votes”, whereas every court should be endeavoutimgreach a consensus, the
Constitutional Courf above all others; the vote should be used ondylast resort.

This same provision would furthermore appear towmeded too radically in
requiring a majority of “all judges” without antmating the possibility of judicial

29 It is true that the Constitutional Law contain®yisions on the participation of members of the

public at court “sessions” and not merely at heggiproper. These parts of the Law are criticiseldw in
paragraph 42.

0 This becomes all the more imperative inasmuctha<ourt is required to play an important part
in protecting minorities.
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vacancies within the Court or inability to sit dmetpart of some judg&sor even the
possibility that is, in fact, mentioned in Articl, 8 2, of not all the judges being
present’.

31. The present legislation concerning the Court oBligeo sit in plenary session,
that is, with a complete panel. The question amdeghether in the interests of efficiency
the Court might in fact sit with a smaller bencHigé or seven judges sitting in rotation,
or, indeed, three judges for lesser cases. Theiden&, who would preside over all
benche¥, could in all circumstances require matters tdeard in plenary session. To
ensure pluralism and the protection of minoriti@s,number of judges forming a
significant minority should also be empowered tguiee such plenary sessions.

Perhaps inspiration could be drawn from the systéstablished under Article 64
concerning Chapter V of the Constitutional Law, @amed with the protection of
constitutional freedoms and human rights, whichvigkes for the latter type of case to be
heard by a bench of five judges who, if they arahl@ to reach a unanimous decision,
refer the matter to a plenary session of the Coufthis particular system should
nevertheless make provision in any event for a tabe heard in plenary session, having
regard to the role of the Court in safeguardingglism and protecting minoriti&

32.  The distinction between paragraphs 4 and 5 of kert7 is not immediately
apparent: it would appear that the former relatesatmere dissension, that is not
fundamental in character, and the latter is corexemmith an objection, with all that that
implies. If this is the case, then the wordingidtlonake it clear.

On a more fundamental level, the question arisetoahe lawfulness of the
possibility available to the judge, and indeed, db&gation placed on him in the former
instance, to hand downdassenting opinion or the reasons for his objection. As may be
observed at the European Court of Human Rights pthetice of dissenting opinions
undoubtedly contributes to a depth of reflectionhaman rights before, during and after
the deliberation of the matter in question; it mewen be stated that a fair number of
dissenting opinions anticipate changes in the la®uch a practice, however, is
conceivable only in counts whose authority is sigftly established and where
expressions of disagreement cannot be analysechaerstood by the outside world
(private individuals, the press, politicians, efs) a sign of weakness. It also requires
both great discipline and extreme caution on thd p# its authors, whose written
opinions must be worded in such a way as to givebasis for such criticism. The

See too Article 26, § 6, which deals with withdedwy a judge for cause.

Article 51, § 2 in fact authorises the Court tiovgith a quorum of a majority of its members.
He might well delegate this function in certainsea to other judges, according to a system
objectively determined in advance.

33

3 It is conceivable that there might be no judgeresenting a minority interest among the five

judges comprising the original bench and those gsdgpming to a unanimous verdict without taking int
account that minority interest.
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obligation to render a written dissenting opinioaynalso have the effect of discouraging
certain judges from departing from the majoritywie It is therefore advisable to give
careful consideration to the advisability of maintag this system, particularly on the
basis of the evaluation of its practice by the Gitutsonal Court of Croatia to date.

One fundamental point that must be taken into aatcouthis connection is that
of the central role to be played by the ConstitdicCourt in the protection of minorities
while at the same time safeguarding national dnityn this connection, the efforts to
reach a broad consensus within the Court in adgmtécisions could be thwarted by the
prospect, and even more by the requirement, of ihgndown dissenting opinions.
Furthermore, if such dissident opinions came frama or more judges who are associated
with one or more minorities or defending a pointwiéw akin to that held by such
minorities, they would risk being given undue proerice and increase still further the
risks of social discord between the majority andase minorities.

These observations apply also to Article 51, 8§ thefLaw.

33.  Article 26, § 6 of the Law sets out only one caofdisqualification from hearing
a case, namely participation in the legislatiomurestion or in a regulation forming the
subject of the decision. Other reasons, in pddiciamily or other connections with the
parties, should also cause judges to abstain fribimgs

34. In Article 30, there is no apparent difference in meaning betwssragraphs 2
and 3 insofar as they specify the administrativeé e@ntral government organs that are
authorised t@nforce the decisions of the Court.

On this same question, without prejudice to theiargnts that will be developed
below as to the nature and the effects of the @atishal Court® paragraph 5 of that
provision authorises the Court to determine themaam which the decisions and orders
of the Court are to be carried out. In certairesag particular in cases of setting aside
or rescission, the effect flows from the decisitself, and public authorities do not have
any discretion in the matter. Such possibilitiesidd be included in the wording.

35.  Atrticle 31 appears to be superfluous.

36. The use of the words “as a rule” in Article 32 makepossible to nullify this

provision concerning the time limits in questidbwould be better to set a time limit (for
example, six months or a year) while authorising @ourt to extend this time limit in
exceptional circumstances, with a limit to the nembf extensions allowed.

® The Preamble of the Framework Convention on thateetion of National Minorities firmly

places that instrument within the context of temndl integrity (see too Articles 2 and 3 of theafrework
Convention).

3% See paragraphs 48 to 51 below.
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Powers of the Court in judicial review of laws and regulations (Chapter IV of the
Constitutional Law)

37. Reference is made principally to what has alreagignbset out in points 2 to 10
above on the various powers of the Constitutiomalir€both in the Constitution and in
the Constitutional Law of the Court.

Other observations relating to the powers of therCm judicial review of laws
and regulations are set out below.

38. In Article 34, the status of applicant conferredtb@ombudsman is not very well
defined. The wording of the text gives the impm@sshat this high official can only act
in certain cases “as provided under Article 93haf Constitution [...]". That provision
would not appear to give a clear indication in tielato him. His powers are defined in
very broad terms by Article 93 of the Constitutias “protecting the constitutional and
legal rights of individuals vis-a-vis governmentpdements and organs of public
service”, which does not indicate with the preaisiequired of a procedural instrument
the exact nature of his powers before the Court.

39.  Atrticle 35, 8§ 2, which confers upon the criminaluds the power to apply the
objection of illegality through interlocutory review of regulations, whdppearing totally
pertinent, does not seem to have any place withe tonstitutional law of a
Constitutional Court save in restricting the powersthe criminal courts and the
Constitutional Court. As to the substance, refezentay be made to the specific
observations on this provision and on the adviggloff reserving for the Constitutional
Court the power to review the legality and constinality of regulation¥.

40.  Atrticle 36 of the Law allows anyone fwopose to an institution so empowered
that it bring an action before the Court. Suchr@vigion is not strictly necessary if it is
confined to stating one of the ways in which thessitutions may be advised of an
infringement of the Constitution. It appears pleiss unless these create an actual right,
which would indeed appear to be the case. Apam fitee fact that there is some doubt as
to the nature and scope of such a right, the Lawlghin any case specify the effects of
referring a matter to such an institution in orderinvite it in turn to refer it to the
Constitutional Court, in particular with regard tbe information of the applicant
concerning the decision taken, on the obligatiogit@ reasons for the decision, on the
possibility of an appeal against a refusal, orpassible implication in the proceedings
brought before the Court, etc.

As already mentioned above, the question ariseshehé would not be better to
replace this system with a clear individual app@aichanism, with a few safeguards,
such as the requirement of an interest, the fiteprocess through a court, an initial
sifting process within the Constitutional Cour*&t

37 See above, paragraph 5.

See above, paragraph 10.
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41. Article 40 deals with theadversarial character of the proceedings before the
Court in a manner that is both summary and inadequa

It is unfortunate that applications are not notifies a matter of course to the
authors of the instrument in question and that suafification takes place only at the
request of the reporting judge. Where appropriateule could be introduced for
notification coupled with an exception where, ire thiew of the reporting judge, the
request is manifestly inadmissible, or indeed, ety ill-founded, or where it clearly
does not fall within the jurisdiction of the Courtf that method were chosen, it would
have to be incorporated into the preliminary siftiprocess as suggested elsewlere
But even in such an eventuality, care should bergia following the rules of equality of
arms, both in regard to the applicant and in regarthe authority implicated, especially
when the proceedings are linked to a civil or cniaticase or where they involve a civil
right or a criminal charge within the meaning otiéle 6 of the European Convention on
Human Rights.

After the reply of the authority concerned has bsetved, the applicant should in
turn be notified of it in order to exercise thehtigf reply.

Article 41 should also be reconsidered in ordegrisure that both parties have the
right to present their arguments and to ensurettietules of procedure are set out in
advance, so that they are widely known before gipeal is brought.

42.  Accordingly, if a provision such as Article 47, pirding for the holding of
consultative sessions, is maintained, it would dgisable to remove any confusion
between the ordinary proceedings, which are openraatter of law to the parties to the
proceedings, and those consultative sessions, velnebpen on a purely optional basis to
other authorities, associations, experts, etciclerd8, § 3, compounds the confusion by
not distinguishing between the parties to the prdoegs and other parties joined to the
proceedings. These provisions do not distinguishrty between ordinary hearings and
consultative sessions.

Again in the interests of protecting pluralism anghorities, provision could be
made for a number of judges forming a significaribarity should also be able to
convene consultative sessions, provided, of cotina¢these are continued.

43. In Article 42, clarification is needed concerniing tcases in which time begins to
run either on the lodging of the application witie tCourt, or on posting it by registered
mail. The question arises as to whether in ther@sts of certainty of the law it might not
be better to insist on service by registered post far time to run from the date of
posting.

3 See paragraph 10 above.
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44.  Article 43, which authorisethe Court tosuspend the enforcement of instruments
adopted on the basis of the law or regulationithtite subject of the complaint, requires:

- the addition, as a cumulative ground for suspensminthe existence of a
substantial basis for complaint, the mere risk ofparable harm being
insufficient;

- the provision as a further ground for suspensiothefadoption by the author of a
nullified document and identical document contagnine same defeéfs

- further power to suspend the law and regulatiomt®ves, and not merely action
taken in enforcing them.

45.  The decision to introduce amal phase into the procedure was taken on the basis
of Croatian authorities. If such a possibilitynisvertheless retained, as in Article 44, the
decision should not be left solely to the presidamto the reporting judge, but a number
of judges forming a significant minority should &ethorised to require it, particularly in
the context of the role played by the Court in gaeding pluralism and protecting
minorities.

There would be justification too for excluding tipeblic and the press from
hearings other than that in which the report of rdagorting judge is presented and the
parties make oral submissions. That phase shaildabefully distinguished from the
deliberation itself, which calls for complete cad@ntiality. Article 45 should be
redrafted to allow for this.

Paragraph 4 of this provision should include tefecwnications media other than
radio and television.

In Article 48, § 4, the final words (“if it is ofraopinion that the conditions for
this exist”) should, | believe, be omitted: theyntain an inference that where, on the
other hand, one of the parties fails to enter greamnce, the Court would be unable to
hear the matter, which would constitute a denigusfice. Where one of the parties fails
to appear, the Court is free to draw inferencemftbat fact, such as withdrawal or
compromise, etc but bearing in mind the rightshe tlefence, such devices should be
handled with caution. If necessary, they couldhotuded in the Law itselt.

46.  Article 46, which is specifically concerned withethdeliberations, would be
improved by a provision for the written report te ferved on the judges in advance. It
goes without saying that they should be given act®all documents in the proceedings.

40

See below in paragraph 47, the remark concernitiglé 52.
41

For example, the presumption of waiver of theacshould the applicant fail to appear would put
him on notice that such action could be taken éndhse of default.
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47.  Article 52 contains a rather surprising rule auigiog the judicial review of a law
or regulation even where it has been the subjequditial review previously. The
doctrine ofresjudicata in relation to the judgments of the Court shoulevpnt this.

Whether or not to keep this provision depends batvhappens in relation to the
observations concerning the insertion of a newaredsr suspension of an action that is
the subject of a complaint before the Court in tdase of the adoption of a law or
regulation identical to that declared void by theu@'* and the nature and effect of
decisions that the Court may méke

48.  That last question is specifically dealt with fréwticle 53 onwards.

These provisions are unclear as to the distindtian should be drawn between
the concepts of declaration of nullity, repeal a®dting aside, that they tend to use
somewhat interchangeably. There is, moreoverndcation in these instruments as to
when the Court makes a declaration of nullity, wheepeals and when it sets aside.

Repeal is a device that should be confined toscageere it is the author of the
document himself who decides to withdraw it forttiwirom the legal system, contrary to
a declaration of nullity, where the initiative cosnéfom a third party authority. A
declaration of nullity normally operates tunc, with retroactive effect, but provision can
be made that in exceptional circumstances, andriicplar for reasons of certainty of the
law, the Constitutional Court has power to reguthte effects of the nullified instrument
for whatever period it shall determine. Such waoaiighear to be the thrust of Article 54,
§ 2 of the Law authorising the Court to balancertt@n circumstances against the legal
and constitutional requirements in deciding whetloerepeal or to annul. Basically the
options would appear to be correct, but, in theeabs of any further information on the
finer points of Croatian law and the legal vocabyia use, it would appear best to keep
with the concept of the declaration of nullegy tunc, with appropriate wording to secure
the exceptional retention of the effects of thdifredl document.

49. If the option of the declaration of nulligx tunc is retained - and it would appear
that it is already possible, if not obligatory the cases mentioned in Article 54,%,3he
rules already incorporated in Article 56 of the Lahould be maintained, enabling
extraordinary rights of appeal to administratived alegal tribunals to secure the
withdrawal of individual administrative or judiciaktion taken in implementation of the
annulled instrument. Such means of redress shholdever, be extended to regulations
and not merely to individual action, as alreadyvpted by Article 56, § 2, and paragraph
3 of this provision should be more clearly worded.

The right of extraordinary individual recourse shionot be subject to time limits
in relation to the instrument rendered invalid l®ason of a declaration of nullity in

42 See paragraph 45 above.

a3 See paragraph 48 below.

See below.
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respect of the law or regulation upon which it vesed but it would, of course, be
possible to set a time limit running from the datepublication of the decision by the
Court itself, such publication taking a form ideatfito that of the nullified instrument.

If rights of extraordinary individual recourse anéroduced, as in Article 56, 8 3,
it is hard to understand why paragraph 4 of thimes@rovision also renders ineffectual
acts of execution and application which have natnbéhe subject of extraordinary
individual recourse. Only appeals can as a gemelalgive rise to the voiding of an act;
any other means gives rise to legal uncertainty.

An examination of the consequences of a Congiiati Court decision,
particularly in a civil case, would appear to relabhore to the civil courts than to the
Court itself, as stated in Article 56, 8 5 of thawn.

50. In Article 54 § 3, which appeats require the Court to make a declaration of
nullity, it is hard to understand why laws and individaations are not subject to the
same system.

It is, moreover, difficult to see the point of tkecond item of this provision
requiring the Court to make a declaration of nylliif certain individuals, groups or
associations are placed in an unjustified positérprivilege”. If this refers to the
principle of equality or the rules for the protecti of minorities, these form an
unquestionable part of the fundamental freedoms fandan rights that are already
mentioned in the first item as giving rise to a oiory declaration of nullity by the
Court. The maintaining of this distinction mighte rise to doubts as to the inclusion of
the principle of equality and the rules for thetpotion of minorities within fundamental
freedoms and human rights.

51.  Article 55 concerns the effect of repealing a lamregulation challenged before
the Court on the proceedings before it.

Apart from the fact that this effect is dealt wahly perfunctorily, it might well,
at a more basic level, give rise to confusionwduld appear preferable not to confuse
the legislative and regulatory proceedings with gheceedings before the Constitutional
Court. The latter only rules on the instrumenbefit, without including any repeals or
amendments: this does not preclude the Court fedamg account of them in assessing
whether the applicant’s interest is still enfordeadr has ceased to exist.

The jurisdiction of the Court in the protection of constitutional freedoms and human
rights (Chapter V of the Constitutional Law)

52.  The basic observations in paragraphs 2 to 10 at@stesome doubt as to whether
Chapter V of the Constitutional Law of 24 Septemb889 on Fundamental Freedoms
and Human Rights should be retained. If it isinetd, it should be redrafted in such a
way as to avoid the jurisdictional overlapping thas already been mentioned. | shall
confine myself to the following, somewhat peripheramarks.
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In Article 63, 8 1, the words “as a rule” shoulel 'emoved. They infer that there
are other exceptions to the principle of applicatd the action appealed against than that
of paragraph 2 of these provisions, which shouldraover, state that it is by way of
exception to the rule stated in paragraph 1.

Along the lines of what has already been saictlation to Article 4% over and
above the condition of not being contrary to pulnliterest and the risk of further harm,
there could be added the further condition of sidfit grounds.

53.  Article 64 requires the case to be heard by a bericfive judges; if they are
unable to reach a unanimous decision, they retenthtter to the plenary session of the
Court. This latter system should still allow ftwetpossibility in each case, even where
there is a unanimous decision, for a case to legrezf to a plenary session, having regard
to the role of the Court in safeguarding pluralsnd protecting minoritié

54.  Articles 68 and 71, which list the reasons for¢tjey a constitutional complaint,
appear superfluous. They cite only instances whagseobvious that a decision of this
kind should be taken. Here duplication shouldmded with Article 31",

55.  Article 70, which enables a finding of unconsituaglity to be extended to

closely associated instruments, appears somewirahaty, particularly in not providing

for the possibility for the author of the closelgsaciated instrument to give a prior
explanation.

56. The above observations on the nature and efféctsaisions of the Court may be
applied to Article 72, which makes use of the cqmad the declaration of nulli§. Itis,
moreover, uncertain whether, as provided by theduwgy it is still open to the author of
the instrument to adopt a new instrument under \& pecedure. If the defect of
unconstitutionality is radical, a mere declaratadmullity could well suffice. The rule
according to which the procedure must be renewddrédhe author of the nullified
instrument is present, moreover, in both Articl2sand 73, § 2.

57. It is not clear why Article 73, 8 1 of the Comstional Law requires reasons for a
declaration of nullity and not for a dismissal loé tcomplaint.

58.  Article 75 provides at subparagraph one for thecg@edings to terminate in the
event of the complainant’s death. Such a represswasure appears too radical. Where

° See paragraph 44.

a6 It would be sufficient for there to be no judgenesenting a minority interest among the five
judges comprising the original bench for these @&dtp reach a unanimous verdict without taking into
account that minority interest.

47 An observation to this effect has already in ta@én made, in relation to Article 31, in paragraph
35 above.

8 See paragraphs 48 to 51.
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civil interests in particular are at stake, thexquistification for allowing the successors,
and in particular the heirs, to continue the prdasgs commenced by the deceased.

Jurisdiction of the Court in the conflict of jurisdiction between the legislative, executive
and judicial powers (Chapter VI of the Constitutional Law)

59.  The preliminary observations set out in paragraphs 10 above raise doubts as
to the appropriateness of preserving Chapter Vithef Constitutional Law of 24

September 1999 on conflicts of jurisdiction betwethe legislative, executive and
judicial powers. If it is kept, it must be rededt in such a way as to avoid the
jurisdictional overlaps mentioned above.

Jurisdiction of the Court in reviewing the constitutionality of programmes and activities
of the political parties (Chapter VIII of the Constitutional Law)

60. Among the criteria allowing the Constitutional@oto ban the work of a political
party is the threat to the unity or the territorrategrity of the Republic of Croatia. It is
well known that these concepts are sometimes irgtg@ in such a way that even internal
demands by a section of the population are regaadexmbnstituting such an infringement.
In order to avoid a stumbling block of this kintshould perhaps be stated that the Court
exercises this jurisdiction to safeguard internaiostandards for the protection of
minorities to which the Republic of Croatia is antracting party, as defined by the
Council of Europe’s Framework Convention for thetBction of National Minorities,
other conventions of the Council of Europe, Arti2lé of the International Covenant on
Civil and Political Rights and the instruments loé SOEC.

Jurisdiction of the Court in Elections (Chapter X of the Constitutional Law)

61. Article 88, and in particular paragraph 2, appeanslear as to the rules of
procedure for cases based on election disputes.

Under Article 89, the appointment of three judghsuld take place according to
an objective and impartial rotation system. Evehis bench of three judges is unable to
reach a unanimous decision, the possibility shoodd retained, in all cases and
consequently even where they reach unanimity, fier r@ matter to a plenary session,
having regard to the role of the Court in safegumydlurality and the protection of
minorities”.

Miscellaneous questions

62. The new law will also have to include provisions siaff, assistants, registrars,
archivists and court staff, particularly in regaodtheir conditions of employment, staff

49 It would be sufficient for there to be no judgenesenting a minority interest among the five

judges comprising the original bench for these @&dtp reach a unanimous verdict without taking into
account that minority interest.



CDL (2000) 96 - 24 -

and disciplinary regulations, etc in keeping witle trights of such individuals and the
independence of the Court.

The final provisions should make arrangementsjddges and staff already in
office as well as for cases in progress and shmpeal the old law; this device would
appear more satisfactory than the vague interjppatderived from Article 93 of the Law
of 24 September 1999, which would repeal the oldslanly to the extent that they do
not conform to the new Law.

Conclusion

63. The method adopted in preparing this report wasdtagving up of observations
based on the structure of the Constitutional La2dfSeptember 1999, except for those
relating to the basic criticisms, set out at thgifbeing of the report, concerning the
jurisdiction of the Courf.

Fundamental observations are intermingled withehof a more peripheral
nature. Apart from those relating to jurisdictiothe emphasis should be on the
importance of more precise procedural rules, palgity on the hearing of all sides of the
case, on the possibility of a preliminary siftingppedure and on the need to clarify the
nature and effects of declarations of nullity, mpeand setting aside.

It has also been repeatedly suggested, both atioelto the composition of the
Court and to the referring of cases to it, as asgllits method of deliberating and, indeed,
aspects of its jurisdiction, that more account &hdne taken of the fundamental role of
the Constitutional Court in the protection of mities.

The progress of democracy in Croatia will no docibair the way for upholding
the pre-eminence of the Constitution and intermatistandards of human rights and the
protection of minorities.

%0 See paragraphs 2 10.



