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The century that has just come to a close abouimdeduel and barbaric acts against
human beings. The most striking examples of suigitiéies are offered by the two world
wars and the various regional and civil conflicts. their wake the international community
established ad hoc war crimes tribunals to brirey glrpetrators to trial and prevent a re-
occurrence of such levels of barbarity. Along withny other events and considerations, it
was these precedents, the end of the cold wartenddsire to do away with impunity that
made possible the statute establishing the Intemelt Criminal Court, drawn up at a
conference held in Rome in July 1998.

This new international court may be an importananseof countering impunity and
safeguarding human rights. It will be used to @ria trial all those who commit genocide,
crimes against humanity, war crimes and the crifhaggression. However, to enter into
force the statute must be ratified by at leastysitates. The members of both the European
Parliament and the Parliamentary Assembly of the Council ofdp€ have called on their
countries to ratify the statute as soon as possiBe 1 December 2000, it had been ratified
by 23 states, eight of which are European

Ratifying this type of instrument can pose a nunddeproblems under national law,
particularly at a constitutional level. Some oé thbligations contained in the statute raise
important constitutional issues. The chief proldeane in particular: immunity of persons
having an official capacify the obligation for states to surrender their avationals to the
court at its requetthe possibility for the court to impose a termliéé imprisonmert;
exercise of the prerogative of mercy; executiomegfuests made by the court's Proseéutor
amnesties decreed under national law or the existeha national statute of limitatidhsnd
the fact that persons brought before the court bélitried by a panel of three judges rather
than a jury. This report sets out to analyse the reasonimbimterpretations that may be
relied on by governments to solve these problents earable their countries to ratify the
Rome Statute. Obviously, this reasoning and inetgpion are not restrictive and are given
simply as indications. They represent merely a odlogical reflection and do not commit
the European Commission for Democracy Through Lamhich does not favour any one
solution over the others.

States may consider several solutions for thdiqation of the Statute of Rome,

despite the presence of constitutional problemes&hmay include, for example:

- insertion of a new article in the constitution, walhi allows all relevant
constitutional problems to be settled, and avdigsrteed to include exceptions for
all the relevant articles, this is the measure usegarticular by France and
Luxembourg.

! See EU Bulletin 12-1999 (en): 1.1.11.

2 See Recommendation 1408 (1999), Official gazétteecCouncil of Europe - May 1998.
% Belgium, France, Iceland, ltaly, Luxembourg, Nopw&an Marino and Spain.

* Article 27 of the Rome Statute.

® |dem, Articles 59 and 89.

® |dem, Article 77 (1) (b).

" Idem, Article 99.

® |dem, Article 29.

° Idem, Article 39 (2) (ii).



- systematic revision of all constitutional articlést must be changed to comply
with the Statute.

- ratification of the Statute by a majority of atdeawo-thirds of the members of
Parliament, despite the fact that some articles iareconflict with the
Constitution®°

1. Immunity of persons having an official capacity

One of the constitutional problems raised by redifion of the Rome Statute concerns
the immunity which most European countries' constihs grant to the head of state or
government, a member of a government or parliamant,elected representative or a
government officidf. Such immunity contravenes Article 27 (1) of temtute, which
provides dhis Statute shall apply equally to all personshaitt any distinction based on
official capacity.» Their official status in no way exempts these pessfrom criminal
responsibility under the statute, nor does it damst per se, a ground for reduction of
sentence. The second paragraph addsmunities ... which may attach to the official
capacity of a person, whether under national oeinational law, shall not bar the Court
from exercising its jurisdiction over such a personn other words, where they commit a
crime coming within the jurisdiction of the Intetianal Criminal Court, political leaders
cannot evade their responsibility by pleading imityubefore either that court or their
country's own courts.

A number of solutions to this problem of immunign be envisaged. Firstly, a state
has the possibility of amending its constitutionbring it into line with the statutd This
approach has been followed, inter alia, by Framme lauxxembourg. Both countries added a
clause to their constitution providing in the casie France the French Republic may
recognise the jurisdiction of the International @inal Court under the conditions set out in
the treaty signed on 18 July 198¢° and in that of Luxembourgne provision of the
Constitution shall constitute an obstacle to appiloef the Statute of the International
Criminal Court ... and to fulfilment of the obligati® arising therefrom under the conditions
set out in that Statute’® These clauses are worded in such a way as tdtpteese countries
to avoid creating an exception or exceptions ticlag of their constitution - and not just in

' See, in particular, Article 91 (3) of the Consiitn of Netherlands.

11 See, in particular, Article 46 of the Constitutioh Germany, Articles 57, 58 and 96 of the contttu of
Austria, Article 76 of the Constitution of Estoniarticles 26, 68 and 68-1 of the Constitution office, Article
75 of the Constitution of Georgia, Article 49 oktiConstitution of Greece, Article 20 of the Considn of
Hungary, Article 7 of the Constitution of Liechtéei, Articles 64, 83 and 89 of the Constitutiori'thfe former
Yugoslav Republic of Macedonia", Article 42 of ti@onstitution of the Netherlands, Article 130 of the
Constitution of Portugal, Articles 54 and 65 of thenstitution of the Czech Republic, Articles 6@ @4 of the
Constitution of Romania, Articles 83 and 100 of tBenstitution of Slovenia, Articles 83 and 85 ofth
Constitution of Turkey and Articles 80 and 105t Constitution of Ukraine.

2 States may provide in their national law that tagional courts shall be competent to try a leadeo has
committed crimes within the jurisdiction of the émbational Criminal Court. This is possible beeatise
statute is based on the principle of complementabiut, whatever solution is adopted, perpetratrsuch
crimes cannot plead immunity.

'3 This solution should be adopted by the Czech RiepuBreece, Hungary, the Netherlands, Portugal and
Turkey.

4 Constitutional Law No. 99-568 of 8 July 1999.

15 On this subject, see, in particular, the artigteh ERCKY Jocelyn, “Le Statut de la Cour pénale
internationale et le droit constitutionnel fran¢aRev. Trim. Dr. h. (2000), p. 641-681; Benoitbka,
«Ratification du Statut de la Cour pénale inteorale: révision constitutionnelle francaise etdagiour du
monde des problémes poséstsp://jurisweb.citeweb.net/articles/17051999.htm

16 Law of 8 August 2000 amending Article 118 of tlmstitution, A- No. 83, 25 August 2000, page 1965.




respect of the immunity problem. The same approath be adopted by the Czech
Republic, where the bill amending the constituttamtains the following provision (Article
112a): «in connection with crimes, where a ratified and mprdgated international treaty
provides for the jurisdiction of an internationairinal court, and where the Czech Republic
is bound; a) neither the special conditions prodder the prosecution of deputies, senators,
the President of the Republic, and judges of thes@mtional Court, nor the right of
deputies, senators, and judges of the ConstitutiGoart to refuse to give testimony on facts
gathered in connection with their office or functishall apply; b) the President of the
Republic may neither use his right to forgive ormdigate any imposed penalty nor give
orders not to initiate a prosecution or, where aogecution has been initiated, not to
continue with it or proceed in a similar way by gtemg an amnesty .»'’ However,
amendment of the constitution is often a cumbers@omplicated process, and may even be
a politically sensitive issue.

It has been asserted that, to avoid amending ¢oestitutions, states could choose to
interpret the relevant constitutional provisiongn that case those provisions should be
construed as conferring immunity, by reason of es@@s official capacity, only in the
national - and not the international - courts. sThimounts to establishing two tiers of
responsibility of office-holders, at the nationatdathe international levels. Although
superimposed, those responsibilities would be sépame from the other. In other words,
where responsibility was subject to exceptionsadional level, these would not necessarily
apply at the international level.

It has also been said that a state could maint@na tacit exception from immunity
was inherent in its constitution. In the case wramsideration here, it might be conceived
that, where the court required a state to surreaderof its leaders enjoying immunity, the
state could justify handing that person over byenpteting the relevant constitutional
provisions in the light of their intended purpos®ince the court's principal task is to combat
impunity for perpetrators of «the most serious esmof concern to the international
community as a whole», a head of state or goverhmvbo committed such a crime would
probably violate the fundamental principles of tiisher own constitution and could therefore
be surrendered to the court, despite the protectiomally guaranteed by the constitution.

Another argument is that states might consider lsirdping nothing, since lifting the
immunity of heads of state or government has becamsustomary practice in public
international law. In the House of Lords' decismnGeneral Pinochet's immunity, three of
the five Law Lords confirmed this trend in interioaial law. Lord Nicholls expressed the
majority opinion in the following terms:rternational law has made plain that certain types
of conduct, including torture and hostage-takinge aot acceptable conduct on the part of
anyone. This applies as much to heads of statey@n more so, as it does to everyone else.
The contrary conclusion would make a mockery @rivdtional law» This decision led Eric
David'® to conclude that the fact that an individual isiraxin an official capacity can never
be an impediment to prosecution. He contendsftirathe past half-century it has been a
well-established principle, repeatedly relied on tme courts, that the immunity from
prosecution of incumbent or former heads of statgavernment cannot apply to crimes

" Government Bill (extract) on the constitutionalvlamending the constitutional law of the Czech otai
Council No. 1/1993 Coll., Constitution of the CzeRbpublic, as amended by constitutional law no/B3g7
Coll.

18 Cited in THEMIS, « L’affaire Pinochet ou le crépute des dictateurs ? » [The Pinochet case omitight
of dictators],http://www.ulb.ac.be/assoc/elsaulb/themi2.htm




under international law. He makes specific refeeeto the Versailles Tredfy Charter of
the Nuremberg Tribund], the Convention on the Prevention and PunishmietfiteoCrime of
Genocidé®, the work of the International Law Commissiorand the Statutes of the
International Criminal Tribunal for the Former Ygavig® and the International Criminal
Tribunal for Rwand&. A number of states could moreover be said te diis principle tacit
recognition, in that their constitutions expressigte that the generally recognised principles
of international law are part and parcel of theitional lav?”.

This point of view can be substantiated by the edanof Italy. Under Italian
constitutional law immunity from prosecution in ietal public law is not enforceable
against the court, since, as a result of Articlesahd 11 of the constitution, the domestic
legal system is automatically brought into linehwirticles 27 and 98 of the Rome Statute.
Article 10 in fact statesltaly's legal system shall conform with the genlgraécognised
principles of international law and Article 11 that Italy shall agree, on condition of
reciprocity, to such limitations of sovereigntyraay be necessary to a legal system ensuring
peace and justice between natiei%. This means that the provisions of internationzdties
rank higher than certain constitutional provisihsArticle 9 of the Austrian constitution has
virtually the same effett

2. Surrender of Persons

Article 89 of the Rome Statute provideShe Court may transmit a request for the
arrest and surrender of a person ... to any Statéherterritory of which that person may be
found and shall request the cooperation of thateSta the arrest and surrender of such a
person» This surrender procedure, which applies irrespeof the nationality of the person
concerned, may be at variance with the ban on dittrg or expelling nationals to be found

9 Article 227 of the Versailles Treaty.

20 Article 7 of theCharter of the International Military Tribunal, Nemberg

21 Article IV of the Convention on the Prevention and Punishment oftii@e of Genocided December 1948.
22 principle 11l of the Principles of Internationahiv recognised in the Charter of the Nuremberg TFréband
in the Judgment of the Tribunal, 1950, Internatidresv Commission; Article 2 of theDraft Code of Offences
against the Peace and Security of Mankih@54, International Law Commission; Article 7tbé Draft Code
of Crimes against the Peace and Security of Mankif86, International Law Commission.

23 Articles 1 and 6 of the statute, adopted on 25 NI893 and amended on 13 May 1998. It should not be
forgotten that the Prosecutor of this ad hoc trédundicted Slobodan Milosevic when he was stilpiower as
head of state.

http://www.un.org/icty/indictment/english/mil-ii9®24e.htm.

24 Articles 1 and 5 of the statute of the tribun#ti.should be noted that this tribunal has, intéa,asentenced
Jean Kambanda, the former Prime Minister of therimt government, to life imprisonment.

% gee, in particular, Article 25 of the ConstitutiohGermany, Article 3 of the Constitution of EsitmnArticles

2 and 28 of the Constitution of Greece, Articlef The Constitution of Hungary, Article 135 of thetitution
of Lithuania, Article 3 of the Constitution of Anda, Article 9 of the Constitution of Poland andiéles 8 and
16 of the Constitution of Portugal.

26 Article 11 of the constitution.

27 On this subject see Constantin Economides, «Tlh&arship between international and domestic lawthe
Science and Technique of Democracy Collection, gesa Commission for Democracy through Law, Council
of Europe, 1993.

%8 This article of the constitution providestlx The generally recognised rules of internatiotek shall be
regarded as an integral part of federal law. (2)eThederation may, by legislation or a treaty reduiy
approval in accordance with Article 50 (1), transfepecific federal competencies to intergovernmenta
organisations or their organs and may make thevé@s of foreign states' organs inside Austria agstrian
organs abroad subject to the rules of public intronal laws.



in many countries' constitutiofis To get around this problem and facilitate raéfion, the
statute's authors inserted Article 102, which défgiates between surrender and extradition.
The article states that for the purpose of theistata)Surrender’ means the delivering up of
a person by a State to the Court, pursuant to @igtute; b) 'Extradition' means the
delivering up of a person by one State to anotherpeovided by treaty, convention or
national legislation.» This differentiation between extradition and sader has enabled a
number of countries to ratify the statute withooesmding their constitutions, and will permit
other countries to do so in future. On ratifyifge tstatute, some states will choose to
incorporate this distinction into, and thereby ioy®, their domestic law. Moreover, certain
other states will have no choice other than to @edcn this way, as their domestic law does
not admit of this interpretation or they wish tooal any confusion on this subject in the
national legal system.

Countries choosing to adopt the interpretation psegd in the statute, which may
include Poland, Slovakia and Slovenia, will follow the footsteps of Italy and Norway,
which have already ratified it. On this issue,lyitdook the view that there was no
constitutional impedimert since extradition existed only in inter-stateati®ins and the
concept did not apply to a state's relations witd tourt. Norway arrived at the same
conclusion by reasoning that the transfer of nal®ito the Court must be distinguished from
extradition to another state, which was in factirgfethe constitution.

A number of other stat&swill proceed by amending their constitutions. ®omsuch
as Germany and the Czech Republic, have alreaghapmeé bills of amendment. Germany
proposes to add to Article 16 (2) of its Basic Lamhich states Mo German may be
extradited to a foreign countsy a provision to the effect thaf regulation in derogation of
this may be made by statute for extradition to arider State of the European Union or to an
international cour®’ and the Czech Republic intends to incorporateAaticle 112a,
providing: «.. c) the Czech Republic shall release for prosenutry the respective
international criminal court its own citizen or areigner, should such international treaty
require this..»*> The advantage of this approach lies in the faat it will undoubtedly
eliminate all possibility of conflict with the rudeof domestic law and ensure that the national
courts comply with the obligations imposed by ttaige, despite their reluctance to allow a
national to be tried under another legal systers. main drawback is that amending the
constitution is a long and difficult process in sooountries.

% See, in particular, Article 19 of the Constitutioh Germany, Articles 11(2f) and 14 of the Consiitn of
Cyprus; Article 9 of the Constitution of Croatiartisle 36 of the Constitution of Estonia; Article3 bf the
Constitution of Georgia; Article 69 of the Constitun of Hungary; Article 13 of the Constitution bithuania;
Article 4 of the Constitution of "the former Yugas! Republic of Macedonia"; Article 23 of the congiion of
Slovakia; Article 47 of the Constitution of SlovaniArticle 55 of the Constitution of Poland; Artcll2 of the
Constitution of the Czech Republic; Article 19 d¢fet Constitution of Romania; Article 61 of the Rassi
Constitution and section 7 of the Finnish Congbiut

%0 Article 26 of the Italian Constitution providesExtradition of a citizen may be permitted only wehéris
expressly provided for in international conventions no instance shall extradition be granted fmlitical
offences.

%1 Including Cyprus, Lithuania, Malta, Portugal, "tleemer Yugoslav Republic of Macedonia" and Turkey.
%2 summary of the implications of ratification andplementation of the Rome Statute of the Internafion
Criminal Court by Germany, CONSULTATION ON IMPLICAONS FOR COUNCIL OF EUROPE
MEMBER STATES OF RATIFICATION OF THE ROME STATUTE © THE INTERNATIONAL
CRIMINAL COURT, Strasbourg, 16-17 May 2000, Cond@€ (2000) 18.

% Government Bill (extract) on the constitutionalvlamending the constitutional law of the Czech otai
Council no. 1/1993 Caoall., Constitution of the CzeRapublic, as amended by constitutional law no./B3g7
Coll.



3. Sentencing

The third constitutional problem that can arisenfrratification of the Rome Statute
concerns the sentences which may be imposed byotlme. Under Article 77 of the statute,
the penalties to which a person found guilty iblkainclude imprisonment for a term of thirty
years and life imprisonment, where justified by #hdreme gravity of the crime and the
individual circumstances of the convicted persdmsTprovision is at variance with a number
of constitutions, which prohibit the imposition @flife sentencé or a prison term as long as
thirty years. One of the reasons for this is teath penalties allow no chance of
rehabilitation. The statute nonetheless makesigioovfor the possibility of rehabilitation,
since Article 110 (3) requires the court to revign@ sentence to determine whether it should
be reducedwhen the person has served two-thirds of the seetenw 25 years in the case of
life imprisonment:

For the vast majority of states no constitutiomalbtem arises with this provision. It
is also important to note that, by virtue of AricBO of the statute, states parties are not
obliged to prescribe the same penalties for sinmiféences in their national la&% It has
been argued that states encountering this problemdcfirst and foremost, amend their
constitutions. The necessary amendment might gighsist in establishing an exception
by providing that, where the court imposed a tefnlife imprisonment in accordance with
the statute, this would not be anti-constitutionalternatively, it might permit the country to
surrender an accused person to the court desgitpdssibility that a life sentence may be
pronounced?®

The solution to another aspect of the same probieay lie in Article 103 of the
Rome Statute, which defines the role of statesniioreing prison sentences. This article
provides that sentences shall be served in a désignated by the court from a list of states
which have indicated their willingness to accepiteaced persons. A state may make its
acceptance subject to conditions, which must beeabwith the court and also be compatible
with the provisions of Part 10 of the statute, mhioncerns enforcement. The state can also
inform the court of any circumstances which coulatenially affect the terms or duration of
imprisonment, and the court will then take a decisbn this change under a well-defined
procedure. States are therefore able to speatyttiey will not accept sentenced persons for
periods longer than the maximum sentence perméssibder national law. This is the
approach followed by Spain, where the law ratifyihg statute readsSpain declares that,
at the right moment, it will be prepared to recepersons condemned by the International
Criminal Court, on the condition that the length tohe of the imposed penalty does not
exceed the highest maximum established for anyesrimder Spanish legislation.

% See, in particular, Article 30 of the Portuguesmslitution.

% The article provides Nothing in this Part affects the application byt8tof penalties prescribed by their
national law, nor the law of States which do natypde for penalties prescribed in this Patt.

% On this subject, see, in particular, the Manualthe Ratification and Implementation of the Romate,
http://209.217.98.79/pdf/Icc-guide-english%20(PDE#62mat). pdf




It should be noted that this article may also ofiesolution to the problem of the
prerogative of mercy, provided for in many courgtrieonstitution¥. On this subject, the
French Conseil Constitutionnel foundvkereasunder Article 103 of the statute, a state
which declares its willingness to accept personsteseed by the International Criminal
Court may attach conditions to its acceptance, Whiwst be agreed by the cquathereas
those conditions could 'materially affect the temnsextent of the imprisonment® adding
in the next paragraph... it follows from the above that, on declaring wtglingness to
accept sentenced persons, France could attach tonsdito its acceptance, in particular
concerning the application of national law on thef@cement of prison sentences; that it
could also indicate that persons sentenced migtdisgensed from serving all or part of a
term of imprisonment as a result of exercise ofgterogative of mercy; consequently, the
provisions of part 10 of the statute ... do not tmlde essential conditions of the exercise of
national sovereignty, nor Article17 of the Congtiin». According to this decisidf) there is
apparently no need for states to amend the prawdsa their constitution concerning the
prerogative of mercy. They are merely requirednform the court of their conditions, in
particular the fact that the head of state or govent may exercise the prerogative of mercy,
or to follow the procedure for modifying the termsduration of imprisonment laid down in
the statute.

4. Other problems

Ratification of the statute may raise other caustinal issues. Apart from immunity,
the decision by the French Conseil Constitutioratelresses two other problems. Article 99
(4) of the statute provides « where it is necessary for the successful executi@request
which can be executed without any compulsory measurcluding specifically the interview
of or taking evidence from a person on a voluntaagis, including doing so without the
presence of the authorities of the requested Rategy if it is essential for the request to be
executed, and the examination without modificatiba public site or other public place, the
Prosecutor may execute such request directly onetineéory of a State»according to a well-
defined proceduf&

The French Conseil Constitutionnel gave the foitmnfinding with regard to the
above paragraph:whereas under paragraph 4 of Article 99 of the &t the Prosecutor
may, even in circumstances where a national jullieigthority is not unavailable, take
certain investigatory measures outside the presefidbe authorities of the requested State

%7 See Article 60 of the Constitution of Germany;iélg 1 a) of the Constitution of Andorra; Articlé® ®&f the
Constitution of Austria; Articles 103, 111 and 1&%he Constitution of Belgium; Article 98 of theo@stitution
of Croatia; Article 24 of the Constitution of DenrkaArticle 78 of the Constitution of Estonia; sect 29 of
the Constitution of Finland; Article 17 of the FoénConstitution; Article 73 of the Constitution Gfeorgia;
Article 47 of the Constitution of Greece; Articl28/E and 30/A of the Constitution of Hungary; Altid3 of
the Constitution of Ireland; Article 87 of the f@h Constitution; Article 45 of the Constitution bhtvia;

Article 84 of the Constitution of Lithuania; Artel83 of the Constitution of Luxembourg; Article 8f the

Constitution of "the former Yugoslav Republic of d&mlonia”; Article 93 of the Constitution of Maltarticle

20 of the Norwegian Constitution; Article 139 oktlEonstitution of Poland; Article 62 of the Condiibn of

the Czech Republic, Article 94 of the ConstitutiohRomania; Article 102 of the Constitution of Sédia;

Article 107 of the Constitution of Slovenia; ArtclB7 of the Constitution of Turkey; and Article 166the
Constitution of Ukraine.

% Conseil Constitutionnel, Paris, Decision No. 984C of 22 January 1999, page 472.

%9 On this subject, see, in particular, F. Luchailea Cour pénale internationale et la responsalilit€hef de
I'Etat devant le Conseil Constitutionnel» [The mm&tional Criminal Court and responsibility of thiead of
State before the Conseil Constitutionn&gvue du Droit Publie No 2-1999, page 15.

0 See Article 99 (4) of the statute.



on the latter's territory; ... failing special circigtances, although the measures are in no
way compulsory, the authority granted to the Prosecto take such measures without the
presence of the competent French judicial authesitnay violate the essential conditions of
the exercise of national sovereignty *..»It therefore held that this provision breached the
French constitution of 1958 and necessitated atitotisnal amendment.

The Luxembourg Conseil d'Etat reached a concludifi@rent from that of its French
counterpart. It held thagparagraph 4 of Article 99 of the Rome Statute da#sesult in any
conflict with provisions of our Fundamental Law do far as application of Article 99 of the
Statute could lead to interference with the powarshe judicial authorities, in particular,
Article 49bié? of the Constitution would allow a temporary trassbf powers.$® However,
this solution is based more on a particularity loé ttonstitution in question than on an
underlying principle.

The second problem identified by the French CdrGenstitutionnel lies in the fact
that the International Criminal Courteuld properly have jurisdiction to hear a case algr
as a result of application of an Amnesty Act orational statute of limitations; in such
circumstances, France, without being unwilling amable, could be obliged to arrest a
person and surrender him or her to the Court bysmaof offences which, under French law,
were covered by an amnesty or a limitation perithdls would amount to a violation of the
essential conditions of the exercise of nationakeseignty™. France will therefore amend
its constitution, adopting a new article which sshall the constitutional problems raised. It
should be noted that most constitutions say notlabgut whether crimes are subject to
limitation. However, should a constitution needtrevised, the amendment could provide
that limitation or an amnesty would not apply ire tavent of a request from the court to
surrender an individual.

Article 39 (2)b)ii of the statute may cause alsostiutional problems. It provides
that accused persons shall be heard by a Trial 6bawconsisting of three judges. This
contravenes the provisions of certain constitutiomsich provide for the right of trial by
jury®. If this requires a revision of the constitutidhe amendment might provide for an
exception to the constitutional principle when sadering someone to the court.

It has also been asserted that Article 59, paphgrd and 5 may infringe thebeas
corpusprinciple, in particular I'Article 5 (4) of thedEopean Convention on Human Rights.
Indeed, Article 59, paragraphs 4 and 5 stipuldtasin reaching a decision on an application
for interim releases the competent authority indhstodial State shall not consider « whether
the warrant of arrest was properly issued in acwed with article 58, paragraph 1 (a) and
(b) », at this moment the Pre-Trial Chamber shalhbtified of this request and « shall make
recommendations to the competent authority in thetaclial state » which before rendering
its decision, shall give full consideration to sugtommendations. Should these articles

“! Page 472 of the decision by the Conseil Conatitmzl mentioned in footnote 38.

“2 This article provides «The exercise of powers Wwhie Constitution reserves for the legislature, th
executive or the judiciary may be temporarily tfen®d by treaty to institutions governed by intdional
law».

“3 Opinion issued by the Conseil d’Etat on 4 May 1,9%ge 5.

“ Page 471 of the decision by the Conseil Conatitmzl mentioned in footnote 38.

> See, in particular, Article 38 of the Irish Constiion; Article 150 of the Belgian Constitution aAdticle 97
of the Greek Constitution.



10

contravene théabeas corpugrinciple, the possible interpretations are atoved: (further
information shall be communicated at the meetingenice)

Conclusion

As we have just seen, ratification of the Romeus¢amay raise a number of problems
of constitutional law. Some states will have nd@pother than to revise their constitutions.
In that case they may choose to follow the exampiésance and Luxembourg. Others may
make use of interpretations offered by the stadutmade possible by their constitutional law
or other provisions of national law.

Ratification by the countries of Europe will becassary for the statute to enter into
force. If Europe complies with the recommendafimf the Parliamentary Assembly of the
Council of Europe and the resolutfdmdopted by the European Parliament, by ratifyirey t
Rome Statute as quickly as possible, it will became of the architects of a solution putting
an end to impunity and safeguarding human rights.

46 Referred to in footnote 2.
47 Referred to in footnote 1.
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APPENDIX |

Charter of the International Military Tribunal, Nuremberg, August 1945
Article 7.

The official position of defendants, whether as deaf State or responsible officials
in Government Departments, shall not be consideasd freeing them from
responsibility or mitigating punishment.

Article 8.

The fact that the Defendant acted pursuant to arfleis Government or of a superior
shall not free him from responsibility, but may bensidered in mitigation of
punishment if the Tribunal determines that justiogequires.

Principles of International Law Recognized in the Charter of the Nurnberg Tribunal
and in the Judgment of the Tribunal, 1950.

Principle 3

The fact that a person who committed an act whiohstitutes a crime under
international law acted as Head of State or respEn&overnment official does not relieve
him from responsibility under international law.

Draft Code of Offences against the Peace and Security of Mankind, 1954, | nter national
Law Commission.

Article 3

The fact that a person acted as Head of State oesp®nsible government official

does not relieve him of responsibility for commmgiiany the offences defined in this
Code.

Commentary of Draft code of crimes Against the Peace and Security of Mankind, 1996.

Article 7: Official position and responsibility
The official position of an individual who commits crime against the peace and

security of mankind, even if he acted as head ateSir Government, does not relieve
him of criminal responsibility or mitigate punishnie

11
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European Convention on Human Rights

Article 5 — Right to liberty and security

1. Everyone has the right to liberty and security @fson. No one shall be deprived of
his liberty save in the following cases and in adeace with a procedure prescribed
by law:

a. the lawful detention of a person after convictignabcompetent court;

b. the lawful arrest or detention of a person for wompliance with the lawful
order of a court or in order to secure the fulfimef any obligation
prescribed by law;

c. the lawful arrest or detention of a person effed¢tedhe purpose of bringing
him before the competent legal authority on realensuspicion of having
committed an offence or when it is reasonably aersid necessary to prevent
his committing an offence or fleeing after havirand so;

d. the detention of a minor by lawful order for themese of educational
supervision or his lawful detention for the purpo$éringing him before the
competent legal authority;

e. the lawful detention of persons for the preventbthe spreading of
infectious diseases, of persons of unsound mirdhalics or drug addicts or
vagrants;

f. the lawful arrest or detention of a person to pneves effecting an
unauthorised entry into the country or of a peragainst whom action is
being taken with a view to deportation or extramtiti

2. Everyone who is arrested shall be informed promjatiya language which he
understands, of the reasons for his arrest andyotlaarge against him.

3. Everyone arrested or detained in accordance wlptbvisions of paragraph 1.c of
this article shall be brought promptly before agear other officer authorised by law
to exercise judicial power and shall be entitledti within a reasonable time or to
release pending trial. Release may be conditiogeglibrantees to appear for trial.

4. Everyone who is deprived of his liberty by arrastietention shall be entitled to take
proceedings by which the lawfulness of his detensiball be decided speedily by a
court and his release ordered if the detentiomidawful.

5. Everyone who has been the victim of arrest or digterin contravention of the
provisions of this article shall have an enforceafijht to compensation.

12



13

APPENDIX 11

Relevant Articles of the Rome Statute

Article 27:Irrelevance of official capacity

1. This Statute shall apply equally to all persaithout any distinction based on official
capacity. In particular, official capacity as a ded State or Government, a member of a
Government or parliament, an elected representatizegovernment official shall in no case
exempt a person from criminal responsibility untdes Statute, nor shall it, in and of itself,
constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which rattgch to the official capacity of a
person, whether under national or international ktvall not bar the Court from exercising
its jurisdiction over such a person.

Article 29: Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court Bhaot be subject to any statute of
limitations.

Article 39: Chambers

[...]

2. (&) The judicial functions of the Cosniall be carried out in each division by
Chambers.
(b) (i) The Appeals Chamber shall bmposed of all the judges of the Appeals

Division;

(i) The functions of the Trial Chamber shadl carried out by three judges of the
Trial Division;

(iif) The functions of the PreidlrChamber shall be carried out either by three
judges of the Pre-Trial Division or by a single gedof that division in accordance with this
Statute and the Rules of Procedure and Evidence;

[...]
Article 57: Functions and powers of the Pre-Trial Chamber

1. Unless otherwise provided in this Statute, thre-Rial Chamber shall exercise its
functions in accordance with the provisions of this article.

[...]

3. In addition to its other functions under thiatBte, the Pre-Trial Chamber may:

[...]

(d) Authorize the Prosecutor to take specific stigative steps within the territory of a State
Party without having secured the cooperation of 8tate under Part 9 if, whenever possible
having regard to the views of the State concertiexlPre-Trial Chamber has determined in
that case that the State is clearly unable to d®eaurequest for cooperation due to the
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unavailability of any authority or any componentitsfjudicial system competent to execute
the request for cooperation under Part 9.

Article 58:1ssuance by the Pre-Trial Chamber of a warrantwésat or a summons to appear

1. At any time after the initiation of anvestigation, the Pre-Trial Chamber shall, on the
application of the Prosecutor, issue a warrantrefsh of a person if, having examined the
application and the evidence or other informatiositted by the Prosecutor, it is satisfied
that:

(@) There are reasonable grounds to beliewdghbgerson has committed a crime within
the jurisdiction of the Court; and

(b)  The arrest of the person appears necessary:

() To ensure the person's appearance at trial,

(i)  To ensure that the person does not obstruendanger the investigation or the court
proceedings, or

(i)  Where applicable, to prevent the persamf continuing with the commission of that
crime or a related crime which is within the juridobn of the Court and which arises out of
the same circumstances.

2. The application of the Prosecutor sbtaiitain:

(&) The name of the person and any other retadantifying information;

(b) A specific reference to the crimes withie jurisdiction of the Court which the person
is alleged to have committed;

(c) A concise statement of the facts whichadleged to constitute those crimes;

(d) A summary of the evidence and any othesrmftion which establish reasonable
grounds to believe that the person committed tloasees; and

(e) The reason why the Prosecutor believeghigsarrest of the person is necessary.

3. The warrant of arrest shall contain:

(@) The name of the person and any other retadantifying information;

(b) A specific reference to the crimes withie jurisdiction of the Court for which the
person's arrest is sought; and

(c) A concise statement of the facts whichadleged to constitute those crimes.

4. The warrant of arrest shall remain fie&funtil otherwise ordered by the Court.

5. On the basis of the warrant of arrdst,Court may request the provisional arrest or
the arrest and surrender of the person under Part 9

6. The Prosecutor may request the Pre-Chamber to amend the warrant of arrest by
modifying or adding to the crimes specified therdihe Pre-Trial Chamber shall so amend
the warrant if it is satisfied that there are rewmdie grounds to believe that the person
committed the modified or additional crimes.

7. As an alternative to seeking a warrduaireest, the Prosecutor may submit an
application requesting that the Pre-Trial Chambsué a summons for the person to appear.
If the Pre-Trial Chamber is satisfied that there r@asonable grounds to believe that the
person committed the crime alleged and that a sumrsosufficient to ensure the person's
appearance, it shall issue the summons, with drowttconditions restricting liberty (other
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than detention) if provided for by national lawy tbe person to appear. The summons shall
contain:

(&) The name of the person and any other retadantifying information;

(b) The specified date on which the persoo &sgpear;

(c) A specific reference to the crimes withie jurisdiction of the Court which the person
is alleged to have committed; and

(d) A concise statement of the facts whichadleged to constitute the crime.

The summons shall be served on the person.
Article 59: Arrest proceedings in the custodial State

1. A State Party which has received a requestrmrigional arrest or for arrest and surrender
shall immediately take steps to arrest the pemsauestion in accordance with its laws and
the provisions of Part 9.

2. A person arrested shall be brought promptly igefioe competent judicial authority in the
custodial State which shall determine, in accordamith the law of that State, that:

(a) The warrant applies to that person;

(b) The person has been arrested in accordanceheitbroper process; and

(c) The person's rights have been respected.

3. The person arrested shall have the right toyappthe competent authority in the custodial
State for interim release pending surrender.

4. In reaching a decision on any such applicatioeycompetent authority in the custodial
State shall consider whether, given the gravitthefalleged crimes, there are urgent and
exceptional circumstances to justify interim rekeaad whether necessary safeguards exist to
ensure that the custodial State can fulfil its dotgurrender the person to the Court. It shall
not be open to the competent authority of the diat&tate to consider whether the warrant
of arrest was properly issued in accordance wiiblar58, paragraph 1 (a) and (b).

5. The Pre-Trial Chamber shall be notified of aaguest for interim release and shall make
recommendations to the competent authority in tletatlial State. The competent authority

in the custodial State shall give full considematio such recommendations, including any
recommendations on measures to prevent the estépe merson, before rendering its
decision.

6. If the person is granted interim release, tleeRral Chamber may request periodic reports
on the status of the interim release.

7. Once ordered to be surrendered by the custBthaé, the person shall be delivered to the
Court as soon as possible.

Article 77: Applicable penalties

1. Subject to article 110, the Court may impose ohthe following penalties on a person
convicted of a crime referred to in article 5 astBtatute:

(a) Imprisonment for a specified number of yearBiclv may not exceed a maximum of 30
years; or

(b) A term of life imprisonment when justified blget extreme gravity of the crime and the
individual circumstances of the convicted person.

2. In addition to imprisonment, the Court may orde
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(a) A fine under the criteria provided for in thal&s of Procedure and Evidence;
(b) A forfeiture of proceeds, property and assetsved directly or indirectly from that
crime, without prejudice to the rights of bona fitled parties.

Article 80: Non-prejudice to national application of penalt@sd national laws

Nothing in this Part affects the application byt&seof penalties prescribed by their national
law, nor the law of States which do not providegenalties prescribed in this Part.

Article 89: Surrender of persons to the Court

1. The Court may transmit a request for the aardtsurrender of a person, together with the
material supporting the request outlined in artle to any State on the territory of which
that person may be found and shall request theezatipn of that State in the arrest and
surrender of such a person. States Parties shatdordance with the provisions of this Part
and the procedure under their national law, comtls requests for arrest and surrender.

[-.]
Article 98: Cooperation with respect to waiver of immunity aedsent to surrender

1. The Court may not proceed with a reqéessurrender or assistance which would
require the requested State to act inconsistently #& obligations under international law
with respect to the State or diplomatic immunityaoperson or property of a third State,
unless the Court can first obtain the cooperatibthat third State for the waiver of the
immunity.

2. The Court may not proceed with a reqdestsurrender which would require the
requested State to act inconsistently with its gatiions under international agreements
pursuant to which the consent of a sending Statgisired to surrender a person of that State
to the Court, unless the Court can first obtain ¢heperation of the sending State for the
giving of consent for the surrender.

Article 99: Execution of requests under articles 93 and 96

[..]

4. Without prejudice to other articles in this Pavhere it is necessary for the successful
execution of a request which can be executed withay compulsory measures, including
specifically the interview of or taking evidencerir a person on a voluntary basis, including
doing so without the presence of the authoritiethefrequested State Party if it is essential
for the request to be executed, and the examinatithout modification of a public site or
other public place, the Prosecutor may execute seaplest directly on the territory of a State
as follows:

(a) When the State Party requested is a Stateeotetthitory of which the crime is alleged to
have been committed, and there has been a detdionird admissibility pursuant to article
18 or 19, the Prosecutor may directly execute suefuest following all possible
consultations with the requested State Party;

(b) In other cases, the Prosecutor may execute ragglest following consultations with the
requested State Party and subject to any reasowahigitions or concerns raised by that
State Party. Where the requested State Party fidgsnproblems with the execution of a
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request pursuant to this subparagraph it shalhowitdelay, consult with the Court to resolve
the matter.

5. Provisions allowing a person heard or examingdhle Court under article 72 to invoke
restrictions designed to prevent disclosure of idemtial information connected with
national security shall also apply to the executbrequests for assistance under this article.

Article 102:Use of terms
For the purposes of this Statute:

(@) "surrender" means the deliveringptip person by a State to the Court, pursuant
to this Statute.

(b) "extradition" means the deliverimg of a person by one State to another as
provided by treaty, convention or national legisiat

Article 103:Role of States in enforcement of sentences ofsomrient

1. (@)A sentence of imprisonment shall be served Btate designated by the Court from a
list of States which have indicated to the Cougirtlvillingness to accept sentenced persons.
(b)At the time of declaring its willingness aacept sentenced persons, a State may attach
conditions to its acceptance as agreed by the @odrin accordance with this Part.
(c)A State designated in a particular casdl giramptly inform the Court whether it
accepts the Court's designation.

Article 110:Review by the Court concerning reduction of sergenc

1. The State of enforcement shall not release #rsop before expiry of the sentence
pronounced by the Court.

2. The Court alone shall have the right to deciale raduction of sentence, and shall rule on
the matter after having heard the person.

3. When the person has served two thirds of théesea, or 25 years in the case of life
imprisonment, the Court shall review the sentencdetermine whether it should be reduced.
Such a review shall not be conducted before the.ti

4. In its review under paragraph 3, the Court meuce the sentence if it finds that one or
more of the following factors are present:

(a) The early and continuing willingness of thegumer to cooperate with the Court in its
investigations and prosecutions;

(b) The voluntary assistance of the person in eéngihe enforcement of the judgements and
orders of the Court in other cases, and in pagrcploviding assistance in locating assets
subject to orders of fine, forfeiture or reparatwimch may be used for the benefit of victims;
or

(c) Other factors establishing a clear and sigaift change of circumstances sufficient to
justify the reduction of sentence, as providechamRules of Procedure and Evidence.

5. If the Court determines in its initial reviewder paragraph 3 that it is not appropriate to
reduce the sentence, it shall thereafter revievgtiestion of reduction of sentence at such
intervals and applying such criteria as providedricdhe Rules of Procedure and Evidence.
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