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1. On 6 February 2003, the Commission was reqddstethe Commission for Drafting a

Constitutional Charter of the State Union of Serl Montenegro - better known as the
Constitutional Commission — to provide its opinion the draft Charter on Human and
Minority Rights and Civil Liberties of Serbia anddvitenegro (hereinafter referred to as “the
draft Human Rights Charter” or “the draft Charter”)

2. Before giving any comments on details of tleit it seems to me appropriate, and even
necessary, to pay tribute to its high quality. Tnaft is excellent. It is not only fully in line
with international standards but goes beyond thentdrtain respects. If you adopt this
Charter, very few Council of Europe member stat#ishe able to claim that they have a text
of the same quality. You can therefore be extremsabyd of your work.

3. If any criticism can be made of the text, ithat it may sometimes be too generous in
granting rights. Any comments | will make are techh comments, suggestions you may
take up or not, but not comments which should preyeu from adopting the existing text as
a whole. The only exception is the issue of diegagtlicability of this Charter. Without it, the
Charter would loose a lot of its relevance.

4. | certainly am aware of the fact that somehsaf issues which | raise, may result form
problems of translation.

The direct applicability of the Charter- Article 2

5. The most important issue still open with respgecg/our discussions is without doubt the
guestion of the direct applicability of the Humaigiks Charter. You have two alternative
proposals for Art. 2.2. The Venice Commission ggignurges you to stick to the first
alternative that Human Rights shall be enjoyeddatliye This is not so much an issue of
division of competencies between the member Statdshe State Union but an issue of the
effectiveness of human rights.

6. First of all there is the practical aspect. phepose of direct applicability is to ensure that
individuals can rely before any domestic court ba guarantees afforded to them by the
Charter. It means that an individual does not haveait for a decision by a constitutional
court or for further parliamentary action in orderenjoy his or her rights in practice. If the
Charter is directly applicable, when deciding aecagth human rights relevance, each court
on the territory of Serbia and Montenegro will hdagetake this Charter fully into account.
This is of enormous practical importance since humghts problems come not up in
isolation but within the framework of other proceels; especially criminal or administrative
procedures. If courts in such cases do not fulke teato account the human rights aspect,
human rights protection will not be effective.

7. In addition to this practical aspect the pcéitj and one might say educational, aspect
should not be underestimated. It is particularlpamant that all courts and judges become
conscious that human rights are not abstract idaatirave to be applied in everyday life.
This can only be achieved if it is part of theiofassional obligations to concretely apply
these rights.

8. In addition, in a democracy not only have tidges to become human rights conscious.
All citizens have to become aware that human rigiéstheir rights and exist for them in
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practice. This requires introducing human rights iegular court practice, with the courts no
longer being part of a state power far from theeit but having as their task to defend the
rights of citizens. In your history you have hadnyaonstitutions setting out many rights.

The real break with the past will not be to gravgremore rights on paper but to practically
implement these rights. For this purpose directieglpility is essential.

9. The effective implementation of human rightesupposes that the rights and freedoms
are brought out to the cities and to the ruralrdist Human rights is not only an issue in
Strasbourg, Geneva or New York.

10. Direct applicability seems all the more appiatp since the whole text of the Charter is
drafted so well and goes into a lot of detail. tberefore have the opportunity to adopt a
text making human rights fully relevant in the gallfe of citizens. You should not risk
missing this opportunity and falling back to a attan when human rights are a mere
political programme and not directly applicable law

11. As regards the alternative wording given mdhnaft, it is in no way satisfactory. The text
is not very clear but it seems to abolish any hama between the rights granted by this
Charter and the laws and constitutions of the mermstages. This would greatly reduce the
importance of the text. The wording also seemsxiduele any protection against acts of
bodies of the State Union for violation of humaghts. While indeed nearly all cases will
concern authorities of the member states, protedtas also to be provided, e.g. in the case
of human rights violations by the army.

12. |take this opportunity to focus on the fawttdirect applicability of the HR Charter does
not mean that the competences of the State Unienesiended to the detriment of the
member states. The member states fully retain f@irers in all areas not assigned by the
Constitutional Charter to the State Union. Theyyonave to respect human rights when
exercising these powers and this should be acdeptabeverybody. If you wish to underline
the role of the member states, you can add a up@magraph stating that the member states
will respect and implement the rights guaranteedhioy/ charter. But please keep in addition
the direct applicability.

13. Indeed, the text of the Constitutional Chadkthe State Union shows that, when you
adopted the Constitutional Charter, you were aleamhscious of the importance of direct
applicability. Article 10 provides that internat@inhuman rights treaties are to be directly
enforced. It would not be logical and coherent tovme for the direct applicability of
international texts and not to give the same sti@tys®ur own text.

14. Moreover, the Constitutional Charter setstbataims of the State Union. The first aim
listed in Article 3 is respect for human rightse econd aim to preserve and promote human
dignity, equality and the rule of law. To achiehede aims the State Union clearly needs an
effective human rights charter. As set out aboffecBveness requires direct applicability.

15. The Charter (Article 7) may also be seen asypposing its own direct applicability.

16. Therefore direct applicability is a must.
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Protection of Human Rights by the Court of Serbia ad Montenegro- Article 9

17. Paragraph 2 of this Article provides for tlusgbility of a direct constitutional appeal to
the Court of Serbia and Montenegro if human righése violated. This proposal certainly
has the sympathy of the Venice Commission and eiddié was contained in the proposal by
the Venice Commission for elements to be inclugethe Constitutional Charter. However,
we have to acknowledge that Article 46 of the Citumsbnal Charter, defining the
jurisdiction of this Court, provides for a constitunal complaint only against decisions of
institutions of the State Union and not againsigsiens of the member states.

Right of Property — Article 23

18. Article 23 provides for the right of ownerskapd inheritance. Paragraph 2 sets forth the
obligation for the public authorities to compensatemarket value not only deprivation of
property — which is in accordance with internatiost@ndards — but also any lawful (i.e.
carried out in the public interest and in accor@andth the law)restriction to the use of
property. This provision is far too broad, and webrgsult in the public authorities beidg
facto prevented from regulating the use of property my éorm. Pursuant to the criteria
developed by the Strasbourg organs in respectrafpaph 2 of Article 1 of Protocol No. 1 to
the European Convention on Human Rights (hereinaB€HR), restrictions to the use of
property should be possible whenever carried opunsuit of a legitimate aim in accordance
with the law and provided that the restriction iegortionate to this legitimate aim. It is to be
noted that proportionality might, in certain but moall cases, require compensation.

19. Accordingly, in my opinion, Article 23 § 2 t¢ifie draft Charter should be modified to

exclude lawful restrictions to the use of propeitywould further be advisable to add a
provision similar to paragraph 2 of Article 1 ofoscol No. 1 to the ECHR.

Suqggested technical or textual amendments to Chawtd

20. Further, | would propose certain technicalnmrely textual (possibly depending on
translation inaccuracies) amendments:

- In Atrticle 1 the right to protection is guarantépdovided that he/she does not violate
the rights of others”. At a general, abstract leites a quite reasonable statement; my
rights should not violate other persons’ rightsitid¢ operational level, however, such
an expression_male misinterpreted to the effect that the rightd &ieedoms are
restricted for those who trespasses on laws andatans.

- In Article 9 § 2, the word “omission” should be adidafter “an act or undertaking”
- In Article 12 8§ 2, the concept “to dispose freelighw.... life” is too wide. It may be
seen as entering into the different areas of abgrteuthanasia and the problems

relating to sophisticated medicine.

- Article 14 8§ 2 should read: No one shall be [] degnt of liberty [] savein cases and
in the manner set out ...
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In Article 14 § 4, the expression “his/her othghts” is too vague.

In Article 14 8 5, “his/her closest relatives” slabioe replaced by “a person of his
choice”.

Article 15 8§ 3 should read: A persamrested under reasonable suspicion of having
committed..

Pre-trial detention should be possible, besideswiegeessary for conducting criminal
proceedings, for other legitimate purposes suchp@venting the person from
committing further offences or fleeing after haviohgne so.

The six months’ time-limit in 8 5 is promising, lgmperiods of detention are an issue
of great concern to the international supervisasgies. On the other hand, such an
absolute limit may also have negative effects. phesecutor could be tempted to
bring the case before the court too early, whichiragould lead to wrong decisions
(in both directions). Thus, the credibility of tbeurts could be jeopardized.

Article 16 § 5 could be formulated in a clearer mam

Under Article 24, interferences with the right tespect for one’s correspondence
should be made possible, besides for the needsnalucting criminal proceedings or
for national defense, for other aims such as tlgeption of the rights and reputation
of others or public safety (see paragraph 2 ofchet8 ECHR).

Article 26, in my opinion, should provide for thegsibility of restricting — lawfully
and to the extent that it is necessary in a dentiocsaciety in the pursuit of certain
legitimate aims (see paragraph 2 of Article 9 ECHRhe freedom to manifest one’s
religion or beliefs.

In Article 27 8§ 3, the right for religious commues to found religious schools should
be provided on the condition that it is “in accarda with the law” (similarly to the
provision of Article 43 of the draft Charter).

In Articles 29, 31, 32, and 37, it might be usdfulinclude amongst the legitimate
aims “the prevention of crime” (as in paragraphfAdicles 10 and 11 ECHR and
Article 2 of Protocol No. 4 to the ECHR).

In Article 32 8§ 4, it should be added that prohdrit of organizations pursuing
illegitimate aims should be doty decision of a competent authority against which
there must be an effective remedy.

Article 35 should be formulated as follows: “A egin of a Member State may not be
deprived of his/her citizenshgxcept in accordance with international lakWe or she
may not be expelled from the State Union of Sednid Montenegro or extradited to
another countrynlessn accordance with internation@éaties in force

In Article 37 § 2, the words “and to reenter” shibdle added after “the right to
leave”.
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- Atrticle 40 provides that the right to work shall ¢nearanteedIn my opinion, this is a
— potentially — very far-reaching guarantee, whicight not be realistic. It might be
more appropriate to provide instead for finetectionof the right to work.

- As regards the right to social and health insurancdérticle 42, it seems to me
unclear whether provision is made for the rightparticipate in those insurance
schemesn accordance with the law which would seem to me reasonable - or for the
right to benefit fromthose schemes — which seems to me, in the absériaether
specifications, too far-reaching a guarantee (Sea.pl2 of Part | of the European
Social Charter: “Allworkersand their dependents have the right to social gg&ur
para. 13: “Ayone without adequate resources has the right to social and medical
assistance”.)

Minority rights — Chapter Il

21. Chapter Il of the draft Charter (Articles #&¥58) is devoted to “Special Rights of the
Members of National Minorities and Obligations diet State Union of Serbia and
Montenegro”.

22. It is to be recalled that Article 9 § 2 of tBenstitutional Charter provides that “the
attained level of human and minority rights, indival and collective and civil freedoms may
not be lowered”. Similarly, Article 58 § 1 of theadt Charter provides that “the achieved
level of human and minority rights, both individuahd collective, must not deteriorate.
According to paragraph 2 of Article 58, “the Charball not revoke ochangethe rights of
national minorities acquired through regulationsohhwere in force before the Charter came
into effect”.

23. In this connection, it must be recalled thamarity protection in the former Federal
Republic of Yugoslavia was regulated by the “Lawpotection of rights and freedoms of
national minorities” (published in the Official Gatire of FRY No. 11 of 27 February 2002 —
hereinafter “the Law on national minorities”), whicontinues to be in force.

24. In my opinion, Article 58 § 2 of the draft CGtex is far too restrictive. While it is
certainly necessary to provide that the achievedl lef protection must not be diminished, it
seems to me excessive and unwarranted to limitptssibility to interpret the scope of
application of certain provisions similar to thasasting in the Law on national minorities in
the light of the changed and evolving political toxi.

25. | wish to stress that no definition of “na@brminorities” is contained in the draft
Charter, whereas such definition is contained iichg 2 of the Law on national minorities. |
am of course cognizant of the notorious difficidtim reaching a commonly acceptable
definition of what is a “national minority”, and éfie choice, madmmter alia by the drafters
of the Framework Convention, to adopt a pragmatigr@ach to this matter. |1 do not think
that it is generally indispensable to give suchefindtion in order to achieve a satisfactory
level of minority protection. | consider nevertledethat in the case of Serbia and
Montenegro, the absence of a definition in thetdCifarter might create problems. In my
view, Article 58 § 2 of the draft Charter, as &rstls now, renders the definition in Article 2
of the Law on national minorities binding upon @enstitutional Commission. Yet, in the
absence of an explicit reference to it, in futuoailsts might arise or differences be invoked
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about the addressees of minority protection in i@eabd Montenegro. Accordingly, it would
be preferable to clarify this point at this stafg, either including the same definition as
contained in Article 2 of the Law on national mini@s, or by amending or deleting Article
58 § 2 of the draft Charter.

26. The draft Charter (Article 47) recognises edilve rights in addition to special
individual rights for persons belonging to natiomahorities. Recognition of collective rights
goes beyond the present state of positive’;laminority rights, as part of human rights, in
international law are accorded only to individualio may exercise such rights also in
community with other individuals. It is evidentwever, that certain rights, such as those
relating to radio and television broadcasting, maly be meaningful in terms of individuals
acting in community. In this respect, thereforee ttiraft Charter appears to be rather
progressive. It is to be underlined that such rattmm of collective rights was already
contained in the Law on national minorities (seeAtticle 1 § 1). In my view, however, the
scope of application of paragraphs 3 and 4 of Fa#@ of the draft Charter is rather unclear.

27. In my opinion, provision should be made fonds to be made available at both State
Union and Member States levels for the implemenatif the rights under Article 52 of the
draft Charter.

28. As regards the terminology used in Chapteth# title refers to the rights afembers of
national minorities;however, given that collective rights are alsocogggsed, it would be
more correct to refer to the right$ national minoritiegas is done in the Law on national
minorities).

29. Always with respect of terminology, a footndte Article 47 indicates that the
Commission will have to choose between “nationaharities” and another term. The term
“national communities” appears to me to be a gouskibility.

30. Paragraph 5 of Article 47 authorizes the mubse of other terms (including “minority
national communities” and “ethnic communities”) Bddition to the term “national
minorities”. In my view, it is rather odd that tl&harter should address a similar matter.
Assuming that the aim of this provision is to make Charter applicable to minorities
irrespective of how they are referred to, it wobklpreferable that it be phrased in a manner
similar to Article 2 § 2 of the Law on national ronities.

2 The Framework Convention on the Protection of df@l Minorities (hereinafter “the Framework
Convention”), the Council of Europe’s main instrumef minority protection, does not recognize atile
rights, but only the possibility of joint exerciskindividual rights and freedoms (see Articlesnd& § 2 of the
Framework Convention and paras. 31 and 37 of theldhatory Report). Similarly, Article 27 of the
International Covenant on Civil and Political Righprovides that “persons belonging to such minesitshall
not be denied the right, in community with the otlmnembers of their group, to enjoy their culture){..The
Human Rights Committee General Comment No. 18a316.2 makes clear that this article “relates tghts
conferred on individuals as such” and protects ‘imdual rights.” The 1990 OSCE Copenhagen document
refers to “persons belonging to national minoritieghen addressing their rights and further statbstt “to
belong to a national minority is a matter of a pars individual choice and no disadvantage mayeafiosm
the exercise of such choice”. The UN Declarationtlom Rights of Persons Belonging to National orriigthor
Religious Minorities (1993) also refers to “persobelonging to...” and in its article 3(1) states tliRersons
belonging to minorities may exercise their righiscluding those set forth in the present Declamfio
individually as well as in community with other nirs of their group, without any discrimination”.
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31. In Article 54 of the draft Charter, the exgies “same nation in other States” should be
avoided. The use of the term “nation”, while notnigein contradiction with international
standards, suggests that these minorities belomgdther nation than that living inside the
State’s border, thus making an implicit but ratbeert reference to their kin-State. In my
opinion, it would be preferable to draw inspiratisom Article 17 § 1 of the Framework
Convention. Similarly, expressions like “minoritgtions” should be avoided.

32. Finally, I would suggest the following techalitextual changes:

- In Article 49 § 3, the term “constitutional rightshould be replaced with
“rights”.

- throughout the Draft Charter, “members of” shoutd replaced by “persons
belonging to” national minorities, in order to ad@ny possible contradiction
with the principle of subjective identification (tbe extent that the concept of
membership may imply an act of official recognition acceptance by a

group).



