* K
*
* *
* *
* 4k

COUNCIL  CONSEIL
OF EUROPE _ DE L'EUROPE

Strasbourg, 20 May 2005 Restricted
CDL(2005)009rev

Opinion no. 309/2004 Engl. only

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION)

OPINION

ON THE COMPATIBILITY
OF THE LAWS “GASPARRI” AND “FRATTINI”
OF ITALY
WITH THE COUNCIL OF EUROPE STANDARDS
IN THE FIELD OF FREEDOM OF EXPRESSION
AND PLURALISM OF THE MEDIA

On the basis of comments by
Mr Christoph GRABENWARTER (Substitute Member, Austr ia)
Mr Jan HELGESEN (Member, Norway)
Mr Peter PACZOLAY (Substitute Member, Hungary)
Mr Kaarlo TUORI (Member, Finland)

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera pas distribué en réunion. Priére de vous munir de cet exemplaire.



CDL(2005)009rev 2

TABLE OF CONTENTS

R 11 To L8 ox o] o 1P PP UPPPRRR 3
[ Preliminary reMAarkS ..........eeeieii i eeeee ettt s st semmmma e e e e e e s e snnraeeeaeeeann 4

[1. Outline of the Italian broadcasting and dailgwspaper SEeCtors ..........ccccveeeerveesmnem )
1. The DroadCasting SECION ................vecmmmmmmsereeeeeeeeitieeeeeessstreeeeee s s memmmseeeeesssseeasesaans 5
Q. The teleVISION SECION ....ccii it sttt e et e e e s rmmeene e e e e e s ennaneeaeens 5
D, TRE TAAIO .. e e e 6
2. The daily NEWSPAPET SECION............eiimmmmmsceeeeeeaitieeeeeeessitteeeeessssssseneame e s e ssbreeeeaeeans 6

V. The “Principles governing the broadcasting sgstind RAI-Radiotelevisione Italiana
SpA, and the authority delegated to the Governtioeissue the consolidated legislation on

television broadcasting” (“The Gasparri Law 7, CRD04)092).......cceeriiiiriieieeriiiiiieeeeeeeeans 7
1. Brief historical background...............ommeeeeeeiiiiiiiiir e emmme e e e e e 7
2. Freedom of expression and Media pluralism W@ ..............cccceeeeviiiiiiieeeeiinnee. 10
3. The standards of the Council of Europe in tekel fof freedom of expression and media
11U = 11 o RO PRPR T SURPPPRR 14
a. The recommendations of the Council of EUrOp@msg............ccceveveeeriivvreereeessnnnnne 14
b. The principles developed by the European Cduttuman Rights ........................... 15
i.  Pluralism and Freedom of broadcasting... S— !
ii.  Limits on advertising in public broadcastlng:ianiurallsm in the medla ............... 16
4. Gasparri Law : the Provisions protecting Medi@adlism.............cccccceeevcvvveeeeeeennee 18
5. Analysis Of thOSE PrOVISIONS ........ouuiieieeeciiiiee et 20
6. Provisions on digital SWItCh OVET .........cccceeuiiiiiiiiiiiiee e emmmme e 24
7. Analysis Of thOSE PrOVISIONS ..........uiiieeeeeiee et 27
8. Provisions on a Public BroadCasting SeIVICE.cuua . iicuviiiieeiiiiiiiiee e e emmmmmane 28
9. Analysis Of thOSE PrOVISIONS .......couviiieeeeeiiiie ettt s 30
10. Provisions on the legal form, governance andifig of RAI...........ccccccveeeiiciiiennnn. 31
11 ANalysis Of thOSE PrOVISIONS ...........vieeeece ettt emmmmm e 32

V. *“Rules for the resolution of conflicts of intsté (“the Frattini Law ”, CDL(2004)93rev). 36

R = 7= T 2o | {01 o PSP 36
2. Conflict of interest : outline of comparativealiISIS............c.cvveveeiiiiiiiieeee et e 37

3. The standards of the Council of Europe in tekel fof freedom of the press and conflicts
(o) T ] (=] =] PRSP PRPT 38

a. The standards developed by the Committee ofskdirs of the Council of Europe...38
b. The Recommendations of the OECD Council on Ginigefor Managing Conflict of

Interest in the PUDIIC SEIVICE...........oiceeeeee ettt emmmmm e e 39

c. The case-law of the European Court of Humant®igh.............cccvieeiiiiiiiiiiieneenne 39
4.  Provisions on confliCts Of INErest..........cceeveeiiiiiiiii e 41
5. Analysis Of thOSE PrOVISIONS ........cuviiiieeeiiiie et as 42

a. The applicability of the Council of Europe start$ to the situation under

(o0] 015110 (=7 7= 110 ) ISP 42

o g o £ SRS 44

VI. (000 ] [ 1§30 0 KT 47



-3- CDL(2005)009rev

l. Introduction

1. By a letter dated 7 July 2004, Mr Peter SchieBeesident of the Parliamentary Assembly of
the Council of Europe, requested the Commissiq@nepare an opinion on “the compatibility of
the Gasparri Law [“Principles governing the broadstang system and RAI-Radiotelevisione
Italiana SpA, and the authority delegated to thev&@oment to issue the consolidated
legislation on television broadcasting”, hereinaft¢he Gasparri Law”, CDL(2004)092] and
the Frattini Bill' [“Rules for the resolution of conflicts of intet&sCDL(2004)093rev] with the
standards of the Council of Europe in the fieldreedom of expression and media pluralism,
especially in the light of the case-law of the Bpg@n Court of Human Rights”. The Assembly
requested in particular the Commission’s opiniontas‘how the Gasparri Law meets the
Assembly concerns about media pluralism and indigr@npublic service broadcasting, and
whether the Frattini Bill resolves the conflict ofterest between media ownership and
discharge of public office at the highest levelhid requests was based on PACE Resolution
1387(2004).

2. A working group, composed of Messrs Helgesaorj, TGrabenwarter and Paczolay, was set
up. The group sought the technical assistance ofewperts, Messrs Karol Jakubowicz and
David Ward, who jointly submitted an analysis a tBasparri Law and of the Frattini Law in
September 2004 (see CDL(2005)010 and CDL(2005)xdectively)

3. Messrs Helgesen, Tuori, Grabenwarter and Pagyzobccompanied by Mr Gianni
Buquicchio, Secretary of the Commission, and Mso&sarGranata-Menghini, Head of the
Constitutional Co-operation Division of the Veni€emmission, visited the Italian authorities
on 13-14 January 2005. They met with members oCtiambers of Deputies, from both the
majority and the opposition; with representativéshe Federazione Nazionale Stampa Italiana,
a trade-union of journalists, and of the Ordine Maale dei Giornalisti; with Mr Giancarlo
Innocenzi, Under-Secretary of State for Commurooati with Ms Laura Aria, Director of the
Department for Supervision and Control of the Atdoper le Garanzie nelle Comunicazioni;
with Mr Giuseppe Tesauro, President of the Autd@trante della Concorrenza e del Mercato,
and with Mr Mauro Masi, the then Head of the Depeent of Information and Publishing of the
Presidency of the Council of Ministers.

4. A preliminary discussion on this matter tookce! within the Commission at its"82lenary
Session (Venice, 11-12 March 2005). On this ocoasi@o representatives of the Italian
Government, Ms Francesca Quadri, Head of the Latjys Office of the Ministry of
Communications, and Ms Sabrina Bono, Deputy Headhef Legislative Office of the
Presidency of the Council of Ministers, presentedrtarguments. They subsequently submitted
these arguments in writifig

! The bill was subsequently adopted by the ChambBeputies, on 13 July 2004,

2 The Commission expresses its gratitude to Mesdmshbwicz and Ward for their valuable assistanak@n
operation.

% Given that these submissions were made in Itadialy, they have not been distributed to the Comimiss
Nevertheless, the main arguments contained théweie been incorporated in the pertinent parts eftdit of
the present opinion.
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5. The present opinion, which was prepared onbts of comments by the members of the
working group, was adopted by the Commission at ®enary Session (Venice, ....). On this
occasion, the representatives of the Italian Gorwent, Ms Quadri and Ms Bono, submitted
two documents (CDL(2005)050 and CDL(2005)051), Imckvthey reiterated the arguments
presented in March 2005.

Il. Preliminary remarks

6. The Parliamentary Assembly of the Council ofrdpe in its Resolution 1387 on

Monopolisation of the electronic media and possdtiase of power in Italy (Article 13) asked
the Venice Commission “to give an opinion on thenpatibility of the Gasparri Law and the

Frattini Bill with the standards of the Council Blirope in the field of freedom of expression
and media pluralism, especially in the light of ttese-law of the European Court of Human
Rights”.

7. The concerns raised by the Parliamentary Asseragarding the media situation in Italy
may be summarised as follows:

a. The Parliamentary Assembly is concerned by theeadration of political, commercial
and media power in the hands of one person, Primestdr Silvio Berlusconi. (Art. 1)

b. The Assembly recalls that, in accordance with AgtitO of the Convention for the
Protection of Human Rights and Fundamental Freedants the case-law of the
European Court of Human Rights, states have a tduprotect and, when necessary,
take positive measures to safeguard and promotaplenlalism. (Art. 2.)

c. It disagrees that the leading principle of the tifriaBill — that only managers, not
owners, should be held responsible — provides aigerand comprehensive solution to
the conflict of interest concerning Mr Berluscdirt. 3.)

d. The duopoly in the Italian television market isiigelf an anomaly from an antitrust
perspective. The status quo has been preserveditemegh legal provisions affecting
media pluralism have twice been declared anti-dgotishal and the competent
authorities have established the dominant posit@inBAI and the three television
channels of Mediaset. (Art. 5.)

e. The Assembly believes that the newly-adopted “Gaspaw” on the reform of the
broadcasting sector may not effectively guaranteatgr pluralism simply through the
multiplication of television channels in the coutdedigitalisation. At the same time, it
manifestly allows Mediaset to expand even furtlasr|t gives the market players the
possibility to have a monopoly in a given sectahaut ever reaching the antitrust limit
in the overall integrated system of communicati@i€). (Art. 6.)

f. The Assembly is particularly concerned by the sitmaof RAI, which is contrary to the
principles of independence laid down in Assemblgd®emendation 1641 (2004) on
public service broadcasting. (Art. 7.)

8. The Assembly called on the Italian Parliamerake the following measures (Art. 11.):

a. to pass as a matter of urgency a law resolvingdhndict of interest between ownership
and control of companies and discharge of pubficegfand incorporating penalties for
cases where there is a conflict of interest with diischarge of public office at the
highest level,

b. to ensure that legislation and other regulatorysuess put an end to the long-standing
practice of political interference in the mediaking into account in particular the
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Committee of Ministers’ Declaration on freedom dflifical debate in the media,
adopted on 12 February 2004; and
c. to amend the Gasparri Law in line with the prinegoset out in Committee of Ministers’

Recommendation No. R (99) 1 on measures to prometka pluralism, in particular:

I. by avoiding the emergence of dominant positionthérelevant markets within
the SIC;

. by including specific measures to bring an endhi® ¢urrent RAI-Mediaset
duopoly; and

. by including specific measures to ensure that aligdation will guarantee
pluralism of content.

9. Similarly, the Assembly called on the Italiaov@rnment (Art. 12.):

I to initiate measures to bring the functioning of IRAto line with Assembly
Recommendation 1641 (2004) on public service bmstdg, with the
declaration of the 4th European Ministerial Conferzon Mass Media Policy in
Prague and with Committee of Ministers’” RecommeindatNo. R (96) 10 on
the guarantee of the independence of public sebvmadcasting and Rec(2003)9
on measures to promote the democratic and sociatritmation of digital
broadcasting; and

. to give a positive international example by propgsand supporting initiatives
within the Council of Europe and the European Unamed at promoting
greater media pluralism at European level.

I1I. Outline of the Italian broadcasting and daily newspper sectors

1. The broadcasting sector
a. The television sector

10. There are 14 free-to-air national channelgaly. There are three public channels (RAI 1,
RAI 2 and RAI 3); three channels are provided fgrthe commercial operator Mediaset
(CANALE 5, RETEQUATTRO and ITALIA 1). The other nanal networks are: LA 7 and
MTV ltalia, owned by Telecom ltalia; Sport ItaliBropa TV) (formerly Tele+ 1) and DFREE
(Prima TV) (formerly Tele+ 2), owned by Holland @dmator- TF1; HSE (Home Shopping
Europe) (formerly Rete Mia), owned by Fondo Coneerg; Rete A (formerly Gruppo Peruzzo
Editorf, now Gruppo Editoriale L’Espresso); EleéamtleMarket (Telemarket); and Rete Capri
(TBS)".

11. The market structure of the Italian televissamtor is therefore highly concentrated, with
the two main players — RAI Radiotelevisione Itafiaand Mediaset — running six out of 14
national analogue terrestrial television channglsch in 2003 accounted for approx. 90% of
audience share, roughly 80 % of net advertisingrmegs, and about 75% of the overall revenues
collected in the sector

* According to the Anti-trust Authority, in 2004 RARd 45.8% of the analogue frequencies, Fininvestiiset
35.5%; Telecom lItalia 8.3 %; Holland Coordinator1Ts.1 %; Fondo Convergenza 2.1 %; Gruppo Peruzzo
Editore 1.3%; Telemarket 1.4 % and TBS 0.5%.

® According to Auditel (data quoted in AGCOM, Indagi Conoscitiva sul Settore Televisivo: la raccolta
pubblicitaria, pp. 58 and following), in 2003 theesage audience shares in prime-time were as follduAl
44.7%; Fininvest 44.9 %, TMC/La7 2.1%, Other anal@hannels: 5.9% and Satellite TVs 2.4 %. Theetar
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12. At the local level, there is an estimated B®@l television stations, mostly run by small
operators or single entrepreneurs.

b. The radio sector

13. The ltalian radio sector consists of fourrimes operated by RAI, 14 commercial radio
stations and several syndicates. At the local Jeted market is highly fragmented and is
estimated to include approximately 1,000 statioitis aminor listener shate

2. The daily newspaper sector

14. The number of daily titles published in Itghational, inter-regional, regional and local
markets) in 2002 was slightly over 200. The tegdat newspapers (including Corriere della
Sera and Repubblica) amount to slightly more ti@# 6f total national circulation.

15. The rates of newspaper circulation is relbtil@v: less than 5.9 million in 2002

16. On account of the low interest displayed bsgdezs and of the particularly strong
competition from television, the economic developmef the daily press sector has been
restrained. The share of advertising revenue fmdtily press was slightly over 20% in 2002,
while it was 53% for the television sector in tlene year.

3. Television revenues

17. Advertising revenues represent an extremajiz piercentage of revenues in the overall
financial structure of the Italian television systeas RAI's revenues are collected from a
combination of licence (56%) and advertising re\esn{4494).

18. In terms of revenue breakdown by broadcaf@d, and Mediaset (through RTI, its
subsidiary running its three national channels)tlaeemajor players and account for over three-
guarters of overall revenues. The advertising negsrof RTI account for over 50% of the total
television advertising income The local sector accounts for just 12% of neteatibing
revenues and 7.3 % of total revenues collectdakeiteievision sector.

share for advertising in 2003 was as follows: Rmest/Mediaset: 64,7 %; RAI 28,5 %, Telecom Italja%s,
Sky 2% and others 1,5 %. See also David Ward withe©Carsten Fueg and Alessandro D'Armo, A mapping
study of media concentration and ownership in tenogean countries, 2004, pp. 93-110waiw.cvdm.n|
www.mediamonitor.nl

¢ “A mapping study of media concentration and owhigrin ten European countries”, 2004, pp. 103-104
"“A mapping study of media concentration and owhigrin ten European countries”, pp. 93-97.

8 “A mapping study of media concentration and owhigrin ten European countries”, pp. 100-101.

° The European Institute for the Media, “Final repam “the information of the citizen of the EU: a@ations

for the media and the institutions concerning thizem’s right to be fully and objectively informedugust
2004, p. 120, atwww.epra.org
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IV.  The “Principles governing the broadcasting system rad RAIl-Radiotelevisione
Italiana SpA, and the authority delegated to the Guwernment to issue the
consolidated legislation on television broadcastirig’ (“The Gasparri Law”,
CDL(2004)092)

1. Brief historical background

19. The roots of the present-day media regulaj@mback to the mid-seventies when a decision
of the Constitutional CourtQorte Costituzionaleput an end to the period of RAI's media
monopoly, and to direct government interference.

20. Constitutional Court decision no. 225 of 1%ipheld the terrestrial monopoly of RAI by
referring to public interest in Article 43 of theofstitutiort’. The technical scarcity of
frequencies legitimised the monopoly. However,Gloart set the requirement of objectivity and
impartiality for the public service. In the meangijrby decision no. 226 of 1974, the Court
found that the broadcasting monopoly of RAI in extpo cable and foreign-based channels was
not justified*? The Court interpreted Article 21 of the Constitatijuite broadly.

21. Article 21 of the Italian Constitution provgithe following:

“All have the right to express freely their own tight by word, in writing and by all
other means of communication.

The press cannot be subjected to authorisatiarensorship.

Seizure is permitted only by a detailed warraatrfrthe judicial authority in the case of
offences for which the law governing the pressesgly authorises, or in the case of violation of
the provisions prescribed by law for the disclosofréne responsible parties.

In such cases, when there is absolute urgencywdnah the timely intervention of the
judicial authority is not possible, periodical puddtions may be seized by officers of the
criminal police, who must immediately, and nevégrainore than twenty-four hours, report the
matter to the judicial authority. If the latter doeot ratify the act in the twenty-four hours
following, the seizure is understood to be withdramd null and void.

The law may establish, by means of general panssithat the financial sources of the
periodical press be disclosed.

Printed publications, shows and other displayst@g to morality are forbidden. The
law establishes appropriate means for preventing) suppressing all violations.”

22. The effect of this turning point was reflectiedhe Broadcasting Act which was adopted the
following year by the Parliamefit An important provision of the law transferred fs@ver to
control public service broadcasting from the ex®eubranch to the legislature. A bicameral

2 The Commission’s analysis of the Gasparri Law Wl limited to those provisions which are more atlge
called into question by the concerns of the Pasiatiary Assembly. In addition, the Commission wil assess
the provisions of the Gasparri Law in relationttie ttalian constitution, but only by European cide

™ Article 43: For purposes of general utility the law can resefi@n the beginning or transfer, by means of
expropriation and payment of compensation, to tia¢eSto public entities or to workers communitesisers,
specific enterprises or categories of enterprisbgctvrelate to essential public services or sourakesnergy or
monopoalistic situations and which have the natdrpromary general interest.

12 judgment of 9 July 1974, n. 226

13 Legge 14 aprile 1975, n. 108§ove norme in materia di diffusione radiofoniceekevisiva
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parliamentary commission was set up for the genéirgiction and surveillance of radio-
television services. Parliament appointed the Adstrative Council of RAI. However, this law
led to the so-calletbttizzazioneof the Italian media. It meant the partition o ttvo channels
(Raiuno and Raidue) between political forces (ineegning Christian Democrats and Socialists,
respectively). The law formally set up two separas@vork directorates. A third RAI channel
was initiated in 1979; its aim, among others, veamtroduce regional programs — this goal has
never been fully realised.

23. In 1976 the Constitutional Court declared tiaise provisions of the new law which
provided for a monopoly or an oligopoly for locabhdcasting were unconstitutiotalAs an
effect of the decision, permission was grantedcmmercial operators to run local television
channels.

24. The unregulated allocation and rather spontaneedistribution of local frequencteded

to the rise of larger regional and even nationarators, among them Silvio Berlusconi.
Berlusconi started nation-wide transmission of Gaban 1980, and after buying up other two
channels (Italia Uno and Retequattro), by 1984 s$tabéished what commentators call the
“duopoly system” of public and private operatorg\(Rn the one side, and the channels owned
by Berlusconi on the other).

25. In 1990 the so-called Mammi Law on the puhblid private broadcasting system was
adopted with a vievinter alia to introducing antitrust provisiolfs The appointment of the RAI
Administrative Council was transferred from thellarentary Commission to the presidents of
the Chamber of Deputies and the Senate, emplgsisir ‘non-partisan’ positidh Despite
efforts to dismantle the political partition of RAhe general understanding remained that public
service broadcasting remained under the influerfcpobtics, and primarily of the ruling
political force. Leaders of RAI have been accusedeu all governments of taking politically
biased decisions in favour of the respective Cabine

26. The crisis of the old Italian political reginras well as the disappearance of the DC and the
PSI, obviously deeply affected RAI. The reform abjic service broadcasting aimed at putting
an end to théottizzazionesystem, and create an independent and effecthle [service.

27. In the meantime, Mediaset was formally founblg@erlusconi in 1994, though he sold part
of his stakes the following year. Neverthelesxesil994 it has been widely acknowledged that
a RAI — Mediaset duopoly exists in the Italian naesiector. This has also been affirmed by the

14 Judgment of 15 July 1976, n. 202

15 The Italian Constitutional Court declared in Nowm®mn2002 (Case 466/2002) tlitite present Italian private
television system operating at national level anchhalogue mode has grown out of situations of
facto occupation of frequencies (operation of iliataons without concessions and authorisationsjd anot in
relation to any desire for greater pluralism in thdistribution of frequencies and proper planning of
broadcasting..."Quoted by European Parliament resolution on silesrof violation, in the EU and especially in
Italy, of freedom of expression and information tf&le 11(2) of the Charter of Fundamental Rights)
(2003/2237(INI)), §62.

16 Legge 6 agosto 1990, n. 22igciplina del sistema radiotelevisivo pubblico Evpto). Oscar Mammi was
the Minister of Telecommunications at that time.

" Legge 25 giugno 1993, n. 206
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Constitutional Coutf in a case concerning the constitutionality of phavision of the Mammi
Law whereby a single operator was permitted to timide nationwide television broadcasting
licences, subject to a limit of 25% of the nationbhnnels laid down in the frequency band
allocation plan. The Court declared unconstitutidine provisions allowing for the setting up of
a dominant position by the three channels conttdiie the Fininvest Group (Canale 5, Italia 1
and Retequattro), owned by Silvio Berlusconi. Adoag to the Court, the provision which
permits the same operator to hold several telavisioadcasting licences provided they do not
account for more than 25% of the total number @éibnal channels and do not account for more
than three channels in all, is not sufficient teyant the concentration of televised broadcasting
and therefore conflicts with Article 21 of the Ctindion since it fails to guarantee the plurality
of sources of information. The basic conditiondaabling the State to relinquish its monopoly
on broadcasting is the existence of legislatiorabbgpof preventing the formation of dominant
positions. Dominant positions in this sector, stdle Constitutional Court, would not only alter
the rules of competition but also lead to an ol@gpand thus threaten the fundamental value of
the plurality of sources of information. The rigbtreceive information from several competing
sources is not ensured by the mere existence withibroadcasting system of a public licensed
company alongside private licensed compardealsystem). As the Court stated previously in
its Decision no. 826/1988, such a company canndtsamwn offset a dominant position in the
private sector.

28. The declaration that the provision was uncisinal required the legislator to use
discretionary power either to reduce the numbetelgvision networks allocated to a single
operator, or to maintain the same number of channglile simultaneously increasing the
number of wave bands for private operators, whiehegemed more appropriate.

29. However, on 11 June 1995, Italian voters ilagied the ownership of three channels by
Mediaset when a referendum that aimed at forbiddipgvate entrepreneur from owning more
than one TV channel was rejected by the majoritjtadians (57%). Similarly, a referendum
initiated the process of the privatisation of RAat has been going on since then.

30. The ensuing Broadcasting Law, the so-callecactdnico law”, adopted in 1997
regulated the beginning of the privatisation predssdividing RAI into five divisions (separate
sub-companies), and setting up a publicly ownedihglcompany (RAI Holding) to govern
them. It established the Communication AuthorityG@OM) as an autonomous and
independent body. Under the Maccanico Law, a sisgigect could not cover more than 20 %
of television or radio networks and digital telémsor radio programmes (Article 2 § 6); and
national broadcasters could not overstep a revémeshold of 30% of the resources of the
relevant sector (radio or television) (Article 3 &) and b) .

31. In 2000 a law was adopt@groviding for equal conditionpar condicig for accessing
media during electoral campaigns and in politicahmunication.

18 Judgment of 5 December 1994, n. 420

¥ Legge 31 luglio 1997, n. 249Isfituzione dellAutorita per le garanzie nelle conicazioni
e norme sui sistemi delle telecomunicazioni e itetbeisivo)named after Minister Antonio Maccanico

20 | egge 22 febbraio 2000, n. 2Bigposizioni per la paritd di accesso ai mezzimfoimazione durante le
campagne elettorali e referendarie e per la comamigne politica)
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32. In July 2002 the President of the RepubligldCazeglio Ciampi, warned the Parliament to
draft and adopt legislation that would be appraerfar fostering pluralism of information. He
referred to the decisions of the Constitutional i§@and to EU provisions too. He also called for
respecting the rights and role of the Regfdns.

33. In November 2002, the Constitutional C&udeclared Article 3(7) of the Maccanico Law
unconstitutional, in that it did not set a predsadline by which the programmes transmitted by
broadcasters exceeding the limits set by the lasuldhbe transferred to satellite or cable
television (the law made the deadline dependefitheneffective and significant increase of the
audience” of the cable or satellite television)e @ourt noted that the situation which had been
declared unconstitutional in the 1994 judgment eh aggravated, and called for a definitive
deadline to ensure compatibility with constitutibndes. The Court concluded thahé de facto
situation does not guarantee respect for exterhaism of informatiof. The Court itself, on
the basis of a previous decision of the AGCOMet a final deadline for December 31, 2003.

34. In order to comply with this deadline, andaagsponse to warnings of the Head of State,
the Berlusconi government submitted a proposaktorm the entire communications system.
The law — connected to Telecoms Minister Maurizasgarri — was passed by the Parliament in
the autumn of 2003. However, President Ciampi esfu® sign it and returned it to the
Parliament for reconsideration. He had objectiayarest the concept of “integrated system of
communications”, and concerns about the risk osipés dominant positions. The Parliament
finally adopted it in May 2004, after certain chasadiad been made, notably to the thresholds
for dominant positions.

2. Freedom of expression and media pluralism : an outle

35. Freedom of expression is one of the essdatiatations of a democratic society and one of
the basic conditions for its progress and the d@weént of every individu&l. It is enshrined in
Article 10 of the European Convention on Human Rigwhich provides as follows:

Q) Everyone has the right to freedom of expressidns right shall include

freedom to hold opinions and to receive and impéormation and ideas without
interference by public authority and regardlessrantiers. This article shall not
prevent States from requiring the licensing of Hoaeting, television or cinema
enterprises.

(2) The exercise of these freedoms, since it camath it duties and
responsibilities, may be subject to such formaljtieonditions, restrictions or

% Message of the President of the Republic to thant@ters, forwarded to the Presidency on 23 July200
(XIV Legislatura — documenti Doc. I. N. 2)

22 Judgment 20 November 2002, n. 466

%3 See AGCOM, Delibera No. 346/01/Cons, “Termini geci di attuazione delle disposizioni di cui afta3
commi 6,7,9,11 della Legge n. 249/2001", in G.U AZjbsto 2001 n. 198.

%4 See, in particular, the Declaration on the freedd®xpression and information, adopted by the Cétemof
Ministers on 29 April 1982, and the Declaration fomedom of political debate in the media, adoptgdHe
Committee of Ministers on 12 February 2004 at tfi2rgl meeting of the Ministers' Deputies. See ¥isnice
Commission, Report on the revised constitutiorhefRepublic of Armenia, CDL-INF(2001)14, § 26.
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penalties as are prescribed by law and are negaasardemocratic society, in the
interests of national security, territorial intégror public safety, for the prevention
of disorder or crime, for the protection of healttmorals, for the protection of the
reputation or rights of others, for preventing dligclosure of information received
in confidence, or for maintaining the authority amgbartiality of the judiciary.”

36. Article 10 § 1 of the European Conventiort fnsd foremost guarantees the individual right
to freedom of expression. As indicated in the sdceentence of paragraph 1, this includes
freedom to receive and impart information and idéimsvever, no express mention is made to
freedom of the media or to media plurality and diitg. Freedom of broadcasting and of the
press as part of active and passive freedom ofarpis arrived at by an interpretation of the
second sentence of paragraph 1. The European @dduiman Rights first construed Article 10

8 1 in terms of individual rights and regarded di@® of broadcasting as deriving from freedom
of expression and as a form of freedom of enterptisat is, freedom to pursue a private
broadcasting activity. The concept of the purp@seisg function of the media as a means of
promoting freedom of information has neverthelessnbtaken up and applied by the Court in
connection with paragraph 2 of Article 10 of thedhean Conventidi

37. Pluralism of the media may therefore be cameitas one aspect of freedom of expression.
Its importance, both in terms of the multiplicitiyautlets and of open access where bottlenecks
form, has been recognised by the Committee of Mirssof the Council of Europe in
Recommendation No. R (99) 1 on measures to promwmedia pluralis® and by the
Parliamentary Assembly in Recommendation 1506(208/1)Freedom of expression and
information in the media in Europe”.

38. The European Convention on Transfrontier Tislew’’ also reaffirms in its preamble “the
importance of broadcasting for the developmentudifice and the free formation of opinions in
conditions safeguarding pluralism and equality gbartunity among all democratic groups and
political parties”. Article 10bis of the said Comi®n provides: “The Parties, in the spirit of co-
operation and mutual assistance which underlissGbnvention, shall endeavour to avoid that
programme services transmitted or retransmitted byoadcaster or any other legal or natural
persons within their jurisdiction, within the meagiof Article 3, endanger media pluralism.”

39. The crucial nature of pluralism is also urided in Article 11 8§ 2 of European Union
Charter of Fundamental Rights, which providese ‘ileedom and pluralism of the media shall
be respected.”

40. Media pluralism is achieved when there is dtiptigity of autonomous and independent
media at the national, regional and local levatsueng a variety of media content reflecting
different political and cultural views.

41. Externalor structural pluralism may be distinguished frioernal pluralism.

% See AP-MD Report on Media Diversity in Europe, RMD (2003)001, pp. 4 and following

% Recommendation No. R(99)1 of the Committee of Mtitis to Member States on measures to promote
media pluralism, adopted by the Committee of Meriston 19 January 1999 at the BS@eeting of the
Ministries’ Deputies.

27 European Convention on Transfrontier Televisiarasourg, 5 May 1989, ETS 132.
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42. External pluralism relates to the pluralityastors that are active on a specific market. It is
achieved when there is diversity in the ownershipedia outlets in a sector.

43. Internal pluralism refers to the obligation tiee medias to provide for pluralism within their
service. It is achieved when extensive coveraggh-quality of programmes and diversity of
programming are provided by the undertakings.

44. While external pluralism relates particulaidythe private sector, internal pluralism has
increasingly become associated with the publicog&ctlt can be said in fact that while the
commercial sector is seen to provide a diversitputets, the public sector, even when the
commercial sector is a concentrated one, is expaot@rovide the backbone of pluralism by
providing a diversity of programmes that servevthele of the publit’.

45. In the context of external pluralism, resibics on media ownership can preserve diverse
ownership and contribute to diversity in outputi@sy as consolidation or sharing of editorial
content between owners of rival products is disaged.

46. In relation to internal pluralism, instead, n@sship restrictions are not sufficient to
guarantee diversity of output reflecting differgmdlitical and cultural views. Other policy

instruments need therefore be used, in additiamwiaership restrictions, to encourage internal
pluralism.

47. In the Commission’s opinion, internal plunalisnust be achieved in each media sector at
the same time : it would not be acceptable, fongte, if pluralism were guaranteed in the print
media sector, but not in the television one.

48. Three basic models for delivering media pityralnd diversity of media content can be
distinguishetf.

49. The_Pure Market Modet based on the premise that the free operatiocsupply and
demand provides access to the media for all “vbisdsch can pay for it, as well as ensure a
supply of content relevant to all consumers. Thigedising-based pure market model is said to
contribute to diversity by seeking to match the mmembntent to the composition of the given
consumer market. Under this model, diversity ofteohis provided by separate media, existing
alongside with each other. This model naturallyofag concentration of capital and ownership
in the media.

50. The New Media Mode$ based on the view that the profusion of chanoedated by new
technologies encourages senders to seek protigabifi identifying media market niches and
serving audiences neglected by other media. Thimddnce of thematic, narrow-case,

% See David Ward, “The European union democratiilefnd the public sphere: an evaluation of EU imed
policy”, IOS press, 2004

% See David Ward, Media concentration and pluralisegulation, realities and the Council of Europe’s
standards in the television sector, CDL-UDT (2005)0

% See Karol Jakubowicz, Legislative guarantees pfuaality of information sources” in Implementatiari
constitutional provisions regarding mass media piugalist society, Science and Technique of DemogiNo.
13, 1994, pp. 81-86.
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specialised channels has been said to promotertheb“personal media”, allowing viewers to
select content precisely attuned to their neediegand interests.

51. The_Public-Policy Modehssumes supplementing the market model by meapshdt
intervention into its operation so as to promoteglism. It is based on the recognition not only
of freedom of speech, but also of the need andigié of all social groups to communicate.
State intervention into the operation of the mesliseen as necessary not only in a democratic
society but also for the very functioning of denamsr.

52. Public broadcasting is a public service. Rubtbadcasters have obligations ranging from
the provision of a universal service, to some fofrsocial representation, to the provision of a
wide range of quality programniésin return, they enjoy a privileged access to weses and
facilities.

53. Public service broadcasting is therefore ebgoeto serve the public interest, to cater for the
whole of the population on a universal and noniptmdsis; it is a public duty and it should
serve the democratic needs of contemporary sazietie

54. Public service broadcasting must be free tfwerconstraining forces of the state and, on the
other hand, enjoy autonomy and independence framntharket place. Its specific remit is
essentially to operate independently of those hgldconomic and political power. Public
service broadcasting “provides the whole of socweityr information, culture, education and
entertainment; it enhances social, political aritlical citizenship and promotes social cohesion.
To that end, it is typically universal in terms afntent and access; it guarantees editorial
independence and impartiality; it provides a berafkmof quality; it offers a variety of
programmes and services catering for the needdl ajr@ups in society and is publicly
accountable. These principles apply, whatever a®ngay have to be introduced to meet the
requirements of the twenty-first centdfy. Forms of consultation of the public within the
public service broadcasting organisations may beisaged in order to reflect in their
programming policy the needs and requirementseodlifierent groups in society.

55. In Europe, the fundamental feature of theiptgmlicy model in the area of broadcasting is
the preservation of dual systemncombining commercial stations with legally mamrdagand
protected public service broadcasting.

56. The political histories of the Southern Eusp€ountries has led to a large degree of state
interference and the public broadcasters in the lpage acted as an instrument of the state,
which has undermined the idea that they shoulddeeffom state dominance.

57. In the last twenty years, there have beematteto improve the independence of the public
broadcaster. The central solution to this has lst@tused on funding and encouraging less
reliance on state provision. The systems have mifreed one overt form of state dominance to

%1 The commercial sector does not generally have sbtibations imposed on them, with the exceptiorhef
UK and Norway, where the terrestrial commercial dofiwasters have certain minimum thresholds for
programme strands to adhere to, as part of theitracts to broadcast. In France, production olibgat are
imposed on the commercial broadcasters to ensuta@rceninimum requirements for national productiofee

D. Ward, “The European union democratic deficit #mel public sphere: an evaluation of EU media gdliop.

cit.

32 See Parliamentary Assembly Recommendation 16434§20n public service broadcasting”, § 2.
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another based on a mixture of commercial and stateinance, in a situation where the
broadcasters are continually squeezed betweemtbests of the two. In France, Italy and
Spain, for example, chronic under-financing of plublic sector has led the public channels to
be permanently indebted to the state for theimfired equilibrium and this has encouraged the
old system to continue in reafity

58. Broadcasters that rely heavily on commerciabing* and have thus entered into direct
competition with the commercial sector have becdmghly susceptible to the demands of
advertisers and sponsors and their programme gatare guided by the needs of advertisers
and audience share, rather than the requiremetiisiobbligations.

3. The standards of the Council of Europ& in the field of freedom of expression
and media pluralism

a. The recommendations of the Council of Europe organs

59. The Council of Europe instrumefitset out certain tools for promoting media pluralis
(both external and internal) which include:

- a legislative framework establishing limits for needoncentration; the instruments
for achieving this include permissible thresholidslie measured on the basis of one
or of a combination of elements such as the audishare or the capital share or
revenue limits) which a single media company isvedid to control in one or more
relevant markets;

- specific media regulatory authorities with poweradtt against concentration;

- specific measures against vertical integration tfobrof key elements of production,
broadcasting, distribution and related activitig@lsingle company or group);

- independence of regulatory authorities;

- transparency of the media;

3 Conseil Supérieur de I'Audiovisuel, 1998, p. 46pted in David Ward, “The European union democratic
deficit and the public sphere: an evaluation offlaédia policy”, op.cit.

% In Italy, France and Spain, according to the repérthe Conseil Supérieur de I'Audiovisuel citeblose,
public broadcasters have suffered the full forceaiimercial competition as they have been drawnvitious
competition for advertising revenue, which has aleitised the sector permanently.

% In the present opinion, the Commission will onamine the Italian laws in question in relationthe
standards set out by the Council of Europe, asestiqd by the Parliamentary Assembly, and not imticei to
the standards set out by the European Union. Amaagjuence, it will only examine some aspectseféty.

% Committee of Ministers’ Recommendations R(99pri measures to promote pluralism; R(96) dtD the
guarantee of the independence of public servicadwasting; Rec(2000)23 the independence and functions
of regulatory authorities for the broadcasting secR (94)13 on measures to promote media trapspgr
Rec(2003)9 on measures to promote the democratit swotial contribution of digital broadcasting.
Parliamentary Assembly Recommendation 1589 (2@#8)reedom of expression in the media in Europe;
Recommendation 1506 (2004 Freedom of expression and information in theima Europe.
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- pro-active measures to promote the production amadeasting of diverse content;

- granting, on the basis of objective and non-part#eria, within the framework of
transparent procedures and subject to independatrot; direct or indirect financial
support to increase pluralism;

- self-regulatory instruments such as editorial dinds and statutes setting out
editorial independence.

60. Developments in the area of new communicasienvices may lead to the creation of
dominant market positions. In respect of digitaldnicasting, states are called upon to introduce
rules on fair, transparent and non-discriminatageas to systems and services. The Committee
of Ministers’ Recommendation (2003)'9equests the Member States to “create adequate leg
and economic conditions for the development of taigbroadcasting that guarantee the
pluralism of broadcasting services and public a&tesn enlarged choice and variety of quality
programmes” and to “protect and, if necessary, palsitive measures to safeguard and promote
media pluralism, in order to counterbalance thes@ging concentration in the sector”.

b. The principles developed by the European Courtwhbh Rights

61. The following is a brief analysis of some pemt principles which may be found in the
case-law of the Strasbourg Court with respect) tpliralism and freedom of broadcasting and
ii.) freedom of advertising.

I. Pluralism and freedom of broadcasting

62. In the years between 1990 and 1993 the ECi&d ron three cases dealing with
restrictions on broadcasting, more precisely witystams of licensin. One case,
Informationsverein Lentia and Others v. Austtibecame the leading case for the compatibility
of a public monopoly with the requirements of Aeid0 of the Convention and in particular in
relation to the requirements of paragraph 2 of Anttle.

63. According to the Court, the purpose of Artit® para. 1 is to make it clear that States are
permitted to regulate by way of a licensing systeenway in which broadcasting is organised in
their territories, particularly in its technical pest®. While such aspects are undeniably
important, the grant or refusal of a licence mayhie Court’s view, also be made conditional on
other considerations, including such matters asétere and objectives of a proposed station,
its potential audience at national, regional oraldevel, the rights and needs of a specific
audience and the obligations deriving from inteomatl legal instruments. This may lead to
interferences whose aims will be legitimate unterthird sentence of paragraph 1, even though

3" Recommendation of the Committee of Ministers taniner states on measures to promote the democratic a
social contribution of digital broadcasting, adapby the Committee of Ministers on 28 May 200&hat840th
meeting of the Ministers' Deputies.

% Groppera Radio AG and Others v. Switzerland, juelgimof 28 March 1990, Series A no. 173; the Autoni
AG v. Switzerland judgment of 22 May 1990, SeriesA 178

3 Informationsverein Lentia and others v. Austridgment of 24 November 1993, Series A no. 276

0 See the Groppera judgment, § 61



CDL(2005)009rev - 16 -

they do not correspond to any of the aims setmaragraph 2. The compatibility of such
interferences with the Convention must neverthelessassessed in the light of the other
requirements of paragraph 2.

64. The assessment by the Court of the formerridagbroadcasting system shows some basic
lines of argument that should also be reflectednien a specific public-private duopoly is at
stake, as is the case in Italy. At the outsetCibiert acknowledged that the monopoly system in
operation in Austria was consistent with the theehtence of paragraph 1 and pursued a
legitimate aim, as it was capable of contributingthe quality and balance of programmes
through the supervisory powers over the media ltlyecenferred on the authorities. However,
the necessity test under Article 10, paragraptd2He Court to a negative conclusion. In cases
concerning the press and broadcasting, the suervViad to be strict because of the importance
of the rights in question. The necessity for arggrietion ought thus to have been convincingly
establishetf.

65. The Court reiterated its established casedbaut the fundamental role of freedom of
expression in a democratic society, in particulaeng, through the press, it serves to impart
information and ideas of general interest, whieh ghblic is moreover entitled to recéften

this context, the Court gave particular weight ke tprotection of pluralism: “Such an
undertaking cannot be successfully accomplisheéssnlt is grounded in the principle of
pluralism, of which the State is the ultimate guéwa This observation is especially valid in
relation to audio-visual media, whose programmesaddten broadcast very widelf, The
Court found that the monopoly was not necessarg faimber reasofts

66. The Court’'s answer to an additional argumehtstted by the respondent Government is
of particular interest in the context under consitlen. The Government put forward the
economic argument that the Austrian market wasstoall to sustain a sufficient number of
stations and to avoid regroupings and the constitubf “private monopolies”. The Court
replied that these assertions were “contradictethéyexperience of several European States, of
a comparable size to Austria, in which the coersteof private and public stations, according
to rules which vary from country to country and @opanied by measures preventing the
development of private monopolies, shows the feapsessed to be groundless.” The reference
to “measures preventing the development of priga@e@opolies” may be taken as an indication
that the Court proceeded from the assumption kiesetexists a positive obligation of the State
to ensure pluralism in the field of broadcastingisTassumption is confirmed by the case-law on
limits for restrictions on advertising on televisio

. Limits on advertising in public broadcastingdgpluralism in the media

*1 See the Informationsverein Lentia judgment, pata.
“2 See the Autronic judgment, § 61

3 See, for example, mutatis mutandis, the Obserudr Guardian v. the United Kingdom judgment of 26
November 1991, Series A no. 216, pp. 29-30, p&a. 5

“ para. 38

* para. 39
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67. Limits for advertising on television and owlicmmay pursue the aim of safeguarding the
independence of broadcasting. In a recent cas€det had to assess whether the ban on
political advertising on Swiss television was cotiipea with the freedom of advertising, which
is also protected under Article 10 of the ConvenitioThe applicant association, aiming at the
protection of animals, complained that the refusalbroadcast its commercial which was
directed against industrial animal production, tituted a violation of their rights under Article
10 of the Convention. When describing the legitiynatcthe aim pursued by the ban, the Court
found that the prohibition of political advertisisgrved to prevent financially powerful groups
from obtaining a competitive political advantagel,an addition, to ensure the independence of
broadcasters, spare the political process from eiedmmercial influence, provide for a degree
of equality of opportunity among the different fescof society and to support the press, which
remained free to publish political advertisemeifitsose aims were — in the Court’s view —
legitimate. However, in the circumstances of thgectne prohibition was not necessary in a
democratic society, the States’ margin of appriecidteing reduced, because the Court found,
among other arguments, that the applicant assacistiiim advertisement fell outside the
regular commercial context inciting the public targhase a particular product. Rather, it
reflected controversial opinions pertaining to nradgociety in general and moreover, because
in many European societies there was, and is, gaoimg general debate on the protection of
animals and the manner in which they are réared

68. The Court came to that conclusion after adtigin examination of the interests involved:
“In that regard, it must balance the applicant eission’s freedom of expression, on the one
hand, with the reasons adduced by the Swiss atitisofior the prohibition of political
advertising, on the other, namely to protect publxnion from the pressures of powerful
financial groups and from undue commercial inflleento provide for a certain equality of
opportunity among the different forces of sociétyensure the independence of broadcasters in
editorial matters from powerful sponsors; and fopsut the press’®

69. The Court acknowledged that “powerful finahgr@ups can obtain competitive advantages
in the area of commercial advertising and may therxercise pressure on, and eventually
curtail the freedom of, the radio and televisioatishs broadcasting the commercials.” It
continued. “Such situations undermine the fundaalertle of freedom of expression in a
democratic society as enshrined in Article 10 ef @onvention, in particular where it serves to
impart information and ideas of general intereshictv the public is moreover entitled to
receive. Such an undertaking cannot be successitdigmplished unless it is grounded in the
principle of pluralism of which the State is thémhte guarantor. This observation is especially
valid in relation to audio-visual media, whose pergmes are often broadcast very widely (see
Informationsverein Lentia and Others v. Austria. (bjp judgment of 24 November 1993, Series
A no. 276, p. 16, § 38)®

70. While these arguments refer only to the legitty of State acts that aim at ensuring
pluralism and absence of influence of powerful ggoon television, the wording used by the

6 See VgT Verein gegen Tierfabriken v. Switzerlamdigment of 28 June 2001
“"para. 63
8 para. 72

“para. 73
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Court may suggest that it would be prepared unegaia circumstances to assume a positive
obligation in this respect.

71. The European Commission of Human Rights haatioreed the duty of a State to protect
against excessive press-concentrations in the BaseGeillusrteerde Pers N.V. v. The
Netherland¥.

4. Gasparri Law : the provisions protecting media pluralism

72. Many of the provisions in the Gasparri Law aheady provided for pursuant to Law
66/2001 and AGCOM'’s Regulation of November 2001l (Articles 24-29), which contains

provisions aimed at safeguarding pluralism andsparency in the digital television market.
The present Law therefore seeks to adopt thesmunmshts as well as to introduce a new
element into the regulations pertaining to mediaceatration (discussed below). The following
measures are set out in AGCOM'’s regulation:

- One-third of digital terrestrial transmission capads reserved for local content
providers (Article 24(1a));

- no subject is allowed to hold authorisations agesdrprovider that enable that subject
to broadcast more than 20 percent of the total murabtelevision channels (free-to-
air or pay-TV) available via DTT at national leAkticle 24(1b));

- no subject can be holder of authorisations as nbqevider at national and local
level at the same time (Article 24(2));

- transparency requirements for content providertudigc a requirement to maintain
separate accounting systems for holders of monme ¢ime@ authorisation as content
provider for each authorisation they hold, whiclsoalapplies to holders of an
authorisation as content and as service provideic{é 25); and

- transparency requirements for the network operatatade a requirement for local
network operators who are also content providers&intain separate accounting
systems, a requirement which is also applicabt®topanies that qualify as a national
network operator which are also content providarsdle 27).

73. In reference to media pluralism, the Law’sechbyes are principally set out in Articles 3, 4
and 5, which establish the fundamental principfab® Law.

74. Article 4 (a) also guarantees access to a bBeurof national and local operators ... in
conditions of pluralism and free competition”. &t& 5 (1a) also guarantees competition in
media markets and furthermore guarantees that efthecreation or maintenance of dominant
positions that are damaging to pluralism will netatlowed.

75. A number of articles are dedicated to the tquesf media pluralism and concentration of
ownership. The general principles are establishe¥tticles 3(1), 4(1a), 5, 12(3), 24(1b), 25(1),
25(11) and extend the concept set out in Article$ @1d 5 to the digital terrestrial platform on
national and local levels. The provisions also coadio and cross-media ownership.

76. As regards internal pluralism, Article 5 paegp 1 e requires network operators to
guarantee equal treatment for content providers avbonot referable to linked and controlled

0 Report of 6 July 1976, D.R. 8, p14, § 88.
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companies, by making available to them the samenieal information that is available to
content providers who are referable to linked amdtrolled companies. In addition, network
operators must avoid discrimination between inddpentcontent providers and those who are
referable to linked and controlled companies aardsgthe conditions of access to the network.

77. The Law proposes two major changes affectiteygal pluralism:

- the introduction of a maximum threshold of 20 petcef national channels that a
broadcaster is allowed to operate, pursuant telarti5 (1); and

- the introduction of the concept of an “integratethmunications system” (SIC) used
to establish financial thresholds across electranit print media sectors, pursuant to
Article 15(2).

78. Article 15 (1) establishes limits on marketargh for national radio and television
broadcasters once the frequency plan for digitedgérial television has become operational.

79. The framework for establishing the 20 perdiemt of market share is (in the translation
that we have used) ambiguous. Article 15(1) setstlmat a content provider may not hold
authorisations allowing it to broadcast more th@np2rcent of all television programmes or
more than 20 percent of radio programmes that radyrdadcast on terrestrial frequencies at the
national level through the networks provided forthie plan. Article 25(8), which covers the
transitional period, affirms that until the compl@nplementation of the plan for the assignment
of digital television frequencies, the overall nienbf programmes for each subject is limited to
20 percent and is calculated on the overall nurabgglevision programmes authorised or aired
at the national level on either analogue or digaalestrial frequencies, as under Article 23 (1).
On the basis of Article 15(1), the most likely mmestation is that the 20 percent limit is
calculated on the basis of the total number of chlsrthat it is possible to broadcast via DTT at
national level, according to the technical planewdas, on the basis of Article 25(8), the 20
percent limit is calculated on the overall numbktetevision programmes available (aired or
authorised) at the national level. This seems tmbee logical and also in line with what is ruled
by Article 24(1b) of AGCOM's DTT regulation of 200Here it is ruled that no subject is
allowed to hold authorisations as content providat enable that subject to broadcast more than
20 percent of the total number of television ché(fece-to-air or pay-TV) available via DTT
at the national level. Also in this case, thereftdre 20 percent limit is calculated on the bakis o
the overall number of television programmes aitddl@national level.

80. Article 15(2) complements Article 15(1) andsseut the concept of the integrated
communications system that establishes a threétiofdarket share based on revenue share.

81. The umbrella term “integrated communicatiopstesn” (SIC) was coined to establish a
revenue threshold and is considered to includeda véinge of media pursuant to Article 15 (3):
1) national and local broadcasting including breatiers funded by pay-per-view, advertising,
licence fees, sponsorship and teleshopping revestigams; 2) any type of publishing
(newspapers, magazines, books, electronic pubgshiB) cinema, television and music
production and distribution; and 4) any form of edising (including outdoor advertising) as
well as revenues from the Internet.
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82. Pursuant to Article 15 (2), any one company mat earn more than 20 percent of the
revenues of the whole media sector that is includéde concept of integrated communications
system.

83. Local broadcasting has been granted a signtfiglace in the television sector and one-third
of spectrum capacity allocated to television ieresd for local television. Significantly, the ban
on national broadcasters owning a local broadcastesuant to Article 5 (d) has remained. The
measures that affect local television broadcastessstricter than the ones that have been
devised for national broadcasters and they areusén Article 7 (2), (3) and (4).

84. Pursuant to Article 15 (1) the national radextor falls under the same rules as the
television sector in that national radio broadaastee restricted to 20 percent of the number of
national channels, and pursuant to Article 15 P®),percent of the overall revenues of the
integrated communications system.

85. Cross-media provisions are contained in Axttelgl) and (g2) and Article 15 (4) and (6).

Pursuant to Article 15 (6) television broadcasten® operate more than one national network
may not own shares of newspaper companies untérideof 2010. Newspaper publishers will

be allowed to enter the television market withititeoduction of the Law.

5. Analysis of those provisions

86. The Commission notes that the Italian autiesrseem to rely on the principle that media
pluralism can be measured through a quantitativeesasnent of total channels. The
representatives of the ruling coalition which methwhe Commission Delegation argued that
given that the digital plan foresees a signifiagmuwth of channels and outlets on the national
level (according to the National Frequency Plae, ENT platform is planned to carry 12
multiplexes for national broadcasting, each of thearrying from four to six channels — but
some of these channels are /will be used for rahadcasting and interactive applications), it
will be possible and open for new broadcastersatee haccess to the media market. In this
context, the threshold of 20% of the channels fogramme output) will be capable of avoiding
concentrations. The reason for widening of thenitedin of the media market is the fact that all
the different markets which are connected to tsiemiare gradually converging to form a single
one. The SIC is therefore designed to allow thewegion of these markets, particularly in view
of digitalisation.

87. In the opinion of representatives of the ofijgrs the new permissible thresholds of
number of channels or output and of revenue aregowig to put an end to the duopoly
RAI/Mediaset, but instead they will strengthentiis true that more channels will be available;
however, the primary beneficiary of this will be di@set, which will expand even further while
the widening of the SIC will make it virtually impsible for it to fall within the concept of
“dominant position”. The main effect of the widegiof the media market is the widening of the
publicity share, which has resulted in Mediasehdeillowed to continue to use the frequencies
occupied by Retequattro, thus frustrating the $feaf the relevant judgments of the
Constitutional Court.
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88. The Commission agrees with the Italian autiesrithat digitalisation will lead to an
increase in the number of channels; examples ierdBuropean countries of digitalisation
indeed suggest that many more channels will corrstream.

89. In addition, the Commission stresses that noatlye newly available channels are likely to
have very small audience shares, but with similaounts of output. The Commission finds
therefore that the threshold protecting media pma as measured by 20 percent of channels,
is not in itself a clear indicator of market share.

90. Neither is this threshold an unambiguous atdicof balance and pluralism in the television
and radio market as a whole. Larger companiesenijthy greater purchasing power in a wide
range of activities such as programme acquisitiand, will enjoy significant advantages over
other national content providers. They can alsoyean unlimited share of the audience, if this
scheme is put in place.

91. Ultimately, the measure of concentration basedhare of channels or programme output
cannot account for market power or be useful feessing the position of a company in the
national radio and television markets.

92. In respect of the possibility of new compesitentering the media market, the Commission
notes that the fundamental issues of economiesaté and high costs of television production
will, like in other countries, work in favour ofélincumbents.

93. As regards the concept of the integrated camgations system (SIC) defined in Article 2
(9), and set out in Articles 15 (2) and (3), then@ussion notes that it is unique in terms of the
collapse of hitherto separate media markets foptirposes of media concentration measures.
The very broad definition of the media market appéabe unprecedented in Eurtfpe

94. The lItalian representatives contended that taiscept takes into due account the
technological development as well as the incredsimpmmon commercial practice to
associate, for example, the sale of daily newsgapeh that of books or music CDs. It allows
for the development of sectors, such as the priptesks, which have so far been constrained into
tight limits. In fact, Article 15 of the Gasparrialv allows the press to enter the television
market, while it prevents the opposite until 20b@deed, the Gruppo I'Espresso has purchased a
television.

95. The Commission agrees with the Italian goveminthat the concept of the SIC reflects a
current trend: different media markets are inddikdly to converge someday to form a single
market. Some probably already do converge to ainegktent.

96. The Commission considers nevertheless tiehighly unlikely that this convergence will
happen entirely in the foreseeable future anduniiely that it will have any significant impact

n the current situation. It therefore considers tha SIC should not be used to replace, already
at this stage, the “relevant market” criterion.

*L although Sky ltalia has signed an agreement \WiH&C not to move to the DTT platform as a conditits
clearance.

2 Ms Quadri pointed out that Article 15 § 5 of La®3290 and Article 2 § 1 of Law 249/97 already cared
the concept of an “integrated” communication system
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97. In fact, the concept of an integrated commatimos system as an economic indicator of
market share considerably dilutes the effectiverssmstruments used to protect external
pluralism based on share of revenues “on individoatkets” (see Rec. (99) 1, point | of the
Appendix). An individual company could have extréymieigh degrees of revenue shares in
individual markets, whilst at the same time remmagnbelow the 20 percent threshold for the
whole sector.

98. In addition, the Commission notes that theveoyence of the different markets in the
Italian media sector for the purposes of anti-cotreéion measures through the introduction of
the concept of an integrated communications systéso appears to be at odds with the
definition of media markets that the European Cossion has employed in its competition-
related decisions involving the television settoin a number of competition cases involving
the media sector, the European Commission hasglisshed between different markets
(including Pay-TV and free-to air television maebased on different kinds of revenue
streams and types of services supplied by operators

99. The “relevant markets” have been abandonasdrite extent in the new law. It is true, as
the Italian representatives have pointed out, #Article 14 § 2 of the Gasparri Law requires
AGCOM to assess concentration in the media seatensure that dominant positions are not
constituted(the question of whether the AGCOM has any powaespect ollready existing
dominant positions remains open). This provisioowdver, might be difficult to apply in
practice, in particular on account of the redabnitof “relevant markets”, or, more accurately
perhaps, the lack of a “relevant market” definitidhe application of Article 14 8 2 appears to
be seriously hindered by the framework set outieycbncept of the integrated communications
system. A dominant position (presumably) will oplycur in situations whereby the maximum
levels set out in Article 15 of the Gasparri Lawe axceeded by a company or related
companies. In fact, AGCOM seems only competenntervene in such cas€his does not
adequately provide for pluralism in the individuakdia sectors themselves, which, both in
terms of markets and services, even when digitalisas achieved, may not converge to the
extent suggested by the framework set out by tiessholds.

100. It is to be noted furthermore that generdi-tamst measures will remain applicable.
However, while these protect against #imuseof dominant positions, in the media sector
dominant positions are forbiddas such

101. The application of SIC is likely to allow fthre transferral, to a large extent, of the current
levels of concentration in the national televisioarket to digital platforms. As a consequence,
the duopoly of Mediaset and RAI will continue irettigital television sector: in addition, with
the changes brought about in this Law, this wiliAbiain the legal parameters set by.

102. Indeed, with the relaxation of cross-owngrshies Mediaset could (after 2010) expand
into other sectors to increase its presence adiffiseent media markets. Cross-ownership rules
are in fact considerably liberalised under the @ashaw. This may be viewed with concern,
because of the dominant position of televisionhia ltalian media market overall. The radio

%3 Inter alia Commission of the European Communities. (20003eQd0. COMP/ JV.37-BskyB/ Kirch Pay TV.
Regulation (EEC) No. 4064/ 89 Merger Procedure Z2W00. Commission of the European Communities.
(2003). Case No. COMP/ M.2876-NEWSCORP/TELEPIU. iRa&tijpn (EEC) No. 4064/ 89 Merger Procedure
2/04/2003.



-23- CDL(2005)009rev

sector is highly fragmented and thus vulnerableaisolidation and concentration. The press
sector also performs below the average similadsmarkets in Europe and the readership rates
are considerably lower than other EU countries.

103. The Commission refers to the Council of Earsfandards on external media pluralism, as
outlined above and as contained in the instrumeitee Committee of Ministers and of the
Parliamentary Assembly. The Commission is certamalgnizant of the lack of preciseness of
those standards insofar as financial ceilings farket share that a broadcaster is allowed are
concerned. Nevertheless, the Commission considatshtere is no doubt about the afrthese
ceilings: protecting the individual sectors frondaminant position by one individual actor.
Now, the Commission doubts that the Article 15 &l 2 of the Gasparri Law are suitable for
achieving this aim.

104. In addition, the Commission notes that indbedcombined effect of the new framework
set out in Article 15 (1) and (2) provides for liaksing the previous anti-concentration rules
whose maximum permissible levels had been excebgdabth Mediaset and RAl Under
these new provisions, therefore, Retequattro wew@dl to continue to occupy frequencies. In
this respect, the Commission recalls that the “Camgs which have reached the permissible
thresholds in a relevant market should not be asdhediditional broadcasting licences for that
market” (Point | of Appendix to Committee of Mirgss’ Recommendation (995%)

105. Finally, as regards local and digital broating, the Commission notes that it is protected
due to the generous threshold of the frequencgatkal to local and regional channels and the
fact that there is a disqualification placed ornamatl broadcasters operating local and regional
channels. This might encourage newspapers to imvést local television sector.

106. In conclusion, the Commission considers widtout other indicators such an audience
share threshotf and a “relevant market” indicator, the threshaddsvided in Article 15 88§ 1
and 2 are largely redundant as indicators of diyers

107. As regards internal pluralism, the Commissiotes that Article 5 e) explicitly prohibits
discrimination between independent content prosiderd content providers referable to linked
and controlled companies.

108. The Commission notes in addition that purst@PGCOM Decision 253 of 2064
access to networks for independent content pravidérparticular value is guaranteed to a
certain extent.

5 Under the Maccanico Law, the market television anted to 12 billion euros, and the threshold, tbén
30%, amounted to approx. 4 billion euros. Under@aesparri Law, the SIC amounts to 26 billion eutths:
threshold has thus become 5.2 billions euros.

%5 Instead, Centro Europa 7, which won the tendes stii not been granted any frequencies.

*% The Commission notes that the Advisory Panel éo@ouncil of Europe’s Steering Committee on the Mas
Media (CDMM) on media concentrations, pluralism afidersity questions has concluded that, although i
would be “unrealistic to consider that a commondpean regulatory approach in the area of Media @stiie
Regulations would be feasible”, “the audience shepproach is a widely used model, which preserngs th
advantage of reflecting the real influence of addiaaster in a given market and which, at the same, tis
neutral on the number of licences which the brosigcacan hold and allows its international develepti See

the Report prepared by the AP-MD on Media Diversit{zurope, H/APMD(2003)001, p. 10.
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109. Although the Commission has not seen ther@iset out by AGCOM, it considers that
the due application in practice of this principlaynindeed contribute to internal pluralism.

6. Provisions on digital switch over

110. Section V of the Gasparri Law covers thesiteomal phase between analogue and digital
terrestrial distribution. It aims to provide a leffamework for the gradual move of existing and,
where relevant, new network operators and radiaelegision broadcasters to digital terrestrial
delivery. The essential provisions are contaimed.aw n.66 of 20 March 2001, AGCOM
Resolution n.435/01/CONS of 15 November 2001 (Rsmul on terrestrial television
broadcasting by digital technology) and Law n.11.3 bay 2004.

111. Prior to analogue switch off, Law 66/2001vmies (Article 2-bis (1)) for a transitory
phase during which “in order to promote the rolt @i the DTT market, subjects who
legitimately operate as broadcasters (via analtgyuestrial, cable and satellite) are qualified to
experiment with television transmissions and Infation Society services by digital
technology.” This “authorisation for the experirmeditn of digital terrestrial broadcasts” is valid
only for network operators as content providers amarded authorisation directly without
intermediary passages. Law 66/2001, as interpeetddmplemented by AGCOM’s Regulation
of November 2001, thus envisages gradual implertientaf the dual regime based on licences
for network operators and authorisations for cang@oviders, by introducing a transitory
gualification (“authorisation for the experimentatiof digital terrestrial broadcasts”) valid for
future licensed network operators.

112. Articles 22, 23, 24 and 25 are concerned thighroll out of digital terrestrial television
broadcasting and switch off of analogue frequenimesstablish full conversion of the current
system.

113. Article 22 (1) obliges AGCOM to “prepare agramme for the implementation of the
national plan for the allocation of digital frequess”. This plan was approved by AGCOM on
29 of January 2003 (resolution n. 15/03/CONS). Thike so-called “first Level Plan” (it has
allocated frequencies for national channels anmegi channels). On 12 of November 2003
AGCOM approved the so-called “Integrated Plan” @Rason. 399/03/CONS), which
integrates the “First Level Plan” with a “SecondvekePlan” (which allocates frequencies for
local channels). Previously, on 15 of November 200GCOM approved the regulation
(Regolamento) for awarding licences and authodsatito digital terrestrial operators
(Resolution n. 435/01/CONS). In this plan AGCOM mescourage experimentation and
safeguard existing services. At the current tingeywa understand the situation, there are five
digital multiplexes covering over 50 percent of population.

114. Until the implementation of the plan, contertviders (national and local) that qualify for
authorisation can experiment (either run an exyssiervice on digital or apply for a licence to
operate a digital channel) pursuant to Article 28until full switch off, which is planned for
December 2006. This provision basically extendspieious provisions established in Law
66/2001 and in AGCOM'’s Regulation that state therezu regime for experimentation of
digital terrestrial broadcasting ended 25 July 2005

" Delibera AGCOM 253/04/CONS, “Norme a garanzia 'detlesso dei fornitori di contenuti di particolare
valore alle reti per la televisione digitale tetre§ published on 23 August 2004.
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115. Article 23(1) also provides that subjects whalify to experiment with digital terrestrial
broadcasting can apply for a licence or authodsato launch digital terrestrial broadcasting
services as of the date the Law comes into fora#icl& 35 of AGCOM Regulation of
November 2001 also stated that starting from 31chMa004 and, in any case, subsequent to the
adoption by AGCOM of the measures prescribed byclar29 of that Regulation (not yet
adopted), subjects who qualify for digital expenmation could apply to the Ministry of
Communications for a licence as a network operfatothe service area with which they are
qualified to experiment.

116. Article 23 (3) also extends the practicespiectrum trading”, which is a central innovation
introduced in Law 66/2001 (Article 2-bis (2)). Thgstem was introduced in order to promote
the roll out of the market, given the lack of tetral frequencies available to transmit via digita
technology. The “frequency trading” system wasvedld for a period of three years, starting
from the coming into force of Law 66/2001 (i.e.iuharch 2004). However, the Gasparri Law
reaffirms the validity of this system without, apgatly, time-frame for expiry (Article 23(3)).
From the second half of 2003, RAI and Mediaset Haaen acquiring frequencies from local
television broadcasters. The system allows entitias are legitimately undertaking television
activities to transfer transmitters or company bras in order to set up digital networks,
provided that the acquisitions are used for dignptahdcasting.

117. Under Article 23 (5), a network operator tice is issued, on request, to subjects that
legitimately exercise television broadcasting ato#is, provided they cover an area of no less
than 50 percent of the population or of the loealise area they serve. There is a temporary
exemption for local operators (Article 25(11)) whee also allowed to apply for a national
network operator licence, provided they satisfytaierrequirements and commit to certain
targets in terms of coverage (Article 23 (7)).

118. Under Atrticle 23 (7), applications for a nal network operator licence can also be made
by subjects legitimately operating at local levelttcan prove they satisfy all the requirements
for a national operator licence and declare thention to cover, within six months of the
application, an area of no less than 50 percetiiteopopulation, renouncing any rights they may
hold for local television broadcasting .

119. Article 24 deals with the introduction of itid) radio services and AGCOM is obliged to
provide a national strategy to manage the migradioradio analogue broadcasters to digital
delivery. The plan, in parallel to the televisidamg has already been approved by AGCOM and
in this sense Atrticle 24 refers to the draft of AQI@'s regulation. The plan is based amter
alia, the following principles of development from avge to digital: Article 24 (b) defines
pluralism of programmes and services and a balbeteeen national and local; Article 24 (c)
defines the phases of development and the rol@bfrRsupporting roll out; Article 24 (g) sets
out the limits of frequency assignment and radagmmmes owned by individual companies;
and, Article 24 (2) establishes the right for apsup plan to be put in place after an industry
hearing to assist the roll out of digital radiovsegs.

120. Article 25 (1) establishes that digital tetrial television has been introduced to promote
pluralism in the television sector.

121. The law adopts a two-step approach for tlggation from analogue to digital frequencies,
with a special set of obligations for RAI. The timdial phases are envisaged as:
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. DTT should cover 50 percent of the populatioriblyJanuary 2004.
. DTT should cover 70 percent of the populatioribtyJanuary 2005.

122. During the transitional period there are dfage certain obligations placed on “the
company holding the general public broadcastirgnlie” (RAI) to achieve strategic thresholds
in its DTT services coverage set out in Article(2h These are coverage of: 50 percent of the
population from 1 January 2004, and 70 % of theufaion by 1 January 2005. AGCOM is
(was) required by the law to assess the developofedigital terrestrial television based on
three principles pursuant to Article 25 (3) based o

. DTT coverage of at least 50 percent of the pdjauia
. Affordable availability of decoders.
. Satisfactory range of programmes different frbwse broadcast on analogue.

123. In May 2004 AGCOM provided a positive assesdnthat these goals had been fulfilled
with the caveat that the high degree of concentradf financial resources in the sector might
act as a threat to media pluralism. This allowerlgtadual migration process to continue and
existing analogue broadcasters to continue trasgms AGCOM did not draw upon the
provisions indicated in Article 2 (7) of Law no 24931 July 1997 based on Article 25 (4) as
the conditions had been met.

124. Article 25 (5) obliges RAI to consult withetiMinistry of Communications to identify
either an area or areas which have problems regemmalogue signals in order to begin a
process of full migration to digital by January 80®egardless of the provisions of Article 25
(5 RAI must ensure, under the provisions of Agti@s (6), that there exist three free-to-air
analogue television channels and three digitalitan channels (Article 25 (6)) on the basis of
the coverage set out in Article 25 (2) during tvéch over period.

125. There are also provisions in the Law to eragml the purchase of set top boxes that
include financial subsidies for households setimtrticle 25 (7). There is a clause stating that
this should only be introduced after the proceedshe privatisation of RAI are collected
pursuant to Article 21 (3). Public subsides for DiEteivers have also been approved by the
Annual Budget Law 2003 (“Legge Finanziaria”).

126. As the conditions set out in Article 25 (Jdaf) have been fulfilled (coverage and
conditions of the assessment), a provisional tiiansl measure is established according to
Article 25 (8) that restricts market share basedhennumber of national terrestrial channels
(analogue and digital) during the transitional ghd&sach broadcaster is limited to a maximum
of 20 percent share of channels based on the notaber of television channels until the
digitalisation of networks, according to the planfully implemented. This includes national
channels of an experimental nature and/or simuiasiespeat programming (under Article 23
(1)) regardless of whether the delivery form islagiae or digital. However, pursuant to Article
25 (9) these conditions are only applicable to ticaaters that have coverage of over 50 percent
of the population (companies with a national midtp. RAI is excluded from the threshold,
except for purposes of calculating the limit of @6rcent. In this respect, RAI channels
contribute to the total number of channels avadldbitis was also the system adopted by Law
259 / 1997 for analogue terrestrial television).
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127. With the positive evaluation of AGCOM of tbenditions set out in Article 25 (1 and 3)
according to Article 25 (11) the licences for agale transmissions are extended on request to
the date of final switch over. A request may bensitted either by an incumbent transmitting in
digital or a national digital broadcaster (withwsegs to over 50 percent of the population). A
request can also be submitted by broadcasters mghteaasmitting on digital frequencies. In the
case of national digital broadcasters, they musthreover 50 percent of the population. Local
broadcasters who intend to apply for a local netveperator licence (for DTT), as an exception
to the provisions of 23 (5), can request one iy tleach just 20 percent (instead of 50 percent)
of the analogue coverage. Therefore if a netwodtaipr (until the frequency plan is fulfilled)
can demonstrate that it has coverage of 20 petbemigh digital frequencies, it can apply to
operate as a local digital operator on the comditiat it commits itself to invest, within a five-
year period, a minimum sum of €1 million in eaclyioea covered by that said licence.
Furthermore, there is a reduction to € 500,000 &/heences are restricted to areas smaller than
the region (and for cases where an “additionahle for further broadcasting activities” are
carried out within that said region, the sum isucedl to € 250,000).

7. Analysis of those provisions

128. The provisions set down in Section V forrigration of radio and television broadcasters
from analogue to digital frequencies establishesxraordinary rate of migration according to
the deadlines set for switch off and full migration

129. Many of the central provisions of Section iport and extend the provisions of Law
66/2001 and act to extend deadlines and therdferedntinuation of the present conditions for
the migration of broadcasters between frequendibs. main tools are a mix of. 1) state
subsidies to promote the diffusion of hardware iImboiseholds as well as indirect subsidies in
terms of the allocation of a minimum amount of $tete advertising budget to the print sector;
2) public policy deadlines that oblige RAI to meetverage deadlines and thresholds set for
operators to apply for licences and authorisatmméocal, national and regional levels; and 3)
free market mechanisms i.e. spectrum trading betwperators. There is also a reconfiguration
of the categories for licensing purposes and tiiansi limits on channel share established to
protect a degree of pluralism in the migration qgebriMany of these features were previously
established in Law 66/2001 and AGCOM'’s Regulation.

130. In accordance with Law 66/2001, AGCOM'’s Ragjah contemplates a transitional phase
during which the licence regime for network operatioes not apply and it sets out the steps in
order to complete the transition from the regime ifalividual permits valid for analogue
broadcasting to the dual regime (authorisationscémtent providers and licences for network
operators) envisaged by Law 66/2001 in a fullytdigged television environment.

131. The Commission recalls that the CommittedMofisters’ Recommendation (2003) 9

requests the Member States to “create adequaté @egh economic conditions for the

development of digital broadcasting that guaratiteepluralism of broadcasting services and
public access to an enlarged choice and varietyuality programmes” and to “protect and, if
necessary, take positive measures to safeguardpimdote media pluralism, in order to

counterbalance the increasing concentration irstGor”.

132. The Commission notes that according to thpeAdix to Recommendation (2003) 9,
“given that for consumers the changeover to digiiedadcasting means acquiring new
equipment to decode and decrypt digital signals tnaalefore, a certain amount of expense, and
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in order to avoid any form of material discrimimatiand any risk of “digital divide” between
different social categories, member states shadpprticular attention to ways of reducing the
cost of such equipment” and “should facilitate piodlic’'s change over to digital broadcasting.”
In this respect, the provision of financial subssdfor households for the purchase of set top
boxes should be welcondalthough these subsidies remain on the exclugiaege of the
Government notwithstanding that Mediaset is cdstaqually benefiting from them.

133. On the whole, however, the Commission hasntipeession that the Gasparri Law does
not deal with the question of concentration todag isatisfactory manner. The approach is one
of attempting to hold back on finding a real sauatto the problem of media concentration in
the television market to some future point in tiamel it relies heavily on the point in time when
digitalisation will come to full fruition. This appach does not seem satisfactory, as, iktatis
guois maintained, it is likely that Mediaset and RAillwemain the dominant actors in Italian
television.

8. Provisions on a public broadcasting service

134. Article 2 (1h) of the Gasparri Law definesetigral public televisior® broadcasting
service” as a “public service performed under frése [licenc”] in the television broadcasting
sector” (see also Article 6(4)). Article 17 addattfthe general public television broadcasting
service shall be entrusted by franchise to a gtiotk company [public limited company], which
shall perform the service on the basis of a nattisevice contract signed with the Ministry of
Communications, regional service contracts andh@ncase of the autonomous provinces of
Trento and Bolzano, provincial service contractsictv shall define the rights and obligations of
the company holding the franchise. The contrac$ bk renewed every three years”. Article 20
names RAI-Radiotelevisione italiana Spa as the emypo which “the general public television
broadcasting service franchise shall be grantéal ta period of 12 years” —i.e. until 2016.

135. Atrticle 19 entrusts AGCOM with the task okfifying that the general public television

broadcasting service is effectively provided inadance with the provisions contained in the
present law, the national service contract andpleeific service contracts [...], with due regard
also to the parameters of service quality and atdins of user satisfaction”. It lays down

requisite procedures of verification and gives AGC@Me powers needed for execution of this
task, including that of imposing fines for non-cdimpce with the remit and programme

obligations. In the event of repeated failure tonpty, AGCOM may order the holder of the

general public broadcasting service franchise asedrading for up to 90 days.

136. Under the Gasparri Law, the performance g@uhblic broadcasting service remains
formally dissociated from any specific broadcastmganisation. The public broadcasting
franchise may be awarded to any broadcasting @atom (which, however, has to have the
legal form of a joint-stock company). It will perfo it on the basis of the provisions of the law

8 The Commission has not looked in detail into timplications of these financial grants, in terms fof,
instance, possible discriminatory effects, or itheir compatibility with EC law.

%9 This reference to “public televisidsroadcasting” (in this article and in all otheficles) is a mistranslation.
The original Italian text refers to “public radimdh television broadcasting”. Thus, the law covergublic
broadcasting service provided via both radio atel/itgion.

80 Additions in square brackets provide alternatiemslations of terms used in the law.
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itself, as well as of national, provincial and @l public service contracts, renewable every
three years. However, the law does not addregsdhe of what would happen if no broadcaster
applied for the franchise after the expiry of therent one (and the expiry of the convention
between RAI and the Italian Government).

137. RAI has so far been the sole public sente@nsee by virtue of a series of conventions
with the Italian Government. The latest conventba994 has a duration of 20 years, i.e. it will

expire in 2014, two years before the expiry of e franchise. It is unclear whether this state
of affairs is affected by the present law.

138. Article 2 of the Law no 223 of 6 August 19gMammi’ Law”) specified that the
franchise may be awarded only to a wholly publmiyred company, which in reality meant
RAI. This provision has now been removed, meanag + formally speaking — the franchise
may be awarded to any broadcasting joint-stock emmpindeed, RAI is to be — at least in part
— privatised.

139. As already noted, RAI has had a series oferdions with the government. It also has to
conclude a national service contract with the Migi®f Communications, regional service
contracts and, in the case of the autonomous presiof Trento and Bolzano, provincial service
contracts. The national service contract has t@ppeoved by the President of the Republic. The
Director General of RAIl is appointed by the Chainmaf the Board and the Minister of
Economic Affairs.

140. In addition, the public broadcaster is suli@control by a parliamentary commission for

the general direction and surveillance of radiession services. The commission has, and
appears that it will retain, extensive powers aochgetencies vis-a-vis RAI, including some

decision-making powers concerning programming araht&,

141. Pursuant to Article 17 (4), guidelines on doatent of obligations incumbent on the
general public television broadcasting service ltdielaid down by decision to be adopted in
agreement with AGCOM and the Minister for Commutges prior to each renewal for three
years of the national service contract”. Theseajunds are to be “defined in relation to market
developments, technological advances and chandesahand national cultural requirements”.

142. Law no. 249 of 31 July 1997 on AGCOM andrdégulations for telecommunications and
radio and television broadcasting systems providésticle 1 (6.b.10) that AGCOM “proposes
arrangements to the Ministry of Communications ¢oiftroduced for the agreement on the
concession [franchise, licence] of the public radievision service”. This can be taken to mean
that AGCOM mediates between the broadcaster hotimgeneral public broadcasting service
franchise and the Ministry of Communications in ttenclusion of the service contract. As
noted above, it is also involved in adopting thilglines for the content of such a contract.

81 Under Article 4 of Law no. 103 of 14 April 1975s(amended), the parliamentary commission “formslate
the general directions for the execution of thengigles mentioned in Article 1: “the arrangement of
programmes and their equal distribution in the tawailable; it checks that the directions are be#wgpected
and rapidly adopts the necessary decrees to enbatethey are observed; establishes the regulations
guarantee access to radio-television; indicatesgtdreral criteria for the creation of annual plansl those
lasting several years for expenditure and investrbgmreferring to the prescription of the concesaiy act;
approves the maximum plans for annual programmimd) those lasting several years and watches over the
execution; it receives reports on programmes brastday the provider company’s administrative couand
ascertains compliance with the general directionslated [...].
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143. The remit and programme obligations of thblipbroadcasting service are defined in
Article 17 of the Law and, more extensively in fhublic service contracts.

144. The Ministry of Communications participategiether with AGCOM, in the definition of
the guidelines for the service contract (Article pdaragraph 4) and then negotiates it and signs it
on behalf of the government (paragraph 1).

145. The public broadcasting service is callegravide “access to programming [...] for
parties and groups represented in Parliament andegional assemblies and councils,
organisations associated with local authoritiesional trade unions, religious denominations,
political movements, political and cultural bodeesd associations, legally recognised national
associations of the cooperative movement, socilhmeeassociations entered in the national and
regional registers, ethnic and language groupsadid other groups of substantial social interest
as may request access”(para. 1d).

146. It also has to provide “free broadcasts ofsages of social utility or public interest,
requested by the Presidency of the Council of Nems(para. 1 g).

9. Analysis of those provisions

147. In Recommendation No. R (96) 10 on the Gueeaof the Independence of Public
Service Broadcasting, the Council of Europe Conemitbf Ministers recommended that
Member States “include in their domestic law orimstruments governing public service
broadcasting organisations provisions guarantebgigindependence”.

148. An Appendix to this recommendation adds fttta legal framework governing public
service broadcasting organisations should cledrpulate their editorial independence and
institutional autonomy”. The Appendix stresses that is especially important “in areas such
as: the definition of programme schedules; the gpitian and production of programmes; the
editing and presentation of news and current affaitogrammes; the organisation of the
activities of the service; recruitment, employmantl staff management within the service; the
purchase, hire, sale and use of goods and sertimespanagement of financial resources; the
preparation and execution of the budget; the natiymi, preparation and signature of legal acts
relating to the operation of the service; the repnéation of the service in legal proceedings as
well as with respect to third parties.”

149. The Commission notes that Article 16 (2fjhef Gasparri Law provides, in the context of
the public broadcasting licensee’s service corgracthe regional and provincial level, that due
regard should be given in such contracts to “tgktrof the company holding the franchise to
take economic decisions, including decisions akedarganisation of the firm”. Presumably, the
same applies in the case of the national servingamis. This does not seem to guarantee the
full institutional independence and autonomy ofpthblic service broadcasting organisation.

150. The role of the parliamentary commission nogpamme matters (this commission was
referred to as the guarantor of internal pluralienthe Italian media, as opposed to AGCOM
which is the guarantor of external pluralism) amel thanner of developing the service contracts,
with strong government participation (see para.ab8ve) might also be problematic in this
respect. The Commission recalls that the Apperal€ammittee of Ministers’ Rec. (2000)23
“on the independence and functions of regulatorthaities for the broadcasting sector”
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provides that in order to preserve the editoridependence of the public broadcasting service,
regulatory authorities should not exeraisgriori control over programming.

151. In this respect, the Commission wishes t&sstthat a supervisory role of parliament on
the national broadcaster is certainly acceptaldecampatible with the democratic functions of
parliament. It often reflects the political cultymesvailing in the states concerned.

152. Indeed, the Commission notes that a parlitanecomponent in the public broadcasters’
boards of directors exists not only in Italy, bisoain other European countriésin Finland, for
example, the Administrative Council of YLE is mageprimarily of members of parliament. In
France, two members of parliament sit in the Adstiative Council of France Télévision. In
Spain, the Council of Administrators of Televisigpanola is composed of twelve members of
all parliamentary political partiés

153. This parliamentary role, however, should hyazencern the establishment of guidelines
and the solution to certain problems of public apnand should not be extended to interfere
with the editorial work of the broadcaster or ewgith the appointment and dismissal of
journalists.

154. As regards access to airtime, paragraph 1 Artwle 17 provides for a democratic
solution, in conformity with the Council of Euromtandards, provided of course that the
allocation take place in an appropriate manner.

155. Paragraph 1 g of Article 17 appears to bmdéated in too vague terms, which seems
insufficient to rule out potential abuse by the gmment of the right to obtain free air time. The
duty to provide free air time simply “on request’tbe Presidency of the Council of Ministers

could turn the public broadcaster into a mouthpietéhe government. In this respect, the
Commission recalls that Rec. (99) 1 of the Commitié Ministers states that “The cases in
which public service broadcasting organisations rbay compelled to broadcast official

messages, declarations or communications, or tortrem the acts or decisions of public
authorities, or to grant airtime to such authasitishould be confined to exceptional
circumstances expressly laid down in laws or reguia.”.

10. Provisions on the legal form, governance and fundmof RAI

156. RAI has so far been a publicly-owned compaoyerned by a five member board,
appointed by the Speakers of the Chamber of Depuaiiel of the Senate (three from the
governing coalition and two from the oppositionk Aoted above, the Director General of RAI
is now appointed by the Chairman of the Board aedMinister of Economic Affairs.

157. Article 21 of the present law provides for:
a. the incorporation of RAI-Radiotelevisione italiaspa in RAI-Holding Spa (the

licences, authorisations and franchises held by-R&diotelevisione italiana Spa
have been transferred automatically to the incatpay company), and

%2 See David Ward, The Composition, election and aetemies of the boards of public broadcasters

% A reform of the Spanish Radio and Television Sysie currently underway.
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b. the sale of state shares in the company. A prapodf the shares is to be reserved
for persons attending the sale who produce eviddératehey have paid the licence
fee (without the right to sell them within 18 maositaf the date of purchase). An
upper limit of one percent on shareholdings cagyiating rights has been imposed.
Voting pacts between syndicates or block votespantibited, as are agreements
made through controlled, controlling or linked s, between persons whose total
holdings exceed the limit of two percent on shakkhg, with respect to shares
carrying voting rights, or joint presentation @ftd by persons in that position.

158. The Law provides for two methods of appogtihe nine member RAI Board of
Governors [Directors], to be applied before andratie sale of at least 10 peréémif RAI's
capital.

159. Prior to privatisatigreeven members of the Board will be designatethéyarliamentary
Commission for the general direction and survei#amf radio-television services and two
(including the chairman) by the majority sharehplde. the Minister of Economic Affairs. The
appointment of the chairman must be endorsed lwoattird majority in the Parliamentary
Commission.

160. After privatisationthe Board will be elected by the general meetihghareholders, with
each shareholder holding at least 0.5 percent areshentitled to present a list of candidates.
Until the State has sold all its shares, the Ménief Economic Affairs will continue to present a
list of candidates (drawn up by the Parliamentaygn@ission) indicating the maximum number
of candidates in proportion to the number of shaed by the State. The voting method is
designed to some extent to favour, in some caaesjdates proposed by shareholders holding
fewer shares. Election of the chairman will stdvk to be endorsed by a two-third majority in
the Parliamentary Commission. The Board of GoverriDirectors] has a three-year term of
office.

161. Pursuant to Article 18, the holder of theegahpublic broadcasting franchise is funded by,
inter alia, licence fees whose amount is set so as to emlabdleompany to cover the costs
associated with the public broadcasting servicestRunt to Article 6 (5), the company may sign
contracts or agreements with public authoritiespfid services, but may not receive any other
form of public funding. Article 17 (5) authorisdsetcompany to pursue commercial activities,
provided that they are not detrimental to its pulslervice remit. This includes advertising,
sponsorship and teleshopping, which are reguldssdviere. An official auditor appointed by
RAI and approved by AGCOM will supervise the yedndget.

11. Analysis of those provisions

162. The Commission recalls that one of the mgstal features of the public broadcasting
service is that it should operate independentlthote holding economic and political power.
The independence of the public broadcaster is gakgnorder for it to be capable of ensuring a
real internal pluralism.

It is currently foreseen to privatise 20/25% o#86f RAI's capital.
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163. RAI has traditionally been governed by thiipal forces on the basis of shared control of
the three public networks. This anomaly has beegraagted by the circumstance that the
current Prime Minister is also the owner of Mediagdich owns three major national channels.

164. The prospective privatisation should leaa lesser degree of politicisation of RAI.

165. Whether the privatisation will be successfuhis respect will depend on its attractiveness
for potential shareholders, given that no singlétyemay hold more than one percent of the
shares. In the meantime, that is to say until tie ef at least 10 percent of RAI shares, the
change of rules on RAI governance means that fheteff the reform law of 1975, placing RAI
under the control of parliament, and not of goveentm(as before), is partly reversed. The
Parliamentary Commission will continue to appoexen of the nine members of the Board of
Directors, but the system appears to be designgtvéathe governing party/coalition a built-in
majority.

166. As to the effects of the privatisation, in gpenion of the ruling coalition, private investors
will have a genuine opportunity of becoming shaleédéis of RAI. The Board of Governors will
be partly composed of private individuals, whicli put an end to the logic dbttizzazione

167. According to representatives of the oppasitinterest in the purchase of shares will be
low. It will be more interesting to purchase snyailvate networks, as the publishing group
I'Espresso has recently done. In addition, thdylikevestors will be entrepreneurs belonging to
the political area of the Prime Minister. Their iegentatives on the Board of Governors will, in
the view of the representatives of the oppositioerefore be in line with the current majority.

168. The Commission observes that, should theesiten the purchase of RAI shares be indeed
low, the Minister of Economy will retain some caitof the Board of Governors. There is also
the possibility that the Governors representing pnigate shareholders will belong to the
political parties of the majority. This, howeveannot be predicted at this stage. It may well be
that this is not the case.

169. It does appear nonetheless that the Mire$teconomic Affairs may continue to maintain

a powerful position in the general meeting for asiderable time as the largest shareholder,
whereas all other shareholders will have only Ilcgmr of the shares and cannot, formally
speaking, combine their voting power. Even whethallshares have been sold, the appointment
of the chairman of the Board of Directors will Idtiave to be approved by a two-thirds majority
of the parliamentary commission, giving the rulpayty/coalition an effective veto over his/her
election. Even if shares are sold quickly, the fdsard of Directors with a government majority
will finish serving its term of three years.

170. Methods of funding RAI (setting the leveltbé licence fee for only a year; possible
contracts with public authorities for paid servica® not fully consistent with Recommendation
No. R(96) 10 on the Guarantee of the Independehdeublic Service Broadcasting, which
states in its Appendix that:

- the decision-making power of authorities regardimgding should not be used to
exert, directly or indirectly, any influence ovenet editorial independence and
institutional autonomy of the PSB organisation; [...]
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- payment of the contribution or licence fee showdimade in a way which guarantees
the continuity of the activities of the public sees broadcasting organisation and
which allows it to engage in long-term planningida

- the use of the contribution or licence fee by théblip service broadcasting
organisation should respect the principle of indeleace and autonomy.

171. In more general terms, with reference toptinaatisation of RAI, the Commission recalls
the dilemma between the pure market model anduhkcpgpolicy model.

172. The Commission also wishes to refer to theniwg which AGCOM has recently issiéd
with reference to the circumstance that RAI, atekscompany, will be under great pressure to
maximise the advertising income, which will inteefavith the achievement of the public-policy
aims. According to AGCOM, the mere auditing sepamaidoes not seem a sufficient or
appropriate guarantee and privatisation does npeapsuitable to ensure that RAI will
efficiently carry out its public-policy tasks antithe same time efficiently compete with other
operators (including Mediaset) in the area of aibiag revenues.

173. AGCOM has indeed pointed to the solution ancé in the UK, where the Public
Broadcasting Service is publicly owned and finandsd licence fees, while commercial
operators, including public ones, are financeduphoadvertising.

174. Indeed, the BBC is funded through a licemeg Which is supplemented with a marginal
amount of income from commercial sources. The BBG eeceives revenues from commercial
activities and to this end it has established arsernial arm operated by two subsidiaries, BBC
Worldwide Ltd. and BBC Resources Ltd. These subs&s have separate Boards and provide
separate accounts and annual reports. The comingecices include a number of thematic
channels: the global news channel BBC World, BBith€r(entertainment) and BBC America
(drama, news and entertainment). Today the BBG/geicommercial revenues from channels,
the rental of studios as well as the sale of progras. However, commercial activities must
meet certain criteria and essentially promote, lamdupportive of, the BBC’s activities as a
public service broadcaster. In order to comply witle European Union’s Transparency
Directive and national competition policy rulese tBBC is obliged to maintain separate and
transparent accounting systems for its public amdnaercial activities, to ensure that it does not
distort competition by using the licence fee tassrsubsidise its commercial services.

175. In conclusion, the Commission notes that gbat RAI will allow for government control
over the Public Broadcaster for an unforeseeahi®g®f time. For as long as the present
government stays in office, this will mean thataufdition to being in control of its own three
national television channels, the Prime Ministell wave some control on the three public
national television channels. The Commission exsg®soncern over the risk that this atypical
situation may even strengthen the threat of momsgtan, which might constitute, in terms of
the case-law of the European Court of Human Rigimgnjustified interference with freedom
of expression.

% AGCOM, Indagine conoscitiva sul settore televisila raccolta pubblicitaria, pp. 158 and following.
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12. Protection of the printed press

176. Plurality of the media does not only meanetkistence of a plurality of actors and outlets,
it also means the existence of a wide range of aned. differentkinds of media. It is so
because each medium has a particular target aediehich would not easily or automatically
replace one medium with a different one. The mamerich ideas are disseminated through
each medium also varies considerably from one metliuanother. Television's immense reach
for example means that daily newspapers are noplistgpnot so much of news but rather of
editorials and background features.

177. The development of television and its ativaoess to the advertising industry have started
a financial crisis of the printed press almost ywhiere in Europe. Advertising revenues for the
daily press have dramatically declined.

178. Several governments have introduced finascdiasidies for newspap&tsin the form of
either direct subsidies, such as telecommunicatipostal rate and carrier advantages, or
establishment grants, or indirect subsidies in finen of value-added tax concessions,
limitations on advertising on state television, rapéion from corporation tax for printers,
publishers and press agencies. Several Europeas kay a tax on advertising, and some of
them link it to funding a press subsidy scheme.

179. In Sweden, for example, under the Press @absiAct, numerous measures in favour of
the printed press are in force, which include pesfgal tax rates with regard to advertising
revenue, government communications and advertissmarblished in all newspapers and
prohibition or limitation on advertising on radiodatelevision in order to protect the printed
press.

180. The Dutch government also took, at a ced#age, specific measures in order to re-
channel part of the advertising revenues into tivgqal press. The Netherlands Press Industry
Fund is financed by income from a levy on both fmubkrvice advertising and commercial
television advertising.

181. In France, subsidies are granted to safegihardsurvival of newspapers with a low
advertising revenue.

182. In Norway, several measures in support ofptirged press are in force. A Public Press
Fund grants cheap loans and state loan guaramted®w newspapers to modernise and re-

equip.

183. In Austria, the new Press Subsidies Act @420rovides for a system of direct subsidies
based on three pillars. The first pillar is the rpadion of the printed press-distribution, the
second the promotion of the preservation of theoreg pluralism of newspapers, and the third
one is to promote the quality of daily and weekiyp@rs by supportingnter alia, training of

journalists or research projects. In addition #t,tthere exist various forms of indirect subsidies

% See Evan Ruth, Media Subsidiesyatw.article19.org Paul Murschetz, State support for the press -ofhe
and Practice, Mediafact, October 1997.
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184. The Italian government takes certain measuarsspport of the printed press. Financial
subsidies are granted, upon request, to those apersgpwhich declare to be the official papers
of a p(éali7tical party. These subsidies allow certaewspapers with low advertising resources to
survive'’.

185. Support for the press industry is also setroArticle 25 (6) of the Gasparri Law , which
provides that “at least 60 percent of the ovenadiget set aside by a public administration office
or public body or public limited company for thergliase of advertising space for institutional
communication on means of mass communication, #aahcial year, must be used for daily
newspapers and magazines”.

186. The Commission finds that these measuresraleubtedly positive and constitute a good
contribution to media pluralism.

187. The Commission is not aware of whether funtheasures are in force in Italy in order to
reduce the negative impact of television competita the advertising revenues of the press. It

is would indeed seem necessary to provide the bsbgobssible support to the press, in
particular in the light of the extremely concerdgthimarket of advertising revenues in Italy.

V. “Rules for the resolution of conflicts of interest” (“the Frattini Law”,
CDL(2004)93rev)
1. Background

188. When Silvio Berlusconi was first elected aedame Prime Minister in 1994, the question
of the potential conflicts of interest betweengnsate interests and his public functions arose.

189. Neither his first government nor the subsetjgevernment of the left-wing coalition
enacted the relevant piece of legislation.

190. Mr Berlusconi was again elected in 2001. Up@nelection, he committed himself to
solving the issue within one hundred days.

191. The “rules for the resolution of conflictsinferest” were finally adopted by the Chamber
of Deputies on 13 July 2004, and published in tfiei@ Gazette on 18 August 2004.

192. Minor amendments were made to them by Lawd@ero. 233 of 6 September 2004.

" In his report on civil and political rights, incling the question of freedom of expression (Addemdu
Mission to Italy) of 3 March 2005, the United Nat®Special Rapporteur on the promotion and prateaf
the right to freedom of expression and opinion pemnout that he had received information that alfime of
subsidies to newspapers in Italy is contingent legirtsponsorship by members of parliament. Thishim
opinion, may lead to the exclusion of certain neapsys and impede the development of a fully indégen
press, an essential element of a dynamic democrBleg.Venice Commission has not received any inéion
on any practice of politicisation in the grantinfgfinancial assistance to the print media.
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2. Conflict of interest : outline of comparative analysis

193. The Commission observes at the outset tlolaa distinction should be made between
general incompatibility on the one hand, and smesituations of conflict of interest on the
other hand.

194. The general incompatibility of members ofgownent, which is connected to issues such
as general confidence in the political systeniniseveral European countries, spelled out at the
constitutional level.

195. It is the case in Albafifathe Czech Republff, Estonid’, Finland*, Franc&’, Georgid®,
Greecé®, Moldovd®, Poland®, Romani&’, Slovakid® Spaif®, Swedef’ and Ukrain&".

% pursuant to Article 103 of the Albanian Constitntia minister may not exercise any other staieigcor be
a director or member of the organs of profit-makiognpanies.

% Pursuant to Article 70 of the Constitution of tBeech Republic, “Members of the government may not
engage in activities which are by their nature mpatible with the performance of a minister’s dsitiBetailed
provisions shall be set down in a statute”

"0 Pursuant to Article 99 of the Estonian ConstitutitMembers of the Government of the Republic may n
hold any other public office or belong to the leathép or council of a commercial enterprise.”

> Section 63 of the Finnish Constitution provideda®ws: “Ministers' personal interests. § 1 Whilelding
the office of a Minister, a member of the Governingtmall not hold any other public office or undkgaany
other task which may obstruct the performance sfoniher ministerial duties or compromise the ditity of

his or her actions as a Minister. § 2 A Ministealshwithout delay after being appointed, presemnttte
Parliament an account of his or her commercialiigs, shareholdings and other significant assetsyell as
of any duties outside the official duties of a Mier and of other interests which may be of relegamhen his
or her performance as a member of the Governméating evaluated.”

2 Article 23 of the French Constitution provides: & duties of member of the Government shall be
incompatible with the exercise of any parliamentaffice, any position of occupational representatt
national level, any public employment or any occigrel activity”.

3 Article 81.2 § 4 of the Georgian Constitution dres that “A member of the Government shall notehthe
right to hold any position, except for a party piosi, or establish an enterprise, engage in ergreqrrial
activity or receive a salary from any other acyiyiwvith the exception of scientific and pedagogmetivity.”

™ Article 81 § 3-4 of the Greek Constitution reat¥sny professional activity whatsoever of memberstiod
Government, Under-Secretaries and the Speakerrtiéant shall be in abeyance during the dischafgbeir
duties. The incompatibility of the Office of Mingst and Under-Secretary with other activities may be
established by statute.

> Article 99 of the Moldovan Constitution providetncompatibilities . (1) The office of governmentember
is incompatible with the holding of another remuted position. (2) Other incompatibilities will specified
by organic law.”

'8 Article 150 of the Polish Constitution reads : tdember of the Council of Ministers shall not penfioany
activity inconsistent with his public duties.”

" Pursuant to Article 105 of the Romanian Constiuti Incompatibilities), “(1) Membership of the
Government shall be incompatible with the exercf@any other public office in authority, except thaf a
Deputy or Senator. Likewise, it shall be incompatilwith the exercise of any office of professional
representation paid by a trading organization. @#)er incompatibilities shall be established byaaganic
law.”
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196. Specific situations of conflict of interest®, in many countries, addressed in ordinary
legislation, be it in organic or other laws on ingmatibility, or else by administrative law
provisions on legal incompetence in concrete nsatter

3. The standards of the Council of Europe in the fieldf freedom of the press and
conflicts of interest.

a. The standards developed by the Committee of Mnsisté the Council of
Europe

197. In 2000, the Committee of Ministers adoptestd®mendation (No. R(2000)10) “on
Codes of Conduct for Public Officials”.

198. Under Article 13 of the Code of Conduct,

“1. Conflict of interest arises from a situationvilich the public official has a private
interest which is such as to influence, or appeamnftuence, the impartial and objective
performance of his or her official duties.

2. The public official’'s private interest includasy advantage to himself or herself, to
his or her familyclose relatives, friends and persons or organisatidth whom he or
she has or has had business or political relatibmscludes also any liability, whether
financial or civil, relating thereto.

3. Since the public official is usually the onlyrgen who knows whether he or she is in

that situation, the public official has a persarabonsibility to:

- be alert to any actual or potential conflict okirst;

- take steps to avoid such conflict;

- disclose to his or her supervisor any such condigtsoon as he or she becomes
aware of it;

8 In accordance with Article 109 § 2 of the Slow@dnstitution, “the discharge of the post of a mentfehe
Government shall be incompatible with discharge dflember of Parliament’'s mandate, with dischariga o
post in another public authority, with public seeirelationship, with employment or with a similabour
relation, with an entrepreneurial activity, with migership in governing or control body of a legalsoa, which
pursues an entrepreneurial activity or with anomanomic or gainful activities apart from the adistration
of his or her own property and scientific, pedagal literary or artistic activity.”

" Article 98 §§ 3-4 of the Spanish Constitution atat“members of the Government may not perform
representative functions other than those derivedh ftheir Parliamentary mandate, nor any other ipubl
function not derived from their office, nor engdgeany professional or commercial activity whatseew. The
status and disabilities of the members of the Guwent shall be regulated by law.”

8 Chapter 6, Article 9 § 2 of the Swedish Consiittreads: “A minister may not have any other public
private employment. Neither may he hold any apmpoérit or carry on any activity likely to impair pidbl
confidence in him.”

8L Article 120 of the Ukrainian Constitution providé#lembers of the Cabinet of Ministers of Ukraineda
chief officers of central and local bodies of exami power do not have the right to combine thdfical
activity with other work, except teaching, schofaand creative activity outside of working hours,to be
members of an administrative body or board of suipers of an enterprise that is aimed at makinditgro
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- comply with any final decision to withdraw from teeguation or to divest himself or
herself of the advantage causing the conflict.

4. Whenever required to do so, the public offistauld declare whether or not he or she
has a conflict of interest.

5. Any conflict of interest declared by a candidatéhe public service or to a new post
in the public service should be resolved beforeapment”.

199. According to paragraph 4 of Article 1, “theoyasions of [the ] Code do not apply to
publicly elected representatives, members of gawerm and holders of judicial office.”

b. The Recommendations of the OECD Council on Guidslifor Managing
Conflict of Interest in the Public Service

200. In 2003, the Council of the Organisation Emonomic Co-operation and Development
adopted some Guidelines for Managing Conflict ¢édest in the Public Service.

201. They provided the following definition of ‘iaflict of interest”:

“A ‘conflict of interest’ involves a conflict betvemn the public duty and private interests
of a public official, in which the public officidlas private-capacity interests which could
improperly influence the performance of their afflduties and responsibilities.”

202. They also contained the following non-exhaadtst of “strategies for positive resolution
or management of a continuing or pervasive cotiflict

“Divestment or liquidation of the interest by teblic official.

Recusal of the public official from involvementan affected decision-making process.
Restriction of access by the affected public @fito particular information.

Transfer of the public official to duty in a noordlicting function.

Re-arrangement of the public official’s duties aesbonsibilities.

Assignment of the conflicting interest in a gemlyriblind trust’ arrangement.
Resignation of the public official from the conflng private-capacity function, and/or
Resignation of the public official from their pidbffice.”

C. The case-law of the European Court of Human Rights

203. As regards the conflict of interest, the pean Court of Human Rights has so far not
adjudicated on the relation between the incompiyitaf holding certain public offices on the
one hand and the interests in the field of massanedwever, the Court had the opportunity to
assess the problem of the incompatibility betwebe tegislative functions and the
repreggentation of the interests of a publishe@ jndgment in the context of freedom of the
press”.

204. The applicants alleged that an injunctionhmiting them from repeating certain
statements they had published in a periodical (NKtonen-Zeitung”), and ordering them to

82 Dichand a.o. v. Austria, judgment of 26 Februg092, Application No. 29271/95.
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retract these statements violated their right é@dom of expression, contrary to Article 10 of
the Convention. The applicants in that case bekbtge large Austrian media group which at
the relevant time was in strong competition witlotaer media group represented by a lawyer
who at the same time was secretary general of tistridn People’s Party, the Chairman of the
Parliament’s Legislative Committee. In his lattapacity, the lawyer had to negotiate acts that
were directly relevant for the newspaper compapyesented by him. Years later an article was
published criticising the double-role of the lawy&he first paragraph of the article was —
according to the Court - illustrating a general ahqrinciple with a concrete example, in casu
that of a French lawyer and later Minister, Rol&@nanas, who was said to have behaved in an
exemplary manner when “he took it for granted tmathad to give up his law firm when he
became a member of the [French] government.”

205. The article went on to state: “In every deraog of the world this course of action is
followed. Only Mr M.G., who is obviously thick-skiled, does not intend to comply with this
moral concept.”

206. The following paragraph describes in detad accurately, with reference to the lawyer’s
public function, the factual background for the dading remark about him in the last sentence
of the first paragraph. It reads: “It so happeneat tat the time when M.G. was presiding
Parliament’s Legislative Committee, a law was aneenghich brought about big advantages
for the newspaper publishers whom M.G. represesgtalawyer. In order to ensure that in such
cases no suspicion, not even one that has no objgastification can arise, there exists the
wise rule of incompatibility; a lawyer is not alled to take part in the adoption of laws which
lead to advantages for his clients.”

207. The Court found that the injunction grantgdiast that article amounted to a violation of
Article 10 of the Convention. The crucial part bétreasoning reads as follows: “As regards
[...] the statement that Mr Graff had, as chairmathefLegislative Committee, participated in
the passing of an amendment which had brought dbgatdvantages for one of his clients, the
Court notes that the test applied by the Comme@uairt in the domestic proceedings that the
applicants had to prove that the amendment to tiferéement Act exclusively served the
interests of Mr Graff's clients imposed an excesdmurden on the applicant. The impugned
statements did not imply that the amendment sethedinterests of Mr Graff's clients
exclusively, only that it brought about consideesddlvantages for them. In these circumstances,
the Court finds that there was sufficient factuabkib for the value judgment (the second
element) in the article. The latter representshénCourt’s opinion, a fair comment on an issue
of general public interest. [...]”

208. The Court admitted that the applicants — simafactual basis — published harsh criticism
in strong, polemical language. On balance, the Ctmund that the Austrian courts had

overstepped the margin of appreciation afforded/ieamber States and, in this respect, the
measure at issue was disproportionate to the aisued.

209. A decisive argument for the Court was that plerson in question was a politician of
importance, “and the fact that a politician is irsituation where his business and political
activities overlap may give rise to public discossieven where, strictly speaking, no problem
of incompatibility of office under domestic law ses.”

210. Again the Court did not express its opinionam obligation by the State to tackle the
problem of pluralism and independence of the pidesvever, it can be said that under certain
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circumstances, non-observance of principles of mpatibility may impinge on the
independence of the printed press and the electnoedia. Restrictions on the press in this field
are usually not necessary for the purpose of &rfi€l paragraph 2 of the Convention.

4. Provisions on conflicts of interest

211. The Frattini Law addresses the issue of atrdli interest between public officials and
professional and entrepreneurial activftfes

212. Section 1 of the Law identifies public offis affected by the provisions of the Law
(persons holding government office, i.e. the Privhirister, ministers, deputy ministers, junior
ministers and special government commissioners)paitgl them under an obligation to devote
themselves solely to the public interest and neffeom taking measures and participating in
joint decisions in situation where there is a donéf interest.

213. Section 2 (1) disqualifies persons holdingegoment office from:

- holding specific types of offices or occupying spedinds of posts, including in
profit-making companies or other business undertgki

- undertaking an occupational activity of any kind asmy work in a self-employed
capacity, on behalf of public or private undertgkinin an area connected with the
government office in question, occupying postsdladfice or performing managerial
tasks or other duties in professional societiesssociations; and

- performing any type of public- or private-sectds.jo

214. Section 2(2) provides that individual entegy@urs must arrange to appoint one or more
authorised managers.

215. Section 3 defines conflicts of interestshasaccurrence of one of two situations:

- An act of commission (introduction of a measurehe act of proposing a measure)
or omission (failure to take a measure that shdwdde taken) while he/she is
disqualified under Section 2(1); or

- when the measure or omission has a specific, prdfat effect on the assets of the
office-holder or of his or her spouse or relativgs to the second degree, or of
companies or other undertakings controlled by theenthe detriment of the public
interest.

216. Government officials are put under an ollgato declare, within thirty days of taking
office, to the Anti-Trust Authority (and, when appriate, to the Broadcasting Authority)
disqualification situations covered by Section R &6 well as, within sixty days of taking office,
their own assets, including shareholdings. Theytrals® declare any subsequent change in the
information concerning their assets as previouslypbed, within twenty days of the events
giving rise to those changes.

217. Under transitional provisions, also incumbédmilding offices when the Law enters into
effect are under an obligation to make such reports

8 The Commission however will only examine this mam the point of view of media pluralism.
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218. Such declarations must also be made by thess@nd relatives up to the second degree of
the person holding government office.

219. The Anti-Trust Authority and the Broadcastiagthority must remove conflicts of
interests, when they occur. This means in the ifignce ensuring that a government official
loses the posts, offices or jobs listed in Secidn as incompatible with government office.

220. In the second instance, the obligation oftliorities is to act when:

- an undertaking under the authority of a personihglgovernment office or that of his
or her spouse or relatives up to the second degreepmpanies or undertakings
controlled by them, operate in such a way as te sakvantage of measures introduced
in a situation of conflict of interest within thesaning of Section 3 and there is proof
that those concerned were aware of the conflicttefest (Section 6(3); or

- companies operating in the sectors referred teecti@ 2(1) of Law 249/97 that are
under the authority of persons holding governméiideoor their spouses or relatives
up to the second degree or controlled by them,iraguch a way as to provide
preferential support for a person holding goverrinoffice (Section 7(1).

221. Where such circumstances arise, the two atitiscare authorised to enjoin the company
to refrain from any such conduct, to take stepsuioa stop to the infringement or to take the
necessary remedial action. In case of non-comgiahey are under an obligation to impose a
fine proportional to the seriousness of the condilet maximum amount of which shall be
proportional to the pecuniary advantage actualtgiobd by the company or the seriousness of
the violation.

222. Both authorities must inform the Speakertheftwo houses of Parliament of their actions
to ascertain the existence (or otherwise) of casflof interests and of any action to remedy the
situation.

223. The Anti-trust Authority and the Broadcastidgthority must submit to parliament a
report every six months on the progress of the toong and supervisory activities referred to
herein.

5. Analysis of those provisions

a. The applicability of the Council of Europe standar the situation under
consideration

224. The Commission notes at the outset that tuke ©f Conduct for Public Officials drafted
by the Multidisciplinary Group on Corruption (GMQgt up by the Council of Europe’s
Committee of Ministers is “not applicable” to pudbji elected representatives and members of
government (see paragraph 4 of Article 1 of theeJ.od

225. The question arises therefore of whetheriglyt#lected representatives and members of
government may not be expected to comply with theciples pertaining to the conduct of a
public official in a situation of conflict of intest as defined in the code.
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226. In this respect, the Commission has analybed Explanatory Memorandum to
Recommendation Rec(2000§20which points out that the reason for excludingémeral the
applicability of the code to elected representatisad members of government is that those
categories, as well as judges, present certairfispdtaracteristics which do not pertain to civil
service as such, so that they may require spediaft

227. The drafters of the code of conduct undatlii&lected representatives are usually
responsible to their electorate and/or to theitypdt the same time, the public interest requires
from them accountability, transparency and intggrifradition plays a great role in the

evolution of the situation in member states. In toatext of combating corruption, special

attention needs to be given to questions of immumnélations with the party, sanctions and
conflicts of interest. Changes to the current sibaarequire careful consideration.”

228. The drafters considered that it was “necgdsadraw a clear distinction between public
officials who exercise functions within public adnstration or a public sector entity on the one
hand, and ministers and elected representatives amaqolitical figures responsible before
parliament and ultimately to the voters on the othbus, for instance, the principle of political

neutrality recognised in paragraph 2 of Articleodild not be applied to the latter.”

229. The Commission understands from the abowethbacode of conduct was designed for
the general public service, and would have requapatific rules in relation to certain categories
of persons, such as the elected representativgevarnmental ministries. Given that these
specific rules had not been elaborated and wereftite not ready to be included in the code,
the relevant categories were excluded from theesobppplication of the latter code.

230. The drafters further considered, howevet, ths exclusion notwithstanding, “it would be
desirable for states to adopt ethical standardsopppte for the functions performed by these
persons. With this in mind, states can deciddraw inspiration from the present cotle

231. In the light of the explanatory memorandund af common sense too, the Commission
considers that the circumstance that the applicaifahe code of conduct is limited to public
officials does not exclude that these standards eagpplicablemutatis mutandigo publicly
elected representatives and members of government.

232. The Commission is nevertheless well awarthefdifferences which undoubtedly exist
between civil servants and elected representatimegarticular, the Commission is of course
cognizant that elected representatives and mendfegpvernment, as politicians, are even
expected to have certain kinds of commitments wisa&ivil society, for example, which would

be problematic for civil servants. In addition,aésl representatives and government members
are subject to specific procedures of politicapoessibility.

8 Explanatory Memorandum to Recommendation Rec(2@D®n Codes of conduct for public officials
(Adopted by the Committee of Ministers on 11 Ma&302@t the 106th session)

8 “Special consideration needs to be given to theoseivil service and to members of the governmeho
may be at the same time elected representativeseldategories may require special rules.”
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b. Analysis

233. The Frattini Law concerns conflict of inteérestween government office and professional
and entrepreneurial activities. It is deemed ini@aar to provide an adequate solution to the
situation of potential conflict of interest in whit¢he current Prime Minister finds himself, he

being the owner (but not the manager) of extensiedia interests (including Mediaset with

three major national commercial television channealperating alongside the Public Service
Broadcaster, which operates the three major natieleaision channels.

234. The ltalian Public Service Broadcaster isygdained above (see in particular para. 25
above), significantly exposed to political influenby the leading party. There is therefore
considerable and direct involvement of various estatithorities, including those directly
subordinated to the Prime Minister and leader efriling party, in the affairs of the public
service broadcaster.

235. In the Frattini Law, the description of theotaituations in which conflict of interest arises
refers to very specific situations (particular lsndf jobs or activities are defined as being
incompatible with government office) as opposerkferring in more general terms to situations
in which public officials have personal or finariérderests that would make it difficult for them
to fulfil their duties with only the public intere mind, as is the case in Article 13 of the Code
of Conduct for Public Officials of the Council otiibpe.

236. In particular, the Law is silent about cartfliof interest which may arise in connection
with legislative measures affecting a specific gatg of individuals to which the member of

government belongs or a category of business irclwiihe government member has a
proprietary interest. Given that Section 3 requilessmeasure or omission to have “a specific,
preferential effect on the assets of the officedao] it may not have the effect of making the
office-holder abstain from intervening in matternsieth generally and indirectly, though surely,

affect his or her proprietary interests.

237. The Law only declares a general incompdgfdietween the management of a company
and public office, not between ownership as suchpablic office.

238. Yet, in ltaly this appears to be the mostartamt aspect of conflict of interest, the one
which has in fact made it necessary to adopt aTéae.Frattini Law, therefore, should offer an
adequate solution to this problem.

239. ltis true that Section 3 paragraph 2 refefa specific, preferential effect on the asséts o
the office holder or of his spouse or relativesaighe second degree, or of companies or other
undertakings controlled by them to the detrimerthefpublic interest”.

240. However, the need for such effect to be ‘ifpe@and “to the detriment of the public
interest” makes the burden of proof a very heavy, @mnd renders this provision difficult to
apply in practice.

241. The solution provided by the Frattini Lawthe issue of conflicts of interest consists of a
mix of a priori incompatibilities (primarily of an administrativeature) and tha& posteriori
examination of individual acts of government. Itedonot contain sufficient “preventive”
measures for resolving a potential conflict of iegt. Instead, the Anti-Trust and Broadcasting
Authorities have to investigate abuses on a casmby basis when a government act is
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considered to be in violation of the law. This ntightail the necessity of investigating a great
number of individual acts, a process which woulddbu the relevant authority and weaken its
action.

242. Government members who find themselves irtuat®n of conflict of interest must
inform the competent Authorities, but are put unuiother obligation to remove such conflict
of interest.

243. The Commission recalls that in similar situzd, the OECD Council Recommendation
foresees a wide range of obligations, includingesiiment or liquidation of the interest by the
public official; recusal of the public official fro involvement in an affected decision-making
process; restriction of access by the affectedipofficial to particular information; assignment
of the conflicting interest in a genuinely “blincust” arrangement; resignation of the public
official from the conflicting private-capacity futien and/or resignation of the public official
from the public office in question.

244. None of the kind is foreseen in the Frattaw .

245. In their submissions before the Venice Comiwrns the Italian representatives argued that
if the law were to make provision for incompatityilbetween government office and ownership,
it would necessarily have to foresee the obligatirrthe government member to sell his assets
or stock. This would be irreversible, unlike thdigdttion for a private practitioner to set aside
his business for the duration of the mandate, aodldvtherefore, in their view, be in clear
breach of the provision in the Italian Constitutminthe protection of private property and the
free access to public office. That obligation tdl sme’s property would in fact entalil
discrimination in respect of private practitionersthose very same grounds.

246. The Frattini Law, in the view of the ltaliaepresentatives, duly protects the
constitutionally guaranteed right of free privat®momic initiative, which cannot be seen as a
“shameful label” harchio infamantefo be removed in order to be able to have accqasttioc
office, as well as the constitutional right to j@aton of private property, which under the Italian
Constitution can only be expropriated on groundsgeferal interest. the interest of the
opposition in preventing an individual from haviagcess to public office cannot amount to
“general interest”.

247. The ltalian representatives contended thapatsory sale would be at variance with the
Italian Constitution on yet another ground : it Webipe effected outside the free market
conditions, so that the owner’s position would bealkened and he would certainly suffer a
financial loss. Furthermore, such compulsory sabeld not fall within the framework of an
expropriation, as the assets in question woulgass into public hands but merely into another
individual’'s hands. This would be “blatantly unctitugional”.

248. In addition, the Italian representativesnolthat conferring the managing of the assets to a
trustee companyscieta fiduciaria would not be appropriate, as a trustee wouleatst need

to act transparently in the interests of the owmbe institution of the blind trust, instead, does
not exist in the Italian legal order and would oallpw for the management of movable assets
or assets easily converted into moveable assets)aralso of a specific business situation. At
any rate, on account of the vast dimensions of bttuBconi’s business, it would be unthinkable
that he would not be aware of the management djlihé trust of his business. Nor would it be
constitutionally acceptable to divide Mr Berluscéstiusiness and set up different blind trusts.
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249. The Commission recalls at the outset thataik is certainly not to tell the Italian
authorities what solution should be chosen in m@spkethe contingent problems of conflict of
interest in Italy. Rather, it is called upon to ejign opinion on whether the chosen solution
respects the indications given by the internatisteidards.

250. The Commission cannot but note that nonenefsblutions offered by the European
standards is used to deal with this specific aspieitte problem in the Frattini Law. The Italian
representatives have attempted to provide exptargator this omission. The Commission notes
however that compulsory sale, assuming that it @obbve to be carried out in an
unconstitutional manner, is certainly not an autienaonsequence of the provision of
incompatibility between public office and certainsiness activities. Independent professionals
who set aside their business for a few years nm&y iatur financial losses. The circumstance
that the blind trust does not nowadays exist inttdd@n legal order does not, as such, prevent its
introduction into it. Acceptable formulas of paktiind trusts could possibly be found. Against
this background, the Commission is not persuackchii solution — not even a compromise one
— could be found.

251. The Commission considers that entering tH#éigab arena is the free choice of each
individual. It entails prerogatives and duties. IRubffice carries with it some incompatibilities
and limitations. Provided that these are reasonaldar, foreseeable and do not undermine the
very possibility of access to public office, itapen for each individual to decide whether or not
to accept them. The mere possibility of sufferingne financial loss should not be, in itself, a
reason to exclude an activity from the list of\dtigs incompatible with public office.

252. The Commission notes that the sanctions geovin the Frattini Law for breaches of the
rules on conflict of interest do not seem adeqtmteffectively prevent illegitimate conducts.
Pecuniary fines of a limited extent imposed ondbepany manager and not on the owner do
not suffice (although, as the Italian represengstiiave pointed out, these pecuniary sanctions
obviously affect the assets of the company, the®tmer).

253. It is true that both the Anti-Trust Authorand AGCOM must inform the Speakers of the
houses of parliament of their actions to ascett@rexistence of conflicts of interest and of any
action to remedy the situation and must submitaidiggment a report every six months on the
progress of their monitoring and supervisory atigi This allows for a political sanction,
which, in the Italian representatives’ view, colgéis an extremely severe form of sanction,
which is also pointed out in Committee of MinistdRecommendation (2000)10. In addition,
the Italian representatives argue that any furiesisure by the competent Authorities in respect
of a government official would amount to an uncibagbnal interference in the relation of trust
between parliament and the government.

254. The Commission agrees that a political sancthay prove effective. It considers
nonetheless that its likelihood or impact in aaitn of predominance in parliament of the
political party of the government officer in cawseuld risk being limited.

255. Furthermore, in the Frattini Law, circums@soaunder which the Anti-Trust and
Broadcasting Authorities are authorised to acesmive conflicts of interest are very carefully
and narrowly defined. This refers to cases whenpeomes under the authority of government
officials act improperly, but not when governmeffictals act improperly, e.g. by acting to
discriminate against or weaken a competing compsmy. is indirectly mentioned in Section 3
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as constituting conflict of interest, but there sloet appear to be any provision for dealing with
such situations.

256. In all, the situations of conflict of interegefined in the Law and to which the Law
attempts to find a remedy do not appear relevatitaspecific issue of the political control of
RAI by the owner of Mediaset, for example.

257. In the light of the above, the Commissioofithe opinion that the Frattini Law is unlikely
to have any meaningful impact on the present sianh Italy. The Commission considers
therefore that the Italian authorities should persieir reflection on this matter, drawing
perhaps inspiration from the examples of legistatacts or provisions adopted in other
European countries.

VI. Conclusions

258. The Parliamentary Assembly of the Council Eafrope has requested the Venice
Commission to give an opinion on whether or not tihe Italian laws on the broadcasting
system (“the Gasparri Law ") and on the conflict ioferest (“the Frattini Law ") are in
conformity with the Council of Europe standardsthe fields of freedom of expression and
pluralism of the media.

259. The Venice Commission has carried out thiesmsnent. It has confined itself to
identifying the pertinent standards and to anatysirese laws against the background of such
standards. Accordingly, it has examined only certampects of these laws, that is to say those
which relate to existing standards. Where no sefiity clear or defined standards exist, the
Commission has also had recourse to some comparatialysis of the constitutional and
legislative provisions of the member states ofGbeancil of Europe.

260. While the case-law of the European Court améh Rights does not offer specific
guidance on the matter, certain pertinent prinsipfay nonetheless be derived from that case-
law: in primisthat freedom of expression has a fundamental roke democratic society, in
particular where, through the press, it servesnmart information and ideas of general interest,
which the public is moreover entitled to received ghat the State is the ultimate guarantor of
pluralism, especially in relation to audio-visuataia, whose programmes are often broadcast
very widely.

261. The applicable standards identified by then@assion are essentially resolutions and
recommendations of the Council of Europe’s Committd Ministers and Parliamentary
Assembly. These do not, as such, impose legallghtgn obligations on States, and only
constitute so-calledsoft law”. The Commission underlines nevertheless that riygresent an
important indication of the trends of the membaitest of the Council of Europe in respect of
these very real concerns of modern society.

262. Media pluralism is achieved when there isudtiplicity of autonomous and independent
media at the national, regional and local levetsueng a variety of media content reflecting
different political and cultural views. In the Conssion’s opinion, internal pluralism must be
achieved in each media sector at the same tinweould not be acceptable, for example, if
pluralism were guaranteed in the print media sebtdrnot in the television one. Plurality of the
media does not only mean, in the Commission’s viae existence of a plurality of actors and
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outlets, it also means the existence of a widegarignedia, that is to say differekinds of
media.

263. The Council of Europe instruments set outageitools for promoting media pluralism,
which include:

- a legislative framework establishing limits for nmeedoncentration; the instruments
for achieving this include permissible thresholidskie measured on the basis of one
or of a combination of elements such as the audishare or the capital share or
revenue limits) which a single media company isvedid to control in one or more
relevant markets;

- specific media regulatory authorities with powersitt against concentration;

- specific measures against vertical integration tcbiof key elements of production,
broadcasting, distribution and related activitigalsingle company or group);

- independence of regulatory authorities;
- transparency of the media;
- pro-active measures to promote the production apadgeasting of diverse content;

- granting, on the basis of objective and non-part@#eria, within the framework of
transparent procedures and subject to independait; direct or indirect financial
support to increase pluralism;

- self-regulatory instruments such as editorial ginds and statutes setting out
editorial independence.

264. In respect of the provisions in the Gasfaaw aiming at protecting media pluralism, the
Commission considers at the outset that the merease in the number of channels which will
be brought about by digital television is not stiéint in itself to guarantee media pluralism.
Newly available channels may have very small awdisrbut with similar amounts of output.
Finally, larger companies will enjoy greater puisihg power in a wide range of activities such
as programme acquisitions, and will thus enjoy i8gant advantages over other national
content providers.

265. The Commission considers therefore thathheshold of 20% of the channels is not a
clear indicator of market share. It should be covedj for instance, with an audience share
indicator.

266. As regards the second threshold set oueitsparri Law, that is 20% of the revenue in
the Integrated Communications Systems (SIC), ther@igsion considers that SIC certainly
reflects a modern trend but should not, at leashigvery broad definition, be used already at
this stage instead of the “relevant market” criterias its effect is to dilute the effectiveness of
the instruments aimed at protecting pluralism. éajet may allow an individual company to
enjoy extremely high degrees of revenue sharesdinidual markets, whilst at the same time
remaining below the 20% threshold for the wholdmec
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267. Indeed, the Commission notes that the cordlefiect of the new framework set out in
the Gasparri Law has relaxed the previous anti-@uination rules whose maximum permissible
levels had been exceeded by Mediaset and RAI. Ratteg has accordingly been allowed to
continue to occupy analogue frequencies.

268. The Commission considers therefore that ke c&terion should be replaced by the
previously used “relevant market” criterion, athis case in the other European countries.

269. The Commission considers that the provisammgrohibition of discrimination between

independent content providers and those conterida® which are referable to either linked or
controlled companies and the Broadcasting AuthdM$COM) decisions guaranteeing to a
certain extent access to networks for independemtieat providers are, if duly applied, good
contributions to internal pluralism.

270. As regards the provisions on migration ofaahd television broadcasters from analogue
to digital frequencies, the Commission has the @sgion that the Gasparri Law has taken the
approach of attempting to hold back on finding al reolution to the problem of media
concentration in the television market until someife point in time and it relies heavily on the
point when digitalisation will come into full effedn the Commission’s view, this approach is
not satisfactory, as, if tretatus quas maintained, it is likely that Mediaset and RAllwemain

the dominant actors in Italian television. In thespect, the Commission recalls that while
general anti-trust measures against deise of dominant positions, in the media sector
dominant positions are forbiddas such

271. As regards the provisions in the Gasparri bamthe Public Broadcasting Service, the
Commission considers that the role of the ParlidamgrCommission on Radio and Television
should not be extended to programme matters antddneer of developing service contracts.

272. Access to airtime seems to be regulatedden@ocratic manner. However, the entitlement
of the Presidency of the Council of Ministers tdaat free air time “on request” appears to be
formulated in too vague terms.

273. In respect of the privatisation of RAI, whiglould lead to a lesser degree of politicisation
of the public broadcaster, the Commission notesdhange at RAI will allow for government
control over the public broadcaster for an unfazabée period of time. For as long as the
present government stays in office, this will mésat, in addition to being in control of its own
three national television channels, the Prime Nenig/ill have some control of the three public
national television channels. The Commission exsg®soncern over the risk that this atypical
situation may even strengthen the threat of momsgtan, which might constitute, in terms of
the case-law of the European Court of Human Rigimsnjustified interference with freedom
of expression.

274. The printed press is protected in Italy thfowllocation of subsidies to political
newspapers and through a provision in the Gaspawithat part of the public budget for the
purchase of advertising space for institutional eamication by means of mass communication
must be used for daily newspapers and magazinesisTio be welcomed. In the Commission’s
view, the broadest possible support should be geovto the press, in particular in the light of
the extremely concentrated market of advertisingmaes in Italy.
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275. As regards conflict of interest, the Commoissiotes that the Frattini Law does not refer in
general terms to situations in which public offisidave personal or financial interests that
would make it difficult for them to fulfil their dies with just the public interest in mind. It is
also silent about conflicts of interest which maig&in connection with legislative measures
affecting a specific category of individuals to wathia government member belongs or a
category of business in which a government memaealproprietary interest.

276. The solution provided by the Frattini Lawthe issue of conflicts of interest consists of a
mix of a priori incompatibilities (primarily of an administrativeature) and the& posteriori
examination of individual acts of government. Itedonot contain sufficient “preventive”
measures for resolving a potential conflict of iegt. Instead, the Anti-Trust and Broadcasting
Authorities have to investigate abuses on a casmby basis when a government act is
considered to be in violation of the law. This ntightail the necessity of investigating a great
number of individual acts, a process which woulddbu the relevant authority and weaken its
action.

277. Government members who find themselves irntuat®n of conflict of interest must
inform the competent Authorities, but are put unuiother obligation to remove such conflict
of interest. None of the solutions envisagagtatis mutandisfor civil servants is contained in
the Frattini Law . The Commission is not persuaithed no solution — not even a compromise
one — could be found.

278. The Frattini Law only declares a general mmgatibility between the management of a
company and public office, not between ownershipuah and public office. Yet, in Italy this
appears to be the most important aspect of cooflictterest, the one which has, in fact, made it
necessary to adopt a law. The Frattini Law, theegfshould offer an adequate solution to this
problem.

279. The Frattini Law offers a solution in respafctacts or omissions of a government member
which have “a specific, preferential effect on Hssets of the office holder or of his spouse or
relatives up to the second degree, or of compamiesher undertakings controlled by them to

the detriment of the public interest”. Howeveg tieed for such effect to be “specific” and “to

the detriment of the public interest” makes thedbuarof proof a very heavy one, and in the

Commission’s view renders this provision diffictdtapply in practice.

280. The sanctions foreseen in the Frattini Lamaloseem entirely adequate. In particular, the
impact of a political sanction may in principle peceffective, but risks having little impact in a
situation of predominance in parliament of the fual party of the government member
concerned.

281. The Commission considers that entering tH#igab arena is the free choice of each
individual. It entails prerogatives and duties. IRubffice carries with it some incompatibilities
and limitations. Provided that these are reasonaldar, foreseeable and do not undermine the
very possibility of access to public office, itdpen for each individual to decide whether or not
to accept them. The mere possibility of sufferinge financial loss should not, in itself, be a
reason to exclude an activity from the list of\dtigs incompatible with public office.

282. The Commission is of the opinion that thetfiad_aw is unlikely to have any meaningful
impact on the present situation in Italy. It therefencourages the Italian authorities to continue
to study this matter with a view to finding an agmiate solution.



