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Opinion on the Report of the Parliamentary Assembly of the Council of Europe
on the “Disappearance and murder of a great number of women and girls in
Mexico” and Federal Compentence for feminicides

1. The Committee on Equal Opportunities for Women lelieth of the Parliamentary Assembly
of the Council of Europe has prepared a reporherfdisappearance and murder of a great
number of women and girls in Mexico”, referred s3*eminicides”, since 1993. According
to the evised introductory memoranduthe “memorandum”) dated 26 January 2093he
raporteuse Ms Vermont-Mangold, the criminal invgetion of these cases in the northern
Mexican border state of Chihuahua, and specificallyand around the border town of
Ciudad Juarez and the state capital of Chihuabs@riously ineffective.

2. The memorandum describes the circumstances sumgunthese murders and
disappearances in considerable detail and reqtoré® read in order to understand the
extent of the problem and the various issues ofreeersy associated with them. Several
other studies, by both NGOs and state bodies, Ibese produced on the matter. Whilst the
nature of the problem appears to be widely acceptedetheless the numbers of women
who have been murdered and who have disappearegineerm matter of considerable
controversy — Ms Vermont-Mangold comments (parth6) “...different authorities (both
state and federal) and NGOs (including those fodifevictims’ families) supplied vastly
differing figures to [her] last year.” Estimatefstioe numbers of those murdered in the past
10 years or so run from 263 to 400 with betweenaBd 70 described as “missing”.
However, the National Human Rights Commission stttat there have been 4,581 cases of
missing women and girls registered in Ciudad Jualeaze.

The memorandum presents the facts (at para.4)las$o

“Since 1993, hundreds of women and girls have begally murdered in the northern
Mexican border state of Chihuahua. Most of themewkdled in or around the border
town of Ciudad Juarez, others in the state camfaChihuahua. Many were abducted
and sexually abused before they were killed and timies dumped in the desert;
others became victims of domestic violence takaheaextreme; a few seem to have
been involved in the drugs trade and revenge gslin Some werenaquilladoras
workers [in assembly plants for the export trad®hers students and schoolchildren;
many were young mothers; most were poor, and agedlen 13 and 30. In addition to
the hundreds of women and girls killed, many disapgd (presumed abducted) and are
still missing.”

3. Ms Vermont-Mangold concludes that the “women welleckkbecause they were women”
(para.7¥ hence the use of the term “feminicides”. She sttitat fe]veryone admits that the
social fabric of these two cities...is all but intéas” (para.8). The rule of law is considered
to have broken down and many (though not all (B@raonsider that these murders and
abductions of women arise because of entrenchepiafity between the sexes anithe
pervasive disregard of women and their needs agiaksi” As a result they can be used,
abused, raped, beaten and finally killed and “thromway” with impunity”(para.9).
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4. The State of Chihuahua has jurisdiction to prosetiiese crimes. There is currently no
jurisdiction at federal level to do so in the gremgjority of cases. However, the
memorandum makes clear that the state authorig@® Imade no adequate effort to
investigate these crimes and prosecute the peiqustrandeed, it is considered that the state
authorities sought to hide the problem and minimgecope and attempted to keep it out of
federal jurisdiction (para.16) though it is now eued that there have been some
improvement in approach in recent times (para. &Whew Prosecutor General of the State
of Chihuahua and a Special Federal ProsecutomtmHomicides and Cases of Missing
Women in Ciudad Juarez have both identified sthiials responsible for investigating the
murders and abductions who have failed in theipomssibilities and who are considered
“guilty of botching the investigations” (para.17)ncompetence, wilful neglect, corruption
and direct involvement are referred to in the memdum as reasons for the State’s failure
to investigate and prosecute (para. 13). Seribostcmings exist at all stages, from
receiving missing person reports, to opening aioahinvestigation, to gathering evidence
and taking criminal prosecutions. The notorioutufa of the authorities to carry out
effective searches has led families to organise ¢tlen searches for bodies and for physical
evidencé An important consequence is, as the NGOs complaat the impunity with
which these crimes can be committed has itseléfedta climate of violence against women
(para.13).

5. The memorandum states (para.22) that “[in] accarelamith Mexican law, the Federal
Prosecutor’'s Office (PGR) can only take over (eattf) those cases where organised crime
is involved”. Therefore, according to Mexican law/it currently stands, only the individual
states have jurisdiction to prosecute the majofithese crimes as they have been found by
the Special Federal Prosecutor’s Office not to leawe component of organised crime and
therefore have been sent back to the state lev&ifbier investigation by the same officials
who, it would appear, previously mishandled theestigations. The PGR has taken over 24
murder cases which are apparently linked to orgdrisime.

6. The raporteuse was unimpressed at her meetingthétstate criminal court judges whom
she criticises for a lack of due process and fohawing proper regard to the presumption of
innocence (para.19).

7. Ms Vermont-Mangold recommends that the Federaldetder’'s Office be given the power
to investigate, and therefore, to prosecute thesesc She comments that this would
probably involve a reform of the Mexican Constiuatwhich “would have to be retroactive”
though, she comments that “this should be posagbtlere is no change of material criminal
law involved, only a change of investigating/pragew authority (and possibly of
jurisdiction) — which is a purely procedural méatigrara.45.A).

Proposed amendments to the Mexican Constitution antthe law

8. The President of the Parliamentary Assembly has remgived (1) a draft Presidential
decree amending Article 73 of the Mexican Constitund (2) a draft amendment to the
Federal Code of Criminal Procedure and the Judreaiat of the Federation the intended
effect of which would be to give to the Federahauties the power to prosecutertiinary
offences related to human rights violations wheay tttanscend the powers of the Stites

! Amnesty International Report, 11 August 2003, Mexi Intolerable Killings
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However, the amendments expressly provide thatettheral jurisdiction would only apply
to offences committed after the entry into forcéngblementing secondary legislation. This
proposed secondary legislation amending the CrimDade provides that federal
jurisdiction in relation to ordinary offences wapply where it is necessary for compliance
with international obligations derived from intemr@nal treaties to which Mexico is a
party..” The human rights violation must be..terived from a situation of persistent
perpetration of the same type of offence, wherdaited authority has failed to investigate
the offences... Alternatively, the human rights violation musave “..an impact, at the
national or international level, on Mexico as a Wy its nature transcending the interest
of the...federal entity

9. The draft explanatory memorandum accompanying theg@sed amendments emphasises
the sovereign nature, in all matters that condeeir tnternal affairs, of the individual states
or entities making up the federation (article 40tloé Constitution) and adverts to the
fundamental norm of the distribution of competesdetween the states and the federation
that powers not expressly conceded by the Conetitiid federal officials are reserved to
the states (article 124). This memorandum expl#ag the Constitution permits the
Federation to create offences committed againgedderation. However, at the same time
the individual states have power to create offenteslation to matters within their sphere
of responsibility. Nonetheless, exceptions camhee to this distribution of competencies
such as where the national interest requires at@inational agreements giving rise to
international obligations of the Mexican State squire. The American Convention on
Human Rights Article 28 is referred to. This regsithat in cases of federal states the
national government must ensure, in accordanceitsittonstitutional laws that the entities
take all necessary measures to comply with obtigatunder the Convention. It is stated
that the proposed amendment to Article 73 of thesGiwtion is in order to avoid any doubt
about the validity of the Criminal Code giving tbet federal authorities the power to
prosecute the crimes in question. The explanat@ynorandum refers to several human
rights treaties to which Mexico is a party. Itaks that Article 133 of the Constitution
provides that the Constitution, the laws of Congrasd international treaties are “the
Supreme Law of all the Union” of Mexico and, inesff, superior to inconsistent provisions
in the constitutions and laws of the states thatamg the Union.

Analysis

10. Mexico ratifiedthe Convention on the Elimination of all forms as&imination against
Women (CEDAW)in September 1981.

11.In CEDAW the term "discrimination against women"ans “any distinction, exclusion or
restriction made on the basis of sex which hasetfect or purpose of impairing or
nullifying the recognition, enjoyment or exercisg Wwomen, irrespective of their marital
status, on a basis of equality of men and womehuwofan rights and fundamental freedoms
in the political, economic, social, cultural, cigit any other field”.

12. Article 2 of CEDAW states that State Parties uradertto “embody the principle of the
equality of men and women in their national constins or other appropriate legislation if
not yet incorporated therein and to ensure, thrdaghand other appropriate means, the
practical realization of this principle” of non-dignination.
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13. The UN General Assembly Declaration on the Elimarabf Violence against Womémwas
agreed as a measure to assist in the effectiveeimapitation of CEDAW which, it was
recognized, would contribute to the eliminatiorvimlence against women. The Declaration
recognizes that some groups of women, includingranigand destitute women, “are
especially vulnerable to violence” and that “vialenagainst women in the family and
society...had to be matched by urgent and effectefgsgo eliminate its incidence”. Atrticle
3 specifically refers to the fact that women artitled to the equal enjoyment and protection
of all human rights and that these include thehtrig equal protection under the law”. It
recognizes that States should “...punish acts oéni® against women, whether those acts
are perpetrated by the State or by private persamd’that women are entitled to “just and
effective remedies for the harm that they haveesed’ (article 4).

14.1t is therefore clear that an effective guarantéethe human rights and fundamental
freedoms of women is required by states in ordéulfdl their international obligations and
states must take all necessary measures to ehstineghts are upheld whether at local or
central level, at state or federal level. It isatl from the memorandum that this has not
happened in the Chihuahua region.

15.This apparently systemic failure to investigate amdsecute murders of women in the
Chihuahua region and beyond amounts, arguably distiaction made on the basis of sex
which impairs or nullifies the enjoyment of a worisanght to life and other human rights
and fundamental freedoms. The obligation imposgdhle Convention to achieve the
‘practical realization’ of non-discrimination, reggs Mexico to ensure by appropriate
means the effective investigation and prosecutiothese murders. If fulfillment of this
international law obligation requires constitutibrdhange and change of prosecuting
authority then this should be done.

16. Having regard to the memorandum of Ms Vermont-Mé&gahich clearly describes the
serious nature of the offences, the systemic iraigpaf the state of Chihuahua to bring
those responsible to justice and the implicatitvas this fact has for the position, including
the safety, of women in society in that state,atiffe action must be taken by Mexico to
fulfil its obligations to enforce the human rigluisthose whose rights are infringed. To do
so, both Ms. Vermont-Mangold and the President eiikb consider it is essential for
jurisdiction in relation to the cases in questionbe transferred to the Federation. It is
desirable that the federal power to prosecute tbfeaces against women be put beyond
dispute and an appropriate amendment to the Qaiwtits therefore to be recommended.

Retroactivity and change of prosecuting authority

18. The Venice Commission has been specifically ask@dmment on whether there would be
any unlawful retroactivity in the proposal to charthe prosecuting authority. It is to be
recalled that the amendments proposed by the Mexacahorities would apply only in
relation to offences committed after their adopt@ma have no effect in relation to offences
already committed.

19. The main rationale against retrospective crimiael is the need for certainty in the law in
order to permit people to regulate their conducdoordance with the law. Therefore, and

2 General Assembly resolution 48/104 of 20 Decemi9&3
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crucially, the Mexican Authorities must minutelyaemine whether there is any difference
between Mexican state and federal prosecutionshwhight materially affect the alleged
offenderto his disadvantage or detrimeatg. change in definition of the crime, a broader
penalty or difference in the ‘ingredients’ of liity, and ensure that no such material
differences exist.

Retroactivity in International Human Rights Law

20. Mexico ratified the International Covenant on Cauild Political Rights (ICCPR) in 1981.
Article 15(1) governs non-retroactivity of criminalv in international law. It states —

i. No one shall be held guilty of any criminal offelmceaccount of any act or
omission which did not constitute a criminal ofiencnder national or
international law, at the time when it was comndittlor shall a heavier
penalty be imposed than the one that was applicablbe time when the
criminal offence was committed. If, subsequenthtd dcommission of the
offence, provision is made by law for the imposibbthe lighter penalty, the
offender shall benefit thereby.

ii. Nothing in this article shall prejudice the triahd punishment of any person
for any act or omission which, at the time whemwés committed, was
criminal according to the general principles of lakgcognized by the
community of nations.

21.The Article was subject to examination just ovelyear ago by the Human Rights
Committeé. The author of the communication to the Commitemplained that he was the
victim of an impermissible application of a retrtvae criminal law. The question put to the
Committee was whether a lifting of a stay on praien and the conviction of the author
resulting from the admission of formerly inadmiésibevidence was a retroactive
criminalization of conduct not criminal at the timevas committed. Whilst the facts do not
concern a change of prosecutorial jurisdiction, tmenments of the Committee on
retroactive criminal law are pertinent. At paradrap4 they state that the provisions of the
offence in question at the time of commissioaniained materially unchanged throughout
the relevant period from the offending conduct tigto to the trial and convictidn
Therefore, the Committee found that Article 15 was$ violated in this case. The reasons
that the Committee gave for non-violation were that of the elements of the crime in
guestion existed at the time the offence took @adesach of these elements were proven by
admissible evidence by the rules applicable atithe of the author’'s convictiGnDespite
the retrospective change of law in relation to @eurt's treatment of evidence, the
Committee considered that the author was convi@edording to clearly applicable ldw

22.1t would appear from Ms Vermont-Mangold’s, memonamdthat the change proposed in
the Mexican law does not actually retrospectivéfgch the existing criminal law at all, it
does not impair or remove rights, does not creataggravate the crime, or increase the
punishment or change the rules of evidence for ghgose of conviction. In the

¥ Communication No. 1080/2002: Australia 24/03/20Q4€PR/C/80/D/1080/2002 (Jurisprudence) 24 March
2004
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circumstances it is a procedural change of theeptderial jurisdiction: a proportionate
change for a legitimate reason and therefore psiloies

Retroactivity in jurisprudence of the European Conwention on Human Rights (ECHR)

23.1t is of course the case that ECHR does not bindidde however the Court's reasoning
might be persuasive and thus applied to the Mexiwariext. ECHR Article 7 prohibits
retrospectivity of the criminal law in terms sinmilaut not identical to Article 15 of ICCPR -

No one shall be held guilty of any criminal offermae account of any act or
omission which did not constitute a criminal offenander national or
international law at the time when it was committddr shall a heavier penalty
be imposed than the one that was applicable atitte the criminal offence was
committed.

This article shall not prejudice the trial and pshiment of any person for any
act or omission which, at the time when it was cidtady was criminal
according the general principles of law recognibgctivilized nations.

Murder, whether of women or others, is currentlgreminal offence under the law of the
individual Mexican states, but is not prosecutaivider federal law in the cases in question here.

24.In Kokkinakis v Greeéghe Court, commenting on article 7 stated -

“The Court points out that Article 7 para. 1 (arl) of the Convention is not
confined to prohibiting the retrospective applicatiof the criminal law to an
accused'slisadvantage It also embodies, more generally, the principiat
only the law can define a crime and prescribe alperinullum crimen, nulla
poena sine lege) and the principle that the crinlava must not be extensively
construed to an accusedstriment, for instance by analogy; it follows from
this that an offence must be clearly defined in. lafhis condition is satisfied
where the individual can know from the wording loé trelevant provision and, if
need be, with the assistance of the courts' ird&pon of it, what acts and
omissions will make him liable.”[Emphasis added]

25.1n applying this to the circumstances in Mexicagteng argument can be made that the
essential conditions to permit retroactive crimilaaV are satisfied: (1) the change will not
disadvantage the accused (2) the definition ofcthree remains unchanged (3) the penalty
remains unchanged (4) the accused already has édgev(from the wording of the existing
state provision) what the ingredients of liabiligre, and these have not changed.
Furthermore, it can be said that a change of patisgcauthority does not retrospectively
‘apply’ criminal law - the particular criminal laiasalwaysapplied, the change is a purely
procedural or administrative one.

26.In SW v UR the European Court of Human Rights held, in refato the removal of the
marital rape exemption by the House of Lords iguolcial interpretation, that this did not
amount to a retrospective change in the elementgeaiffence.

*(1993) 17 EHRR 397 at paragraph 52

®[1995] [ECHR 20166/92 paragraph 36.
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“Article 7 (art. 7) of the Convention cannot bedes outlawing the
gradual clarification of the rules of criminal liability through
judicial interpretation from case to case, provittetthe resultant
development is consistent with the essence of thiéeoce and could
reasonably be foreseen[Emphasis added]

27.1t is reasonably foreseeable that where state gutisa for a crime has proved ineffective,

where the elements of the offence remain the sdedgral prosecution is not an
unreasonable response. In the circumstances,dbegenot appear to be any prohibition in
international law on making retrospective the tfan® the federal prosecution authorities
of those offences. Indeed, in order to fulfilotdigation to enforce human rights and to give
practical realisation to them a retrospective fiemnis necessary in order to vindicate past
wrongs.

28.1t would appear that there are international lavguarents and persuasive ECHR

jurisprudence to support the transfer of prose@ltauthority from the Mexican states to the
Mexican federal power by means of constitutionaéadment in order more effectively to
prosecute the perpetrators of horrific and appiregstemic murder of women in Mexico.

Proposed wording of constitutional amendments andalv

29. Subject to the comments above concerning retraspgctaken together, the proposed

30.

amendments to the Constitution and the law wouék $e meet the requirements of the
situation described in the memorandum. What iereiss is that criminal justice be brought
to bear in relation to the offences in an effectiv@nner so as to vindicate the human rights
of those affected. It is for the Mexican authestito ensure that the transfer in the terms
suggested, to the Federal authorities of the ptevétear and determine ordinary offences
related to human rights violation when they tramstéhe powers of the State or the Federal
District”, is sufficient to meet the international humaights obligations of Mexico.

It would appear to be the case that the prosecatithorities in Chihuahua currently have
the power and laws to investigate and prosecutentinean rights violations in question
namely murder, disappearances etc. It would tberefot necessarily be the case that these
violations “transcend the powers” of the State bin@ahua. The problem is that the state
authorities have failed to exercise the powers tihey already have. This wording may
therefore present difficulties. However, when ¢bastitutional amendment is read with the
draft amendment of the Federal Code which expand® meaning of the constitutional
amendment, it would appear that jurisdiction tosprute is intended to be transferred

» where compliance with international obligations@aming human rights so
requires provided:

= there is persistent perpetration of the same t{/p&ence and the local
authority has failed to investigate or

= the human rights violation has an impact, at theional or
international level, on Mexico as a whole by ittuna transcending the
interest of the corresponding federal entity.
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31. It would be important that the decision whether

» there is a “situation of perpetration of the saype tof offence” and
« there is a failure by the local authority to invgste, and
» the human rights violation transcends the intevktte federal entity

be taken by the federal authorities and not betdethe states. This requirement should
perhaps be made explicit in the law itself.



