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These Guidelines are designed for use by practit®ormnvolved in the preparation of draft

legislation pertaining to the freedom of assembRecognizing a great diversity of country
contexts and the need for the legislation to beptdiato national specifics in order to be fully
implementable, the Guidelines do not provide readyte solutions but rather seek to clarify key
issues and discuss possible ways to address thidma. Guidelines offer a practical toolkit for

legislators by drawing on best practice examplesfthe OSCE patrticipating States to illustrate
the various legislative options used to reguladaas pertaining to the freedom of assembly.

1. INTRODUCTION TO INTERNATIONAL HUMAN RIGHTS FRAM EWORK

The set of international and regional standardsceonng the freedom of assembly mainly
derives from two legal instruments: the InternagioCovenant on Civil and Political Rights
(ICCPR) and the European Convention for the Primtieadf Human Rights and Fundamental
Freedoms (ECHR). Below follows a brief overvieweaich of these treaties.

The ICCPR was adopted by the UN General Assembli®B6. Together with the Universal
Declaration of Human Rights and the International€hant on Economic, Social and Cultural
Rights, the ICCPR forms the backbone of the intgwnal framework for human rights
protection. The ICCPR sets out universally acatpténimum standards in the area of civil and
political rights. The obligations undertaken bywt8s ratifying or acceding to the Covenant are
meant to be discharged as soon as a State becantgsopthe ICCPR.

The implementation of the ICCPR by its States Paris monitored by a body of independent
experts — the UN Human Rights Committee. All $tafarties are obliged to submit regular
reports to the Committee on how the rights are déemplemented. In addition to the reporting
procedure, Article 41 of the Covenant provides the Committee to consider interstate
complaints. Furthermore, the First Optional Prototo the ICCPR gives the Committee
competence to examine individual complaints withare to alleged violations of the Covenant
by States Parties to the Protocol.

The ECHR is the most comprehensive and authorgativman rights treaty for the European
region. The treaty is open for signature since019All member States of the Council of Europe
are required to ratify the Convention within on@irysince the State’s accession to the Statute of
the Council of Europe. The ECHR sets forth a nunatbéundamental rights and freedoms (right
to life, prohibition of torture, prohibition of slary and forced labor, right to liberty and segyrit
right to a fair trial, no punishment without lawght to respect for private and family life,
freedom of thought, conscience and religion, freedd expression, freedom of assembly and
association, right to marry, right to an effectregnedy, prohibition of discrimination). Parties
undertake to secure these rights and freedomsetiy@ve within their jurisdiction. The ECHR
also establishes an international enforcement machi To ensure the observance of the
engagements undertaken by the Parties, the Eurdpear of Human Rights in Strasbourg has
been set up. It deals with individual and intdesfaetitions. At the request of the Committee of
Ministers of the Council of Europe, the Court masoagive advisory opinions concerning the
interpretation of the ECHR and the protocols theret
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It is important to note that the significance otflbtreaties derives not only from the commitment
made by States to fulfil their requirements butoalom the interpretation provided by the

European Court of Human Rights and the UN HumamiRi§ommittee as to what is involved in

fulfilling this commitment. The caselaw of thesegot bodies is particularly valuable in this

regard and forms an integral part of relevant mda#onal standards, also due to its legally
binding character.

It is essential that those involved in drafting sapertaining to freedom of assembly adopt a
holistic approach to the issue by viewing freedoi assembly in the context of other
fundamental human rights and freedoms. In pasdrigudince interference with the exercise of
freedom of assembly has the potential to encrog@dm dreedom of conscience and expression
(to mention only two of the human rights which miag implicated), legislators need to be
acutely aware of the standards set out by the natemal human rights treaties and their
monitoring bodies described above. The relatignél@tween the freedom of assembly and the
freedom of expression is further discussed uhderful assemblyelow.

2. LEGISLATIVE BASIS FOR REGULATING THE EXERCISE OF FREEDOM OF
ASSEMBLY

The approach to the form of the regulation of tightrto freedom of assembly varies greatly
across the OSCE space. Legislators in differenhtees have chosen a variety of models from
adopting a specific law to govern the exercisened fundamental right to introducing provisions
concerning public assemblies across a diverse afretevant legislation, most importantly, acts
pertaining to the police and general administralawve

It is, however, recommended that, in addition taligpensable constitutional provisions
guaranteeing the right to peaceably assemble, thte @dopt a specific law regulating the
exercise of this right. This approach is betteitesu to ensure overall consistency and
transparency of the legislative framework concegriireedom of assemblynter alia, since it
establishes a clear hierarchy of legislation. dwilhg thelex specialisrule, norms contained in
the specific act would step in to replace the noestablished elsewhere in the case of conflict.

It is, however, essential to bear in mind that &gislation concerning freedom of assembly
should focus on what is forbidden rather than omatvig allowed. It should clearly establish that
what is not forbidden is permissible.

3. DEFINITIONS
3.1 Principal categories of assembly

There is a range of forms of activity which are @@d by freedom of assembly. These principal
categories may comprise the following activities:

a) a procession, i.e. a gathering that moves alongqthtoroughfares;

b) a picket, i.e. a gathering outside premises thatspecifically linked to the objective of
this protest activity;

C) a meeting in a public place that is open to thenelgs (such as in a square or park);

d) a meeting inside premises (which may be publiclgrorately owned).



3.2 Lawful assembly

“Lawful” in the context of an assembly implies th@) the assembly is compliant with any
admissible preconditions for the holding of an addyg; and (b) the assembly is peaceful in
character and has a lawful objective. With regargboint (b), note that freedom of assembly
permits promotion of a change in the constitutiorthee law where the means of doing so are
constitutional and lawful. The caselaw of the Bpgan Court of Human Rights offers valuable
guidance by stating the two essential conditionswinch a such change may be promoted:
“firstly, the means used to that end must be legal democratic; secondly, the change proposed
must itself be compatible with fundamental demacratinciples.™

For instance, events aimed to make public call&/do, to incite hatred towards racial, ethnic,
religious or other groups, or for other manifedibilicose purposes would be deemed unlawful
and their prohibition would be justified in the ligof the requirement to balance the freedom of
assembly against other human rights, including ghehibition on discrimination. There is,
however, a fine line between the degree of reginatecessary to safeguard other human rights,
and an encroachment on the freedom of assemblgxgméssion. The test is the presence of the
element of violence. Thus, calls to violent ovesth of the constitutional order would be
deemed anti-democratic and a sufficient groundfoming an assembly, whereas expressing an
opinion that the constitutional order be changeaubh non-violent means would deserve
protection extended by the law to free speech.

For recommendations concerning the possibilityntipase restrictions as to the assembly venue
based on the content of the event, see paragrapRIlace, time and manndelow.

4. GENERAL PRINCIPLES

Respect for the general principles discussed beleeds to inform all aspects of the legislation,
as well as its application. While some may beadten of general law (such as proportionality
and legal certainty and foreseeability), others tmues clearly articulated in the governing
legislation so that those applying it do not ovekidheir significance.

4.1 Presumption in favor of holding assemblies

The presumption in favor of holding assemblies &thbe clearly and explicitly established in the
law. The onus should be on the body with the attghto impose restrictions or prohibit holding
of an event to prove that there are well-foundestifieations for the impositions of restrictions or
preventing the assembly from occurring.

Any restrictions on the exercise of freedom of agdlg must pass the proportionality test, i.e. the
interests of those seeking to exercise the freedbassembly need to be balanced against those
of the rest of the community. The least intrusimeans of achieving an objective should be
always given preference. Semportionalitybelow for more information.

! See European Court of Human RigtRefah Partisi and others v. Turked8 February 2003, para 98.



4.2 Right to counter-demonstration

The legitimate objective of preventing the publhieet from being disrupted must be balanced
against the rights of counter-demonstrators, thbtyabo express a contrary opinion being an

indispensable element of both the freedom of esasand the freedom of assembly. For
instance, a prohibition on conducting public eventthe place and at the time of another public
event would be a disproportionate response toiskeof disruption. A more appropriate solution

would be to deal with counter-demonstrations thiotige exercise of policing powers. 1t is

important to note that “policing” is meant to immyrange of measures to maintain public order,
normally not amounting to more than organizingficatontrol. In accordance to the below

described principle of proportionality, only exdepial circumstances may warrant use of force
in policing an assembly (s&aspersal of assemblidselow).

Note that counter-demonstration may include, initamtdto more organized gatherings, persons
who heckle speakers at a meeting. Their abilitgdso is an essential part of political debate as
long as such heckling does not actually disrupt libleling of the meeting concerned. It is
essential that the legislator bear this in mind mvtlevising provisions concerning the liability for
disruption of lawful assembly.

4.3 State’s duty to protect lawful assembly

The state has a positive duty to actively proteedgeful and lawful assemblies. It is
recommended that the relevant legislation includexpress provision mandating the state to do
so. The duty to protect implies that a lawful aslsly must be protected against all those who
would disrupt an assembly, including counter-dernratars (however, without undue restriction
of the right to counter-demonstration — $Rgght to counter-demonstratioabove for more
information). This does not mean diminishing teeponsibility of the assembly organizers to
take necessary measures to prevent disturbandesathar imposes the duty on the state where
the organizers exercise due care but the situgtes out of their control.

The state’s duty to protect lawful assembly is aftigular significance where the persons
holding, or attempting to hold, the assembly apoasing a view which is unpopular.

Note, however, that the duty of protection is negaute. Limits on policing resources and the
scale of the disorder may necessitate dispersaleMer, the threat to public order created where
hostility to an assembly is manifested cannot hireeautomatic response of terminating such
assembly.

The duty to protect lawful assembly also implieatitme police be appropriately trained to handle
the holding of public assemblies. This not onlyame that they should be skilled in the use of
crowd control techniques that minimize the riskhairm to all concerned, but also that they
should be fully aware of and understand their rasjimlity to facilitate as far as possible the
holding of an assembly.



4.4 Non-discriminatory decisionmaking

The principle that human rights shall be appliethaat discrimination lies at the core of the
interpretation of human rights standards. Arti2zlef the ICCPR and Article 14 of the ECHR
require that each State undertake to secure tlwyrappt of human rights recognized in these
treaties to all individuals within its territory drsubject to its jurisdiction without discriminatio

In particular, this implies that decisions by theherities concerning freedom of assembly must
not have discriminatory impact — meaning that hditect and indireétdiscrimination shall be
prohibited.

4.5 Prompt judicial review of restrictions

It is essential that not only the assembly orgasibave access to court to appeal any restrictions
on the assembly (including, but not limited to, ¥am assemblies), but that judicial review be
prompt. A possible option would be to require timurts to give priority to appeals against
restrictions on assemblies.

It is essential to bear in mind, however, thatatailability of court appeal should not replace the

availability of an efficient administrative proceéuto review the decision. Such procedure
would both reduce the burden on courts and heljgl lBumore constructive relationship between

the authorities and the public. The central issubat, once administrative remedies have been
exhausted, the judicial review should be suffidieprompt, namely, by allowing that the case

should be heard and the court ruling be publishefdrb the planned assembly date, in order to
make it possible to still hold the assembly withmdtrictions imposed if the court invalidates the

restrictions.

4.6 Legal certainty and foreseeability

Restrictions should have a formal basis in the dan be sufficiently precise for an individual to
assess whether or not his or her intended condumildwvconstitute a breach and what
consequences this conduct may entail. The need formal basis does not necessarily mean a
single law but rather requires a clear linkage letwa series of measures used to regulate the
holding of assemblies.

As far as the required level of precision is conedr the more specific the legislation is, the
more precise the language needs to be (e.g., tdisial provisions, because of their general
nature, may be less precise than other legislatfon

With regard to the achievement of precision, cteéeria should be set out to govern the exercise
of any discretionary power and to avoid the usdaoguage intended to be, or giving the
impression of being, subjective and thus not subjec judicial control. Following the
recommendations spelled out in the current guidslin the framing of relevant legislation will
help meet the requirement of legal certainty amddeeability.

Z Indirect discrimination occurs when a provisiorthie law which is non-discriminatory on its facads to affect
disproportionally certain groups of population.r Bzample, if an employer decides that only persves 180 cm
tall are eligible for a job vacancy, but where jihie does not objectively require only tall peopledp it, the
employer would be indirectly discriminating againgtmen who would be less likely than men to be tigight.

® See European Court of Human RigtRekvényi v. Hungaryludgment of the Court, 20 May 1999, para 34.



It is important to bear in mind that legal certgirdand foreseeability preclude the use of
unpublished directions to those policing assembliesre these are inconsistent with the terms of
the published law.

4.7 Proportionality

As mentioned above und@resumption in favor of holding assembliasy restrictions on the
exercise of freedom of assembly must pass the piopality test’ The aims that may be
legitimately pursued by the authorities to resttlot exercise of the freedom of assembly are
provided for by Article 21 of the International Gmant on Civil and Political Rights (ICCPR)
and Article 11 of the ECHR. Thus, the only purmoeat may justify the restriction of the right
to peaceably assemble are the interests of natsewlrity or public safety, the prevention of
disorder or crime, the protection of health or ngrar the protection of the rights and freedoms
of others. Such restrictions can only be imposgedrt extent which is no more than absolutely
necessary.

When assessing the proportionality of restrictiamsg should take into account that all public
events — official events as much as public assembliwill cause some inconvenience to some
members of the public not involved in them. Onllyen this inconvenience becomes excessive,
I.e. manifestly out of proportion, may interventioecome appropriate.

Note that dispersal of assemblies can only be suneaf last resort (sé#spersal of assemblies
below).

5. REGULATION OF PUBLIC ASSEMBLIES

The objective of regulation is only to ensure apgrobalance between the competing interests
that must be secured, namely, the ability to ptodesl the objectives of maintaining national
security or public safety, preventing disorder mme and protecting health, morals and the rights
and freedoms of others.

The principle of proportionality is critical in a@ving that balance. This is dependent upon there
being a proper evaluation of the individual circtamges affecting the holding of an assembly;
the blanket application of rules is entirely inapymiate.

5.1 Requirement of advance notice

It is common for the public authorities to requine advance notice of a public meeting. Such
requirement is justified by a legitimate interestrhake the necessary arrangements to secure
public order or public safety, and has been inttgat by the U.N. Human Rights Committee as a
restriction falling within the ambit of the secopdrt of Article 21 of the ICCPR. However, the

law should seek to strike a fair balance betweenrd¢igquirement to notify the authorities and the

“ See Appl. 8191/77&assemblement Jurassien Unité Jurassienne v. Saitde17 DR 93 (1979).
® See U.N. Human Rights Committééyenmaa v. FinlandCommunication No. 412/1990, views dated 31 March
1994, Doc. CCPR/C/50/D/412/1990.
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demonstrators’ right to hold a peaceful asseml#g Bsoportionality above). Such requirement
should not stifle demonstrations thus negatingdioee of assembly.

The issue of spontaneous demonstrations, whichissussed in detail below in a separate
subsection (se8pontaneous demonstratignmerits special attention with regard to exceapio
from the requirement of prior notification. Thequérement to give advance notice can also be
waived with regard to smaller scale events (e.gre/the number of participants does not exceed
50, 100 or another number set by the law). Towaltmrrect evaluation of the number of
participants (especially important in the caseslgged noncompliance of organizers with the
number restrictions), it is essential that the taakes it clear who is a participant of an assembly
(seeDefinition of participantbelow).

Note that to ensure better consistency with theymption in favor of holding public assemblies,
it is strongly recommended that the provisionst@f law concerning advance notice require a
notice of intentrather than a request for permission. This insplieter alia, that when the
authorities do not respond to a notification onetjnan assembly cannot be found unlawful
merely on the ground that the authorities did neé gheir express permission. No prohibition
means authorization by default.

5.2 Place, time and manner

It is assumed that all public places are avail&nehe purpose of holding assemblies, as well as,
in exceptional cases, it cannot be excluded thabter property can be used as a venue for a
public assembly. However, regulation of placeetiamd manner is justified by the need to take
account of all interests that compete with freeadrassembly.

In the light of this, for example, a prohibition bold an assembly in a specified location when
there is a suitable alternative available, dependin the circumstances of the case, may be a
proportionate responge. Note, however, that simultaneous holding of eveatnota priori
impossible, but depends very much on the policiegources available. Also, a “suitable
alternative,” where one is proposed, must be shahthe message which the protest seeks to
convey is still capable of being effectively comruated to those to whom it is directed,
including the communication being in sufficient @o have a potential impact.

The law should be sufficiently flexible to allowettparties to achieve a negotiated compromise
regarding the place, time and manner of the plamssdmbly, and avoid arbitrariness or having a
discriminatory impact. Thus, it would be acceptabd propose an alternative venue on the
ground that another group has already notifiecheirtplans to hold an assembly in the specified
place, if simultaneous holding of more than onenéweould not be possible due to shortage of
policing resources available. It would, howevee, ilmpermissible to propose to change the
venue because of the content of the planned event.

Note, however, that under exceptional circumstarthesdecision to ban an assembly from a
particular area may be justified if the contenttlué event is likely to provoke hostility by the
neighborhood residents or other persons who arecteg to be in the place at the time (e.g., a
demonstration outside a place of worship or a plaicevork). Banning an assembly from a
particular location should not, however, be theomdtic response and the final decision should

® See European Court of Human Rights, Appl. No. 2852 byRai, Almond, and “Negotiate Now” v. UK.
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pass the proportionality test (policing resourcesptotect public order balanced against the
importance of the proposed venue for the demos§atause).

Another concern that may be taken into considanasahe use of amplification (or the overall
level of noise) and lighting and visual effectstsd assembly. Regulation may be appropriate to
control it because of the time at which the assgnsiyproposed.

As far as the regulation of assemblies held onapeiproperty is concerned, the choice of the
venue itself does not preclude a public interesthin regulation of such assemblies, however,
some considerations, including inconvenience tcersthwho use a public place, would be
irrelevant.

5.3 Spontaneous demonstrations

The possibility to respond immediately to an evant public expression is an essential element
of freedom of assembly. This includes the abasetsed essential right to counter-
demonstration, however, the right to respond imatety in fact is much broader.

It is important to avoid the dangerous conflatidrin@ notions of spontaneity and unlawfulness.
A spontaneous event may be peaceful and pursuafal labjective. On the other hand, a
carefully planned assembly having met all necesgaegonditions for its organization may
disintegrate into a violent event and be subjecestriction.

It is therefore important that the law does ndtesBpontaneous demonstrations by unnecessarily
restrictive provisions, including those concernitige requirement of prior notice. It is
recommended that the law provide for exceptionsnfitie requirement of prior notification
where giving a prior notification is altogether impticable, thus making allowance for
spontaneous events.

In defining what shall constitute obstructing a flalassembly, one should be careful not to
impose undue restrictions on the right to counmdanstration, including spontaneous counter-
demonstration. A possible option is to allow camdemonstration to occur within “sight and

sound” of the target of their protest as far adaés not prevent the other demonstration from
taking place.

5.4 Prohibition on holding a public assembly

Prohibition is a measure of last resort, and itindikely to be needed to safeguard competing
interests to freedom of assembly other than pubstier. The authorities should have the right to

ban an assembly only if there exist reasonablergt®supporting the concern that the assembly
would present a threat to public order, and wheresa restrictive response would not be

possible. This should be expressly provided fothgylegislation.

The availability of judicial appeal against the lpifmtion decision may be an essential safeguard
against the possibility of abuse. However, malangrovision for judicial review alone is not
likely to present a viable solution if other contethat may ultimately render the judicial appeal
ineffective are not adequately considered. Sualt@ms may include, for instance, delay in
hearing the cases. It is essential that the cadeebrd and the court ruling be published before
the planned assembly date, in order to make itilplesto still hold the assembly if the court
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invalidates the ban on assembly. A possible optionld be to require the courts to give priority
to appeals against bans on assemblies. Allowingdssibilities in the law to reach a mutual
agreement on the time, place and manner of thet eagsean essential preventive tool helping
avoid the imposition of unnecessary restrictiolss therefore recommended that the law require
the authorities to notify their decision to redtioc prohibit an assembly before a set deadline in
advance of the event, so that the organizers cgotiage the terms with the authorities or appeal
to the court if they do not achieve a compromise.

5.5Dispersal of assemblies

As mentioned above und@roportionality, dispersal of assemblies should be a measurespf la
resort.

International standards give very specific and itegtaguidance regarding the use of force in the
context of dispersal of unlawful assemblies.

The Basic Principles on the Use of Force and Fmeany Law Enforcement Officials provide
that “[i]n the dispersal of assemblies that areawflil but non-violent, law enforcement officials
shall avoid the use of force or, where that is pi@cticable, shall restrict such force to the
minimum extent necessary."They further stipulate that”[ijn the dispersalvidlent assemblies,
law enforcement officials may use firearms only wiess dangerous means are not practicable
and only to the minimum extent necessary. Law eefment officials shall not use firearms in
such cases, except under the conditions stipuiatednciple 9.®

Principle 9 provides that “[llaw enforcement offis shall not use firearms against persons
except in self-defence or defence of others ag#esimminent threat of death or serious injury,
to prevent the perpetration of a particularly sesiarime involving grave threat to life, to arrast
person presenting such a danger and resistingah#ority, or to prevent his or her escape, and
only when less extreme means are insufficient thiewe these objectives. In any event,
intentional lethal use of firearms may only be maden strictly unavoidable in order to protect
life.”

Note that standards concerning the use of fireaarasequally applicable to the use of other
techniques of crowd control that are potentiallynmal, such as batons, horses, tear gas and
water cannon. Sdaability below for issues concerning liability for abusdate by the police.

" Principle 13, Basic Principles on the Use of Famd Firearms by Law Enforcement Officials.
81d., Principle 14.
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6. ORGANIZERS AND PARTICIPANTS

The delineation of organizers’ and participantspensibilities in the law requires particular
attention to ensure fair balance between freedomssémbly and the necessity to maintain law
and order.

6.1 Organizers’ responsibilities

Organizers do not have to be a legal entity ancadd, for example, be a committee of
individuals or an as yet unrecognized organizatiofihe only condition here should be clarity as
to those actually involved in running the event.

It is self-evident that, where prior notificatios liequired, it will be the organizers who have to
notify the authorities and to further negotiatehatitem if there is no consensus on the time, place
or manner of the assembly. Note that the law shoelver impose on the organizing party an
obligation to pay monies as a condition of orgargzan assembly. The exclusion of the payment
of monies as a condition stems from the right ofrgene to freedom of assembly and the
responsibility arising from this for the state twamge appropriate policing. With regard to the
policing of assemblies, it should be noted thas ippropriate for the law to put organizers (as
well as participants) under a duty to carry out neful orders of law enforcements officials.
Refusal to do so may entalil liability (sembility below).

Organizers bear a certain responsibility to prewbsbrder, however, this responsibility should
only extend as far as exercising due care to ptewdarference with public order by the
assembly participants.

In the context of organizers’ duties with regardptlicing public assemblies, stewarding of
events comes to the forefront. Stewards are psradio are not themselves participants in the
event and whose responsibility is to control thetip@ants and to ensure that the imposed
restrictions, if any, are complied with. Good séeshng means first of all appropriate balance:
stewards must neither be overbearing nor get toolved in the event. Stewards do not
substitute the police and it is still the policeavbears overall responsibility for public order.
However, efficient stewarding helps reduce the rfeethe police presence at public assemblies.
This ultimately facilitates the negotiation procegsere the authorities may have concerns about
public safety, and reduces the likelihood that sseebly be banned due to lack of resources to
maintain public order and safety.

Thus, it is recommended that the law allow for oigars to be assisted by volunteers to act as
stewards. Under some circumstances, it may bgitinb@ate condition to impose on organizers
that they arrange a certain level of stewardingthmir gathering. However, such condition
should only be imposed as result of an assessnmehhever by default. Otherwise, it would
violate the proportionality principle.

Relevant provisions should be carefully construeset clear limits on the stewards’ powers, and
to delineate the framework for the police-organimason and coordination in stewarding events.

° See European Court of Human Rigl&&gnkov and the United Macedonian Organisatiordéin v Bulgaria
Judgment of the Court, 2 October 2001.
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Stewards also need to have received a thoroughingribefore the assembly takes place. It is
also desirable that the law require that stewagedslearly identifiable (e.g. through wearing an
armband).

6.2 Definition of participant

The law needs to make it clear who is “participanit’a public event to ensure that accidental
bystanders or persons present as observers amechated and, consequently, not held liable for
any breaches that may occur.

6.3 Specific groups as organizers or participants
6.3.1 Aliens

The international standards provide that alienséiee the benefit of the right of peaceful

assembly.* It is therefore important that the law does nderd the right to peaceful assembly

to citizens only, but covers foreign nationals atateless persons. Note, however, that Article
16 of the ECHR provides that this freedom is nobéoregarded as preventing the imposition of
restriction on the political activity of aliens.

6.3.2 Children

The Convention on the Rights of the Child requites States Parties to recognize the rights of
the child to freedom of peaceful assemBlylt further stipulates that “[n]o restrictions mag
placed on the exercise of these rights other thaset imposed in conformity with the law and
which are necessary in a democratic society inrttexests of national security or public safety,
public order (ordre public), the protection of paliiealth or morals or the protection of the rights
and freedoms of otherd®

While it would not be consistent with the interoatal standards to deny the child the right to
organize assemblies altogether, it would nevertisdb® permissible to impose certain constraints
on the exercise of this right in light of the semoresponsibilities of the organizers and the
minors’ status as not yet fully legally capableheTlaw may set a certain minimum age for the
organizers of public assemblies, thus giving dwgare to the evolving capacity of the child. It
may also provide that minors may organize a publent only if their parents or legal guardians
consent to this. However, parents or legal guasd@nsent should not be sought with regard to
minors’ participation in assemblies.

6.3.3 Persons without full legal capacity other tha children
The international standards provide that’[e]veryspa with a mental illness shall have the right

to exercise all civil, political, economic, sociahd cultural rights as recognized in ... the
International Covenant on Civil and Political Righand in other relevant instrument3.”Al

10 U.N. Human Rights Committee, General Comment 1%, ddsition of aliens under the Covenant.

1 Article 15, Convention on the Rights of the Child.
12
Id.
13 principle 1 (5), United Nations Principles for tReotection of Persons with Mental lliness andlthprovement

of Mental Health Care, United Nations General Adsigmesolution 46/119
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individuals should thus benefit from their rightgarticipate in peaceful assembly, irrespective of
their legal capacity.

As far as the organization of public events in @ned, imposition of certain restrictions may be
justified in the light of the organizers’ responbiies. Legally incapable people, however,
should never be denied this right altogether, singeany cases the issue that they would wish to
raise is not likely to be raised by any other grouft is possible that the state make it a
prerequisite to secure the consent of the incagadrieon’s legal guardian. However, it may not
be the best response considering the gaps in tikahteealth legislation in some participating
States which may give rise to conflict of interbstween the guardian and the ward (e.g. where
the institution is the legal guardian of the ingiinalized patient, such procedure would render it
impossible for the patients to raise their concetmsthe administration of the institution).
Another option may be to extend to the legally patale individuals the right to organize smaller
scale events or to co-organize events with fullyatde persons.

6.3.4 Detainees

It follows from the ECHR caselaw that the only rigsions that may be imposed on someone in
prison are those consistent with the requiremehtmiprisonment* This means that prisoners
can be precluded from holding them in prison whtns would be inconsistent with the
maintenance of good order, as well as restrictears be imposed on their capacity to appear as
formal organizers of assemblies outside prison. wélr, it would be inconsistent with
international standards to preclude prisoners flmwing any input into organizing assemblies
outside prison.

6.3.5 Police or military officers or the administrdion of the State

ECHR allows to impose “lawful restrictions on theeecise of these rights by members of the
armed forces, of the police or of the administraid the State®® Any such restrictions must be
designed to ensure that both the responsibilitiehase in the services concerned are properly
discharged and that any need for the public to ltanéidence in their neutrality is maintain€d.
The definition of neutrality is central is this e¥d. Neutrality should not be interpreted as
unnecessarily restricting the freedom to hold axless opinion. It is also useful to distinguish
involvement in one’s official capacity, where régions may legitimately be imposed to prevent
conflict of interest, from that in a personal capac

The considerations of proportionality come to tleeefront with regard to deciding on the
lawfulness of restrictions. This can be assesatdeast in part, by taking account of other
opportunities for giving expression to the viewshmse subject to these restrictions.

7. LIABILITY

The legislation may provide for liability (criminativil or administrative) for a range of acts
dealing with public assemblies. Offenses may ite/uor instance, arranging or participating in

1 See European Court of Human Rigi@s|der v. UK Judgment of the Court, 21 February 1975.

'3 Article 11(2), European Convention for the Pra@tof Human Frights and Fundamental Freedoms.

' See European Court of Human Rightemed and Others v United Kingdpdudgment of the Court, 2 September
1998 andRekvényi v Hungary, supra
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an unlawful public assembly (e.g. in violation ofpeohibition or organized without a prior
notification where such notification is required taw); failure to perform the duties of the
organizer of the event; incitement of hatred towaddferent racial, ethnic, religious or other
groups through speech or distribution of materialsa public assembly; carrying prohibited
objects or substances (such as weapons, explosoa¥rolled substances, or alcohol);
obstructing a lawful assembly; resisting lawful englof law enforcement officials.

Special consideration needs to be given to thestieable excuse” defense in cases concerning
violations of public assembly-related legislationFor instance, participants in unlawful
assemblies should be exempted from liability wheaythad no prior knowledge that the
assembly had not been authorized. Likewise, dwahorized demonstration turns out to be non-
peaceful, individual participant who does not hithee herself commit any violent act cannot be
prosecuted solely on the ground of participationaim illegal gathering’ Under similar
circumstances, organizers cannot be held liabléhefy made reasonable efforts to prevent
spontaneous violence but the situation went outheir control (as it has already been noted
under Organizers’ responsibilitiesabove, their responsibility to prevent disordeowdtd only
extend as far as exercising due care to preveetfémence with public order by the assembly
participants). In no case should the law allowHolding organizers liable for any actions by the
third parties, which is especially important in tbentext of the state’s duty to protect lawful
assembly.

The risk that demonstration goes out of control aegllts in damage to property inevitably

raises the issue of who should be held liable lier damage. Holding organizers of the event
liable would be a manifestly disproportionate resgmosince this would imply that organizers are
imputed responsibility for acts by individuals whiwere not part of the plans for the event and
could not have been reasonably foreseen. It isilplesthat individual participants be held liable

to compensate the damage caused, provided thefitfera the “reasonable excuse” deferi8e.

The law should also enable prompt and thoroughsinyation of unlawful use of force by the
police in dispersal of assemblies and for subsetiquesecution where the evidence warrants it.

" See European Court of Human Riglgelin v. FranceJudgment of the Court, 18 March 1991, para 50.

18 The defense of “reasonable excuse” will be applealhere failure to comply was not willful but a tiea of
impossibility. For instance, if a participant isghed by someone and accidentally knocks over srakb an object,
this participant should be able to invoke the “oceeble excuse” defense since the immediate acingatiee damage
was an inevitable consequence of the act of anpérson.
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8. FREEDOM OF ASSEMBLY IN A WIDER HUMAN RIGHTS CONT EXT

8.1 Freedom of assembly, freedom of expression aright to political participation

As mentioned above undeawful assemblyndPlace, time and manngthe right to freedom of
assembly is intrinsically and naturally relatedfteedom of expression, as enshrined in the
ICCPR"* and the ECHE and understood as “freedom to hold opinions arméteive and impart
information and ideas without interference by pallithority and regardless of frontiers.”

The ECHR does not allow to impose restrictions medom of expression other than “in the
interests of national security, territorial integror public safety, for the prevention of disorder
crime, for the protection of health or morals, fbe protection of the reputation or rights of
others, for preventing the disclosure of informatreceived in confidence, or for maintaining the
authority and impartiality of the judiciary.” THECPR is even stricter in this regard and only
allows restrictions when absolutely necessary féspect of the rights or reputations of others”
or “for the protection of national security or ailgic order (ordre public), or of public health or
morals.”

As already mentioned, it is not permissible to isgoontent-based restrictions on the exercise of
freedom of assembly, except when (a) the plannednaisly aims at inciting violence or (b)
under exceptional circumstances if the contenhefdvent is likely to provoke hostility by the
neighborhood residents or other persons who areateg to be in the place at the time (in which
case the assembly cannot be banned altogethanayube banned from a particular location).

It is recommended, however, that in all cases awmieg advocacy of violence the authorities
apply the “clear and present danger” test. Thiamedhat the authorities should only be able to
impose restrictions when advocacy of violence ieaed to inciting imminent lawless action and
is likely to incite such action. This approachdissigned to extend protection to controversial
speech and political criticism as long as it does present a real, imminent danger to public
order and peace.

The application of the “clear and present dangest in freedom of assembly and expression
cases therefore ensures consistency of the outeothehe totality of human rights standards,
most importantly, the right to political particifpan.

8.2 Counterterrorist measures and freedom of asserhb

In times of terrorist threats, providing safeguaadminst possible abuses of human rights has
become more important than ever. While effortsattkle terrorism and to enhance security are
incontestably important, they should be seen indemcontext of strengthening the rule of law,
and never invoked to justify arbitrary action diextto limit human rights and freedoms.

The recent years have seen the body of anti-temoaind anti-extremism legislation in the OSCE
participating States rapidly growing. It is impaont to ensure that this legislation does not
encroach on the right to peaceably assemble.

19 Article 19.
20 Article 10.
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One of the issues that may arise in the “war orotism” context is the blanket prohibition of
peaceful assemblies which concern “extremist” causéich should not be the case. It is
essential that the same standard be applied meatieful assemblies regardless of their content.
In this regard, note the landmark decision in B, Almond, and “Negotiate Nowtase™
where the European Court of Human Rights consideaating from the Trafalgar Square a rally
concerning the Northern Ireland conflict to be pdnate,inter alia, because the ban did not
amount to a blanket prohibition of the applicamély.

Drawing a separation line between events that ateodolence and all other public assemblies
relating to “extremist” causes would mean that,@gample, it should be possible to prohibit an
assembly aimed to incite violence. However, itudtlonot be permissible to ban a peaceful
assembly in support of the release of individuaiesied on charges of inciting such violence.

Another issue that comes into focus when draftregdom of assembly legislation in a world
confronting heightened terrorist challenge is tieet of the assembly organizers’ responsibility.
As already discussed und@rganizers’ responsibilitiest should only extend as far as exercising
due care to prevent interference with public orbgrthe assembly participants. Under no
circumstances, the terrorist threat being no exaepshould the law assign the core duties of the
law enforcement — the protection of public orded aafety — to regular people, including public
assembly organizers or participants.

%I Seesupra Rai, Almond, and “Negotiate Now” v. UK.



