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BBeneHue

1. B nuceme ot 15 asrycta 2016 r., r-H WnkmamaToB, AencTBylowmMiA npencenaTens
Komuteta no KOHCTUTYLMOHHOMY 3akoHOAAaTeNbCTBY, FOCYAAapCTBEHHOMY YCTPOWCTBY,
cynebHo-npaBoBbIM Bonpocam u pernameHTy JKozopky KeHewa (MapnameHnTa) Kbiprbiackon
Pecnybnukn obpatunca 8 BAUMNY OBCE ¢ npocbbon 06 okaszaHuM MoOmMOLM B aHanuae
npoekta uameHeHun KoHctutyumm Kbiprbidackon Pecnybnukm (3gecb M ganee  «npoekT
N3MEHEHMIY»), coaepXalLuMxcst B NpoekTe 3akoHa «O BHeECEHMU M3MeHeHUn B KOHCTUTyLMIO
Kbiprbiackon Pecnybnvkuy» (3gecb u ganee «3akoHonpoekt» CDL-REF(2016)051). 6ANIMNY
OBCE nony4un 3anpoc 16 asrycta 2016 r.

2. Mucemom ot 18 asrycta 2016 r. BOAUMNY OBCE npegnoxuno BeHeumaHckom
KOMMUCCUN MNPOBECTU COBMECTHbIA aHanmM3 MpoekTa W3MEHEHWA C LENbi0 OLEHKU €ero
COOTBETCTBMSA MEXAyHapoOHbIM CTaHgapTam B obnacTm npaB 4enoBeka M BEepXOBEHCTBa
npaea, a Takke obsasatensctBam B pamkax OBCE. BBuay cpoyHOro xapakrepa Bonpoca,
oOycrnoBneHHOro Tem akToM, 4YTO CpPOK NpoBedeHUs OoOLWEeCTBEHHOro obCyXaeHus
nctekaet 29 asrycta 2016 r., BANINMY OBCE n BeHeunaHckas KOMUCCUS OOTOBOPUITUCH O
noarotoeke [lpeagBapuTenbHOroO COBMECTHONO 3aKkMiYeHUss O COOTBETCTBUM MNpoekTa
N3MEHEHMI MeXOyHapodHbIM cTaHAapTam B obnacty npaB 4YenoBeka n obsa3atenscream B
pamkax OBCE.

3. 23 aerycta 2016 r. Oupektop BOWUMY OBCE oTBeTMn Ha NUCbMO, MOMTyYEHHOE OT
Jencteytowlero npegcenatensa Komuteta no  KOHCTUTYLMOHHOMY  3aKOHOAATENbCTBY,
rocygapCcTBEHHOMY YCTPOWCTBY, cydebHO-MpaBOBbIM BOMpocamM U pernameHTty 2Koz2opky
KeHnewa, nogteepaue rotoBHocTb BONIMNY OBCE npoaHanuanpoBaTb MPOEKT WU3MEHEHWI
COBMECTHO ¢ BeHeLaHcKkon KoMmuccuen.

4, -H OHA3uHbW, r-H Ewany, r-H ApyTioHsSH 1 r-xa XabpueBa O6binv npurnalleHsl B
KayecTBe JOKNag4YmMkoB BeHeLmaHCKoW KOMUCCUWN.

5. B 2015 r. BANMNY OBCE wn BeHeumaHckass KOMUCCUA YyXe MPOBOAUNU aHanu3
npegblayLiero npoekta nameHeHmin KoHctutyumm Kelprbiackon Pecnybnukn n npegcrasunu
CBOE COBMECTHOE 3akroveHue (3gecb u ganee «CoBmecTHoe 3akntodeHne 2015 ro,cl,a»).1
[o atoro, a umeHHo, B 2010 rogy, BOAUMY OBCE wn BeHeumaHckass KOMUCCUA Takke
nogaepxann ycunmsa Kelprbid3cTaHa MO NPOBEAEHUI0 KOHCTUTYLMOHHOW pedopmbl 1
noaroToBUNM psii AOKYMEHTOB C NPaBOBLIM aHANM30M PasfiMyHbIX 3aKkOHOB KbiprbidcTaHa, B
OCHOBHOM OTHOCUTENbHO CMUCTEMbI NPaBOCYAUSA M onpedeneHHbIX cyaebHbIX NHCTaHUMA, B
ToM uncne BepxosHoro Cyaa n KOHCTUTYLIMOHHON nanatsl.”

! CoBmecTtHoe 3aknioueHue BONMY OBCE u BeHeumaHckon komuccum no npoekTy 3akoHa «O BHeceHun
naMmeHeHun u pononHeHun B KoHctutyumto Kbipreidckon Pecnybnuku», 22 wuona 2015 r., Ha caiite
http://www.legislationline.org/documents/id/19831.

ZCwm, Hanp., «CoBmecTHoe 3akntoyeHne BAWMY OBCE n BeHeuuwaHCKoW KOMMCCHMM MO MPOEKTY WU3MEHEHWUIA
HOPMaTVBHO-NpaBoBoK 6asbl B chepe AMCLMNNMHAPHON OTBETCTBEHHOCTM cyaen B Kbiprbiackon pecnybnvkey, 16
uioHst 2014 r., Ha canTe http://www.legislationline.org/documents/id/19099; 3akntoyeHne BeHeumaHckom koMuccum
Mo MPOEKTY KOHCTUTYLMOHHOrO 3akoHa «O BHECEHUWM M3MEHEHWA U OOMOMHEHWUA B KOHCTUTYLMOHHBIA 3akoH «O
KoHcTuTyumoHHon nanate BepxosHoro cyaa Kbipreizckon Pecnybnuvkmy»», CDL-AD(2014)020, 16 wtoHst 2014 1., Ha
cante http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)020-e; 3akntodyeHne BeHeumaHckomn
koMuccun no npoekty KoHcTuTyumoHHoro 3akoHa «O KoHcTuTyumoHHoWn nanate BepxoBHoro cyaa Kblprbisckom
Pecnybnvkuy, CDL-AD(2011)018-¢, 20 UIOHSA 2011 r., Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)018-e; 3akntoyeHne BeHeumaHcKo komuccum
no npoekty KoHctutyummn Keipreisckonn Pecny6nukn, CDL-AD(2010)015, 8 wioHa 2010 r., Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)015-e; 3akntoveHne BeHeumaHcKo komMuccum
MO NPOEKTY U3MEHEHNI 1 AononHeHun B KOHCTUTYLIMOHHBIV 3akoH «O BepxoBHOM cyae Kbipreidckor Pecnybnvikm n
MECTHbIX cypax», CDL-AD(2008)041, 16 aekabps 2008 r., Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)041-e; 3akntoveHne BeHeumaHcKkon komuccum
Mo NPOEKTY KOHCTUTYUMOHHOro 3akoHa «OO6 opraHax cydelckoro camoynpasneHusi Kebiprbidckor PecnyGnukuy,
CDL-AD(2008)040, 16 pekabpsi 2008 r., Ha cawTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2008)040-e; 3akntoyeHne BeHeumaHCKOM KOMUCCUMM MO MPOEKTY U3MEHEHUN B KOHCTUTYUMOHHBIN 3akoH «O
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6. BBuay orpaHMyYeHHOCTW B CpoOKax, B HacTosliee BPeMsi HEBO3MOXHO OpraHu3oBaTb
noesgky akcreptoB B  KblprbiacTaH. Hactodwee [lpegsaputenbHoe COBMECTHOE
3aKrYeHMe OCHOBAHO Ha KOMMEHTapusX AOKNagyYMkoB OT BeHeumaHCKoOWn KOMUCCUUM U
akcneptoB BANIMY OBCE. 3akntoyeHne Obino nepeaaHo Kblprbi3CKMM BracTsM B KayecTBe
npegBapuUTENbHOrO COBMECTHOrO 3akntodeHnsa n obHapogosaHo 30 aerycta 2016 roga.
BeHeumaHckas komwuccua opobpuna 3aknoveHue BeHeuuwaHckon Komuccuen Ha 108
nneHapHom 3acegaHuun (Beneuus, 14-15 oktabpsa 2016 roga).

MpeameT aHanu3a

6. [aHHOoe 3aknioveHne paccmaTpuBaeT TOSbKO MPOEKT M3MEHEeHWW, npeacTaBreHHbIX
Ang  paccmoTpeHusi. Takum obpasom, Oyayynm OrpaHMYEeHHbIM, AaHHOE COBMECTHOEe
3aKnyYeHne He COAEPXWUT MOSMHOro U KOMMIIEKCHOro aHanusa BCeWl KOHCTUTYLIMOHHOW
cuctembl Kbipreidckon Pecnybnuvku.

7. MpenBapuTenbHOE COBMECTHOE 3ak/iovYeHne MNogHUMAaeT KIHYeBble BOMPOCHI U
BbiABNSeT  obnact, Bbi3biBawwWwme  06ecnokoeHHOCTb.  [lpeacTaBneHHble  Huxke
pekoMeHAauMM OCHOBaHbl Ha COOTBETCTBYIOLLUMX MeXOYHapoOHbIX cTaHAapTax B obrnactu
npaB 4YeroBeKka M BEPXOBEHCTBA 3akoHa, obs3atenbctBax B pamkax OBCE, ctanpaptax
Coeeta EBponbl 1 OOH, a Takke Ha npumepax Hagnexallen NpakTukA Opyrux rocygapcrs-
yyacTtHukoB OBCE u uneHoB Coeta EBponbl. Tam, roe aTo HeobxoouMmo, B OOKYMEHTE
TakkKe COAEpPXaTCs CCbIIKM Ha COOTBETCTBYKOLLME peKOMeHAauun, NpeacTaBrieHHble B
npeabiayLmx saknoveHmsx n otdyetax bAMMY OBCE n BeHeunaHckon kKoMnccun.

8. Momumo atoro, B cooTBeTcTBUMM € obssaTenscteamm OBCE u Coseta EBponbl no
obecneyvyeHunio yyeTa reHaepHbIX acnekToB BO BCEX CBOMX CTpaTernsax, NPUHMMaemMbIx mepax
W Bupax pgestenbHoctn,® B [lpeaBapWTenbHOM COBMECTHOM  3aKMOYeHUM  TakkKe
aHanNM3npyTCsl NOTEHUMArNbHbIE Pas3nuynst BO BIWUSIHUW, KOTOPbIE 3TU U3MEHEHWUst MOryT
oKasaTb Ha XXEHLUMH U MY)XX4YMH, a Takke obecneynBaeTcs BKIMOYEHNE acnekToB reHaepHoro
paBeHCTBa B NpaBOBOW aHaNu3.

9. Hacrtosiwee [peaBaputenbHOe  COBMECTHOE — 3aKk/lOYEHME  OCHOBaAHO  Ha
HeodMumManbLHOM nepeBoae NpoekTa U3MeHeHU. Bo3aMoXHble OLWMOKM B TEKCTE ABMSOTCS
crneacTeMeM oLnBoK, AONYLLEHHbIX NPU NepeBoae.

ctatyce cygen Kbiprbisckoi Pecnybnuvkmy, npuHaToe BeHelmaHckon komuccmen Ha 77-M MNMneHapHOM 3acedaHuu,
CDL-AD(2008)039, 16 pekabps 2008 r., Ha cawTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2008)039-e; 3akntoveHne BeHeumaHckor komwmccum no KoHCTUTyLMoHHOMY 3akoHy «O cyae MpUCSKHbIX
KblpreiactaHa, CDL-AD(2008)038, 16 aekabps 2008 r., Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)038-e; 3akntoueHne BeHeLmaHckon Kommuccum
MO MpOeKTaM 3aKOHOB O BHECEHWM W3MEHEHWA W JononHeHni B 3akoHbl (1) «O  KOHCTUTYLMOHHOM
cynonpoussoacTtee» (2) «O KoHctutyumoHHom cyae KeipreisctaHa», CDL-AD(2008)029, 24 oktabpsa 2008 r., Ha
caunte http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2008)029-e; «3akntoueHne BeHeumaHckon
KOMMCCUN O KOHCTUTYLMOHHOW cuTyauun B Keipreidckor Pecny6nukey», CDL-AD(2007)045, 17 nekabps 2007 r., Ha
cante http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2007)045-e; «3KCNepTHOE  3aKr4eHne
BOVMNY OBCE no npoekTy BHeceHUs1 uaMeHeHun B KoHcTuTyumio Kbipriisckon Pecnybnvkmy», 19 oktabps 2005 r.,
Ha cawnte http://www.legislationline.org/documents/id/1963; «[lpegBaputenbHoe 3akniodeHne BeHelmaHckon
KOMWUCCMUN MO KOHCTUTYLMOHHOW pedhopme B Kbipreidckort Pecny6nuke», CDL-AD(2005)022-e, 24 okts6pst 2005 .,
Ha canTte http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2005)022-e; «3akntoyeHne BeHeLunaHcKkon
KOMWCCWW MO NPOEKTY U3MeHeHun n gonornHenuin B KoHctutyumio Keipreisctana», CDL-AD (2002)33, 18 pekabps
2002, Ha canTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2002)033-€.

% Cm. n. 32 MNnana geitcteuin OBCE no noaaepXkke reHoepHoro paBeHCTBa, NPUHATOrO pelueHneMm Ne 14/04,
MC.DEC/14/04 (2004), Ha cainTe http://www.osce.org/mc/23295?download=true, oTHoCUTENBHO 06S13aTENbLCTB
no obecneveHuto yveTa reHaepHblx acnektoB B pgesaAtensHoctu OBCE; a Ttakke CrpaTternto reHgepHoro
paseHcTBa CoBeta EBponbl Ha 2014-2017 rr.,, Ha canute http://www.coe.int/en/web/genderequality/gender-
equality-strategy, koTopas npeacMaTpuBaEeT y4YeT reHAEepHbIX acnekToB BO BCEX CTpaTErMsix U Mepax B KayecTBe
O[JHOW U3 NATU CTPaTErMUYeCKUX Lienen.
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10. Wcxogs u3 BbILWEU3NOXEHHOrO, OaHHbIM JOKYMEHT HMKOMM OOpa3om He ymansiet
3HAYEHNSA MUCbMEHHbBIX UITM YCTHbLIX pPeKoMeHZauun unnm KoMMeHTapues, KoTopble BONIMY
OBCE u BeHeuuaHckas KoMucCUsi MOryT npeacTaBuTb B Oyayliem B OTHOLUEHMU
COOTBETCTBYIOLMX 3aKOHOAATEbHbLIX aKTOB UMW APYrMX CBA3AHHbLIX C HUMU 3aKOHOB.

UcTtopusa Bonpoca

11. KoHctutyums Keipreidckon Pecnybnukmn 2010 roga 6bina noaroToBneHa n NnpuHATa Ha
pedepengyme B utoHe 2010 roga. B 1o Bpemsa BeHeumaHckas komncena n 6OUMY OBCE
nogaep:xanu npouecc BHeceHus nonpasok B KoHctutyuuto 2007 roga, u 8 utonsa 2010 roga
BeHeumaHckass KOMUCCWSi MpeacTaBurna 3akmiodeHne no npoekty Kowctutyuun.* B
3aknoveHMn  Obin OTMEYEeH 3aMeTHbIi  NoBOPOT  KOHCTUTYyUMM B HanpaBneHuu
napriaMeHTCKON cucTemMbl M OblT 0goGpeH TOT akT, 4YTo OHa obecneumBana Gornee
cbanaHcupoBaHHOe pacnpegeneHve BnacTu, yCUneHne 3akoHoAaTeNnbHOW BNacTu, a Takke
cofepxana ycoBepLUEeHCTBOBaHHbIN pasaen no npasam 4yenoseka. B To e Bpems, B cBOEM
3aknoyeHmn 2010 . KOMMCCUMS  pekoMeHgoBana  BKMOYUMTb B KOHCTUTYUMIO
AONOMHUTENbHbIE Mepbl C Lenbio obecrnedeHns He3aBMCUMOCTM cyaebHbIX opraHoB, 6onee
4yeTkux npasun dopmupoBaHusa [NpaBuTenbcTBa M npeaenoB nonHomouunn lNpesnaeHTta
n3gaBaTb yKasbl M PaCMoOPsSKEHWs, a TaKkKe OrpaHUYeHUss CUNbHOW NMO3NLUN NPOKypaTypbl.
Kpome Toro, 3akniodeHve npusbiBano Bnactu Kelprbi3acTaHa nepecMmoTpeTb pelleHve 06
ynpasaHeHun KOHCTUTYLIMOHHOrO cyaa B KayecTBe OTAeNbHON cyaebHON NHCTaHUUK.

12. B cBoem 3akntodeHun 2010 r. nNO nNPOEKTY KOHCTUTYLMOHHOro 3akoHa «O
KoHcTuTyumMoHHOM nanate BepxosHoro cyga»,” BeHeumaHckas komucoms mpuBeTCTBOBana
TOT dakT, 4TO0 «B (PYHKUMOHANbHOM nnaHe, B npoekte KOHCTUTYLMOHHOrO 3akoHa
KOHCTUTYLUMOHHOE MnpaBoCyAMe paccMaTpuBaeTCs Kak oTAenbHas, caMoAocTaTtoyHas
cucTeMa BblHeCeHUsi cyaebHbIX pelleHuid, HECMOTPS Ha TO, YTO B UHCTUTYLMOHANbHOM
nnaHe KOHCTUTYUMOHHbLIN  KOHTpONb  ocywectengetcd KOHCTUTYUMOHHOW  nanaTou
BepxosHoro Cyga».

13. B 2014 r. BeHeumaHckad KOMUCCUSA MNOArOTOBWUNA 3aKSOYEHUE MO M3MEHEHUSM U
AOMNOMHEHUAM K KOHCTUTYLMOHHOMY 3akoHY «O KoHCTUTYUMOHHOM nanate BepxoBHOro cyaa
Kbiprbiackoin Pecny6nunkn»,® koTopble 6biny HanpaBneHbl Ha ynydweHue paboTbl Manatbi.
OpHako HekoTopble 13 NPEeANOXKEHHbIX U3MEHEHUIA U AOMNOMHEHUA NOABEPIINCL KPUTUKE, B
4YacTHOCTW, BBedeHue npobnematuyHon npoueaypbl, nossonsaswen KOHCTUTYLMOHHON
nanaTte NpeAoCTaBNATb Pa3bACHEHNS N0 CBOMM NpeabiayLLyM pelueHusam.’

14. B cBoem CoBmecTHOM 3akntoueHun 2015 roga® BAUMY OBCE u BeHeuuaHckas
KOMUCCUS OTMETWUNK, YTO HEKOTOpble U3 MNPEeanoXeHHbIX AOMOSIHEHUA U N3MEHEHUN
HEraTMBHO BNUAMNN Ha MHCTUTYLMOHANbHBIN CTaTyC U ponb KOHCTUTYUMOHHOW nanaTtbl Kak
opraHa cygebHoro KOHTpOns, NpPoBEPSIOLLErO COOTBETCTBME 3aKOHOB, MPOEKTOB 3aKOHOB U
poroBopoB KoHcTuTyuun. 3smMeHeHnsa 1M OONOSMHEHMS TakKe aHanM3vMpoBasnucb C TOYKK
3peHnsa pasgeneHus Brnactem n HesaBucumoctu cygebHom cuctembl. UMY OBCE wu
BeHeLmaHckas KoMMccua NPUBETCTBOBANN TOT (PaKT, YTO OT STUX N3MEHEHUIN U SOMOMHEHUI
no3xe oTkasanucb. HekoTopble 13 NpeAcTaBNEHHbIX A5 HACTOALWEro aHanm3a M3MeHeHumn
BHOBb BbI3blBalOT 03a604EHHOCTb (3TO B NEPBYIO 04epeab kacaeTcs ponn KOHCTUTYLIMOHHON

4 [okymeHT, umMtMpyembin B cHocke 2 («3akniodeHne BeHeumaHckonm komuccum no npoekty KoHctutyuumn

Kbipreidckon Pecnybnuku» (2010 r.)).

° [oKyMeHT, unTupyemMbii B cHocke 2 («3akmntoveHne BeHeumaHcKkon koMuccum no npoekTy KOHCTUTYLMOHHOro

3akoHa «O KoHcTtutyumoHHol nanate BepxosHoro cyaa Keipreidckon Pecnybnuku»» (2011 r.)).

6 [OKyMeHT, uMTupyembii B CHocke 2 («3akntoyeHve BeHeumaHCKOM KOMUCCUMM MO MPOEKTY WU3MEHEHUN B

KoHcTutyumio oTHocuTenbHo KoHCcTUTyLMOHHOM nanatel BepxosHoro cyna Kelpreidckon Pecnybnuku» (2014 r.)).
Tam xe, nn. 42-48 («3aknioyeHne BeHeunaHCKOW KOMUCCUM MO MNPOEKTY U3MeHeHun B KOHCTUTyuuto

oTHocuTenbHO KoHcTuTyLMoHHoM nanaTel BepxoBHoro cyaa Keiprbiackon Pecny6nuvkmy (2014 r.)).

8 [okymeHT, umtupyembii B cHocke 1 («CoBmecTHoe 3akntoveHne BANMY OBCE n BeHeumaHcko kommccum no

npoekTy 3akoHa «O BHeCeHUN nameHeHun n gononHeHu B KoHctutyumio Keipreidckon Pecny6nuku»» (2015 1.)).
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nanaTbl, HE3aBMCMMOCTU CyaAeOHON BNacTu 1 ponu NPOKypPOPCKOW CIyObl - CM. NOAMYHKTbI
c4.1.n0 4.3. n4.6. Huxke).

KpaTkoe usnoxeHue

15. B npenctaBneHHOM MpOEKTe, Cpean Mnpoyvero, cogepxarca npeanoxeHus oo
N3MEHEHMN KOHCTUTYLIMOHHBIX MOJIOXKEHMIA O CTaTyce MexXAyHapoOHbIX [LOroBOPOB B
obnacTtu npaB YenoBeka U NX MOMOXEHUM B Mepapxum HOpPM, O pasdeneHun BnacTten, ob
0CBOOOXOEHUN OT AOIMKHOCTEN YreHoB KabuHeTa MMHUCTPOB, O Nopsigke OCBOOOXAEHUS OT
OOIDKHOCTU/HA3HAYeHMs Ha OOMMKHOCTb raB rocyaapCTBEHHOW agMUHUCTPaLUN HA MECTHOM
YPOBHE, O HE3aBMCMMOCTU cyaebHOn BnacTu u cygen, a Takke o ponu BepxoBHoro cyaa u
KoHCTUTYUWOHHON nanaTbl.

16. B uenom npusHaBasi BO3MOXHYH0 HEOOXOAMMOCTb B MPOSCHEHUM HEKOTOPbLIX YacTen
KoHctutyuun 2010 roga, BOUMY OBCE wn BeHeumaHckas KOMWUCCUSI OTMEYalOT, YTO
npeanoXeHHble N3MEHEHUSA MOIYT OKa3aTb HeraTMBHOE BnvsiHME Ha GanaHc BnacTu, nytem
YCUNEHNUS  MOSIHOMOYMA  WUCMOSTHUTENBbHOM BeTBM U ocrnabneHnss  NOSIHOMOYMN
3aKkoHogaTesnbHOM M, B ewe Oonblwen creneHu, cygedbHon BeTBU. B uyacTtHocTu, XxOTS
KOHCTUTYUMOHHaA nanata M coxpaHseT CBOUM (PYHKUUKW, MPOEKT WU3MEHEHUN CepbesHOo
BNUSIET Ha €e MHCTUTYLUMOHAIbHbIN CTaTyC M pofib B KayecTBe 3hdEeKTMBHOMO opraHa
cynebHOro KOHCTUTYLUMOHHOIO KOHTpons. HekoTopble M3 NpeafioKeHHbIX WM3MEHEHUN
BbI3bIBAlOT ONACEHNSA B CBETE UX COOTBETCTBMS KMHOYEBLIM AEMOKPATUYECKMM NPUHLMMNAM,
B 4aCTHOCTW, MPUHLUMY BEPXOBEHCTBA MpaBa, pa3feneHuto Briactem U He3aBUCKMMOCTM
cyneOHbIX OpraHoB, a TaKkke MOryT MPUBECTM K HapYLUEHMIO HEKOTOPbIX MpaB YerioBeka U
OCHOBHbIX cBOOO/.

17. C uenblo copencTBus BonbliemMy COOTBETCTBUIO 3aKOHOMPOEKTa MeXOyHapOOHbIM
cTaHgapTam B obractu npaB 4yenoBeka u obssatenbctBam B pamkax OBCE, n ¢ yyetom
npobriemMaTnYHbLIX BOMPOCOB, NMOoaHATbIX B CoBmecTHOM 3akntodeHun 2015 roga, BANMNY
OBCE n BeHeuunaHckasn komuceunsa npeanaratoT cregyowme pekoMmeHgaumm:

A.  rapaHTUpoOBaTb, YTO «BbICLUME LIEHHOCTMY», BKMOYEHHbIE B YacTb 1 ctatbu 1, He
OyayT Mcnonb30BaHbl ANS OrpaHUYeHus MpaB YenioBeKka M OCHOBHbIX CBOGOA;
[nn. 38 n 100]

B. oTkasaTbCs OT M3MeHeHun npoueaypbl paboTbl KOHCTUTYUMOHHOW nanaThl,
npegycMoTpeHHonW  crtatbed 97, oCTaBMB B CUEe  CYLLECTBYIOLLYIO
dopmynmposky; [n. 64]

C.  UCKMIOYMTb MCMpaBfeHHy 4YacTb 2 cTatbm 96 006 obdAsatenbHOM npupoae
«pasbAcHeHUn» BepxoBHOro cyga, COXpaHMB CYLLECTBYIOLLYKD (hOPMYNUPOBKY
yactu 3 cTtatbu 96, cormacHo KOTopoW, pelweHus BepxoBHoro cyaa
OKOH4YaTenbHbl M 0OXanoBaHMo He noanexart; [nn. 68 n 70]

D. nepecmoTpeTb BBefdeHue obA3aTenbHOro Ans cygen oTkasa OT npaBa Ha
HEeNPUKOCHOBEHHOCTb  NMYHOW  UH(opmaumm B 4Yactm 8-1 cratbm 94
KoHcTutyuun; [n. 81]

E. coxpaHuTb SeiCTBYIOLWY (POPMYNMPOBKY YacTn 2 ctatbu 41, rapaHTuUpyloLen
JO0CTyN K adpdeKkTMBHLIM CpeacTBaM MNpaBOBOM 3aliUTbl B Cryyae HapyLleHus
npaB YerioBeka 1 OCHOBHbIX cBoboz; [n. 109]

F. 4YeTKO 0003HauYUTb OCHOBaHMS LS NUWEHWS rpaXKgaHcTBa B Yactn 2 ctatbun 50
3aKOHOMNpoeKkTa W npeaycMoTpeTb COOTBETCTBYHOLUME NPaBOBble rapaHTuu,;
[n. 111]

G.  UCKMYMTb YacTn 6 n 9 n3 ctatbn 2 3akoHonpoekTa. [Nn. 113 n 116]
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Kak paHee 6bino pekomeHgoBaHo B CoBmMecTHOM 3akmtoveHmn 2015 r., KOHCTUTYLMOHHAas
npoueaypa BHECEHMSI MONPABOK A0SMKkHA ObiTb cobntogeHa B COOTBETCTBUM CO cTaTben 114
KoHcTuTyumn. MHunumatmea npoBedeHus pedepeHayma TpebyeT He TOMbKO MNpUHATUS
pellueHns 60nbLUIMHCTBOM B ABE TPETU rofiocoB, HO M NpedBapUTENbHOro NPOBeAEHUs], Kak
MWUHUMYM, TPEX YTEHMM C WHTepBanoM B [fABa Mecsaua. B cnyyae comHeHun
KoHCTUTyumoHHOM nanaTe, BEPOSITHO, NpuaeTca pewaTb, cnegyet nm cobnopatb
ykasaHHylo npoueaypy.’

B mekcm [IpedeapumesibHO20 COBMECIMHO20 3aK/IIOYeHUsI MaKXe 8KJIH0YeHbl
donosiHumesnbHble peKoMeHOauuu, 8bi0esIeHHbIE XUPHbIM WpPUgMmMom.

18. BOWUMY OBCE w©n BeHeumaHckasi KOMMUCCUMSI TOTOBbl MNPeAoOCTaBUTb BNacTAM
KbiprbiacTaHa nobyo ganbHenwWwyo noMoLb B Criyd4ae HeobXxoauMoCTu.

AHanus n pekomMeHgaumm

1. TMMpoueaypa BHeceHA nameHeHun B KoHcTutyuuio

19. Kak 6bino ykaszaHo B CoBmecTHOM 3akmntoveHumn 2015 roga, nepBbii BONPOC, KOTOPbIN
BO3HMK, Kacancsa TOro, Kakaa npoueaypa AomkHa OblTb MCnonb3oBaHa AN BHECEHUS
nonpasok B KoHctutyuuto 2010 roga.

20. Yactb 1 ctatbm 114 pgencteytowern KOHCTUTYUUKM rnacut, YTo «[3]akoH O BHECEHUU
M3MeHeHnrn B HacTodAwyk KOHCTUTyuuio MoOXeT ObiTb NpuHAT  pedepeHaymom,
HasHa4vaembiM XKoropky KeHelwemy. [lanee, yactb 2 TOW e CTaTbM rMacuT, YTo N3MEHEHUS
nonoxeHun B pasgenax Il - VIII KoHcTuTyuumn BkNouMTENBHO (TO ecTb cTaTtbn ¢ 60 no 113,
KOoTopble OMpeaensioT COOTBETCTByLWME OYHKUMM W MONTHOMOYUS UCMONHUTENBHON,
3akoHogaTtenbHon u cyaebHon BeTBen BrnacTun, ApYyrnx opraHoB rocygapCTBEHHOM BNacTy U
MECTHOro CcamoyrnpasrieHns) MoryT npuHumatbes XKoropky KeHewem no npeasiokeHuto
OonblwKnHCTBa OT obuwero yncna genyrtatoB >Koropky KeHewa, nubo no vHuMUMatTMBE He
meHee 300 Tbica4y un3bupatenen. Takum obpasom, 4vactb 2 ctatbm 114 npeanaraet
YAPOLLEHHbIA METOA BHECEHUA U3MEHEHUN B MHCTUTYUMOHAmbHble pasaenibl KoHCTUTyLmnn
Xoropky KeHewem 6e3 nposegeHuss pepepeHgyma. B 10 ke Bpems, cornacHo crtatbe 4
3akoHa «O BctynneHun B genctane KoHctutyumm 2010 r.», nonoxeHnsa yactu 2 ctaten 114
BCTynatoT B cuny Tonbko B 2020 2. OgHako, faxe He BCTYNuB B AENCTBUE, 3Ta YacTb BCE Xe
Ba)kHa AJ19 NOHMMaHus Bcen ctatbun 114.

21. 3akoHOMPOEKT KacaeTCd M3MEHEHUA B MOMOXEHUSX, COOEPXALLMXCS HE TONbKO B
pasgenax Il - VI, HO n B gpyrnx pasgenax. CnegosaTtenbHO, npouenypa BHECEHUS
n3ameHeHun B KOHCTUTYUMIO, nNpedycMoTpeHHas 4Yactbto 1 crtaten 114, umeet npsmoe
OTHOLLEHWE K NnpeaMeTy aHanusa, Tem 6onee, 4TO HEKOTOpPbIE N3 NpeaiaraemMblX U3MEHEHMWN
KacaroTcs npaB YenoBeka M OCHOBHbIX cBO6OS.

22. B yactu 3 ctatbu 114 onucaHa npouegypa BHECEHUSI U3MeHeHn B KOHCTUTyLmIo, B
YacTHOCTW, B Hel rosoputcs, 4to >Koropky KeHelw npuHUMaeT 3akOH O BHeCeHun
N3MeHeHU B TeveHne 6 mecsaueB CO AHA ero npeacTaBreHns Ha paccMOTpeHue (nepsoe
npeanoXeHue), 4YTo 3aKOH O BHECEHUU W3MeHeHun npuHumMaeTca >Koropky KeHewem
OOMbLWMHCTBOM HE MeHee ABYyX TpeTen roriocoB OT obwiero yucrna genyTtaTtoB nocrne
npoBeAeHNa He MeHee TpPeX YTEHUN C MHTepBasrioM B 2 Mecdua (BTOpoe NpeasiokeHune), u
YTO 3aKOH O BHECEHUWN U3MEHEHUN MOXET ObITb BblIHECEH Ha pedepeHayM Mo MHUunaTuee
He MeHee [OByX TpeTen oOT obwero uucna pgdenytatoB Xoropky KeHewa (TpeTbe
npeanoxexHve). B 1o xe Bpemsi, HEICHO, NPUMEHSIIOTCA NN 3TU Npoueaypbl B OTHOLLEHUU

9 OokymeHT, untupyembin B cHocke 1, n. 13 («CoBmecTtHoe 3akntodeHne BOWUMY OBCE u BeHeuuaHckon
KoMmuccum no npoekty 3akoHa «O BHeCeHMU u3MeHeHur un gononHeHun B KoHctuTyuuio Kblprbi3ckom
Pecny6nukm»» (2015 r.)).
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N3MEHEHWI, NPefyCMOTPEHHbIX YacTblo 1 ctatbu 114, U U3MEHEHWI, NPELNOXKEHHbIX U
0406pEHHBIX B COOTBETCTBUM C YacTbto 2 ctaTbn 114 (HaumnHada ¢ 2020 r.)

23. B CosmecTtHOM 3akntodeHnn 2015 r. QUMY OBCE n BeHeuunaHckaa komuccusi
3asBUIK, YTO UHULMATMBA NO NPOBeAEeHU0 pedepeHayma, yrnoMsaHyTas B Yactu 1 ctatbu
114, anpuopu OOfMKHa COOTBETCTBOBATL Mpoueaype, NpeayCMOTPEHHOM YacTbio 3 CcTaTby
114 (TO ecTb, YTO MHMUMATMBA NpoBeAeHMs pedepeHaymMa He TONMbKO AO0SMKHa ObiTb
npuHATa GONbLUMHCTBOM B ABE TPETM FOMOCOB, HO M YTO el AOMKHbI NpeawecTBoBaTh He
MeHee Tpex YTeHUN C MHTepBarioM ABa Mecsaua). TeM He MeHee, Takoe TOSKoBaHue He
ABNAETCA OYeBMAHbIM, M KOHCTUTYLMOHHOW nanarte, BO3MOXHO, noTpebyeTrcsa npuHATb
peLleHue no aTomy Bonpocy. ™

24. Takoe TOMKOBaHWe COOTBETCTBYET MNpuHUMNAM  Hagnexawen mnpakTukn u
npegbligywimm  3amedanHuam  BOUIMY OBCE wn BeHeumaHcKoM KOMMUCCUK, KOTOpble
npegocTteperany  MNpoTMB  MPOBEAEHUS  KOHCTUTYUMOHHBLIX  pedepeHaymoB  6es
npeaBapuUTENbHOIO FOMOCOBAHUA MO MPUHLUMMNY KBaAnNUUUMPOBAHHOrO OOnblUMHCTBA B
napnameHte. ToT ¢akT, YTO BO BpeMsa npouenypbl pedepeHgyma He MOXET NpoBOAUTLCS
HUKaknx gebaTtoB, NoABEPrHET 3TOT MHCTPYMEHT MNPSAMOW AEMOKPaTUM PUCKY MONEMUKM,
NOXHOM MHGOpMauun n 3noynoTpebneHns gemokpatven, ecnu npouegypa He Oyaer
TWaTenbHO OpraHn3oBaHa B COOTBETCTBUM C OBGLLENPUHATBIMKM  AEMOKpaTU4EeCKUMU
Hopmamn.'' BAMMY OBCE u BeHeuuaHckas KOMWUCCUS YXe MOOYEPKMBANM B CBOEM
npeabigyleM COBMECTHOM 3aK/lOYeHUW, YTO «MOSIOKEHUs, NPOonuChbiBaloWme npaBo
BHOCUTb M3MeHeHna B KoHcTuTyumto, [...] MOryT B 3HaYMTENbHOW CTEMEHW BIIMATb Ha
dyHOaMeHTanbHble  MOMUTMYECKMEe  Mnpoueccbl  wunu  onpedendate  ux.  [lomumo
rapaHTMpPOBaHUSA  KOHCTUTYLMOHHOMW W  MNONMUTUYECKON CTabUNBbHOCTW, MONOXEHUA O
cneumanbHbIX Npoueaypax BHECEHNS nonpaBok B KOHCTUTYUMIO HaueneHbl Ha SOCTUXEHUe
LUMPOKOrO KOHCEHCYCa; 3TO YyKpenndeT JermTUMHOCTb KOHCTUTyuun u Tem cambiM
NONUTUYECKYIO cuctemy B UenoMm. KpanHe BaHO, 4ToObl 3T nonpaBku ObiNn BHECEHbI B
CTPOrOM COOTBETCTBUM C MOMOXEHWAMM, coaepxawmmucst B camoit KoHctutyumm».*? B
nobom cnyyae, KOMMNETEHTHble TOCYAApPCTBEHHbIE OpraHbl OOSPKHbI HanpaeBnsiTb CBOM
ycuUnua Ha npoBedeHve BCeoObeMNIoWen AUCKyCCMM Ons OBCYXKOEeHUS BHOCUMbIX
N3MEHEHMWI 1 NPefocTaBnsaATb HEOOXOAMMbIN NEPUOA BpeMeHN Ana ob6ayMbiBaHus, a Takke
[I0CTAaTOYHOE KONMYECTBO BPEMEHM AMsi NOAroToBKM pedeperayma (rae 3To npumerHnmo).™

25. B uenom, Borpocbl, KOTOpble pellawTcs nyteM pedepeHayma, He LOIMKHbl ObiTb
HeonpeaeneHHbIMU UNU TyMaHHbIMW, a 3aKOHOMPOEKT, MPUHATBIN Takum obpasoM, He
OOMKEH OCTaBNATb BaXHble BOMPOCbI Ha pasbsCHeHWe W onpegeneHve B Oyayuimx
3akoHax.'* B KOHTEKCTe HbIHELIHero npeanoxeHns pedopMbl CrieayeT OTMeTWUTb, YTO
NPOEKT U3MEHEHUI OCTaBNSAET HepeLUeHHbIMU Takue KIYeBble BOMPOChI, Kak npoueaypa
ocBOBOXOEeHNs OT JOSMKHOCTM cygen (Yactb 3 (2) ctatbum 64), ycnosus v npouenypsl
3aLUMTbI NMMYHOM MHOPMaummn cyaen (Y4acTb 8 (1) ctatbn 94) U OCHOBHbIE ANCLMNINHAPHBIE

10 [okymeHT, uMtupyembii B cHocke 1, nn. 20-22 (CoBmecTHoe 3akntoveHne bOUVMY OBCE n BeHeumaHckomn
KoMmccum no npoekty 3akoHa «O BHeceHWn wuameHeHun u pononHeHun B KoHctutyumio  Kbelprbi3ckow
Pecny6n|/|Kv|» (2015 1.)).

! Tam xe, n. 25 («CoBmecTHOe 3akntoveHne BANMY OBCE n BeHeumnaHckon kommccmum nNo NpoekTy 3akoHa «O
BHECEHUN U3MEHeHWA u pononHeHun B KoHctutyumio Keipreidckonn Pecnybnukum»» (2015 r.)). Cm. Takke
BeHeumnaHckas komuccus, «[doknag o KOHCTUTYUMOHHOM nonpaske», CDL-AD(2010)001, 19 ansapsa 2010 r., n
241, Ha cante http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e; wn
«3aknoyeHne no npoekTam Tpex KOHCTUTYLMOHHBLIX 3aKOHOB, BHOCALLMX nonpasBku B KoHctutyumio Mpyaumy,
CDL-AD(2013)029, 15 OKTA6pS 2013 r., n. 31, Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)029-e.

2 JokymeHT, uutupyembin B cHocke 1, n. 23 («CoBmecTHoe 3akntoyeHue BOWNMY OBCE w BeHeumnaHckon
KoMuccum no npoekty 3akoHa «O BHeceHWM wuameHeHun u pononHeHun B KoHcTutyumio  Kbelprbi3ckow
Pecny6n|/n<m»» (2015 1.)).

% Tam xe, n. 24 («CoBmecTHOe 3akntoueHne BOUMY OBCE n BeHeunaHckon koMuccuMmn NO NPOEKTy 3akoHa “O
BHeceHmm N3MeHeHU 1 gononHeHuin B KoHcTtutyumto Keipriisckon Pecnybnuku»» (2015 r.)).

* Tam xe, n. 28 («CoBmecTHOoe 3akntoveHne BANMY OBCE n BeHeumnaHcko kommccum no npoekTy 3akoHa «O
BHECEHUN N3MeHeHWI 1 gononHenni B KoHctutyumio Keiprbidckor Pecnyonukm»» (2015 r.)).



http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)001-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)029-e

-9- CDL-AD(2016)025

npouenypbl (ctatbss 95). B OTHOWEHMN BCEX YKa3aHHbIX CIy4aeB MPOEKT WM3MEHEHUN
NOSICHAET, YTO 6onee nogpobHbIe NONOXeHUs1 ByayT NpeacTaBneHbl B 3akoHax. MoCcKOMbKy
cofepXaHue Takux 3aKOHOB He ObINo elle Aaxe HameyeHo, rpagaHe He MMEeKT YeTKOro
npeAacTaBneHns 0 TOM, Kakne U3MEHeHUsa UM NpeanaratT NogaepXuBaTtb Ha pedepeHayme.
MpocuTb rpaxgaH y4acTBoBaTb B TaAKOM «CIienom» roflocoOBaHWW, 3HaAYUT CTaBUTb MOA
COMHEHMEe caMy CyTb HapOAHbIX pedepeHayMOoB, YTO HEQOMYCTUMO.

26. W, HakoHel, npouecc BHECEHMS U3MeHeHUN B KOHCTUTYUMO AOMmKeH ObiTb OTMEYeH
BbICOYANLLUMM YPOBHEM MPO3PAYHOCTM W  MHKIHO3UMBHOCTM, OCOBEHHO Torga, kKorga
npegnaraeMble W3MEHEeHUs, paccMmaTpvBaemble B [aHHOM [OKYMeHTe, 3aTparusaroT
KntoyeBble acnekTbl KOHCTUTYUMM, B TOM YuCre, porib BbiCWEN CyaebHOM MHCTaHUMKM unu
KoHCTUTYUMOHHON nanatbl, (YHKUMOHUPOBAHME OpraHoB rocy4apCTBEHHOW BflacTu U
He3aBMCUMOCTb cyaebHom cuctembl. B aTonm cBaA3M crniegyeT NOMHWUTL, YTO cTaTbst 52
KoHCTUTYyuum rnacut, 4to rpaxxgaHe MMetoT NpaBo «y4acTBOBATb B OOCY>KAEHUN U NPUHATUN
3aKOHOB M peLleHuin pecnybrmMKaHCKOro 1 MEeCTHOro 3HadeHus». [1po3padyHoCTb, OTKPLITOCTb
N WHKMIO3MBHOCTb, a Takke COOTBETCTBYIOLUME CPOKW W YCMNOBUA [ONS BbIpaXeHus
pa3HOOOpPa3HbIX MHEHWA W NPOBEAEHUS] LUMPOKOro OBCYXOEHWUs CMOPHbIX BOMPOCOB
ABNAOTCA  KMtoyeBbiMM  TpeboBaHWSIMM  [EeMOKpaTMYECKOro npouecca COCTaBeHus
KOHCTUTYUMM W CNOCOBCTBYKOT TOMY, YTOObl TEKCT KOHCTUTYUMWM Oblfl NPUHAT BCEM
06LLIECTBOM 1 OTpaxan Bomno Hapoaa.'®> B yacTHOCTM, B mpouecce AOMKHbl y4acTBOBaTb
NONUTUYECKNE UHCTUTYTbI, HENPABUTENbCTBEHHbIE OpraHM3auum n 06beANHEHUS TpaXKaaH,
HayuHble kpyr, CMW un wnpokas obLiecTBeHHOCTb; ® aTOT npoLecc Take BkrtovaeT B cebst
aKTMBHOE BOBMEYEHNE NNL, U rPYNM, TaKUX Kak MEHbLUMHCTBA, KOTOPble B NPOTUBHOM Cry4yae
OKaXyTCs coumanbHO oTdyxaeHHbIMU.Y C yyeToM BCero BbiLLEeCKasaHHOro, pekoMeHayeTcs
npeanpuHATL HeobxoamMmble Mepbl ANst TOro, YToObl B Crly4ae HacTosilwen u oyaylmx
NonbiTOK BHECEeHMss U3MeHeHMM B KoHcTUTyuulo, Bce COOTBeTCTByKLME
3auHTepecoBaHHble CTOPOHbI, B TOM YMCIie HenapnaMeHTCKMe NonuMTu4yeckue napTum,
rpaxkgaHckoe oOLWecTBO U LWMPOKasi OOLUEeCTBEHHOCTb, ObINMM MH(pOPMUPOBaHbI O
npepnaraeMbiX NU3MEHEeHUAX U y4acTBOBanu B 06CYy)XAeHUN 3TUX BONMPOCOB B paMKax
pasnnyYHbIX AUCKYCCUOHHbLIX NnatcgopM; Takke Heob6xoauMo npenocTaBUTb Bpems
Ana obcyxaeHMA npeanaraeMbiX WM3MEHEHUWM Ha BCeX YPOBHAX. JTO MO3BONUT
rapaHTMpoBaTb, YTO Ha yTBepxxaeHue B Xoropky KeHelw 6yayT npeacraBneHbl U3MEHeHMs,
MOMNb3YOLLMECS LUMPOKOI OBLLIECTBEHHOM NoAAepXKon.

* B cBsam ¢ NpuHATMEM 3akoHogaTtenbctBa cMm. [okymeHT MockoBckoro coseluaHns KoHdepeHumm

no yenose4eckomy namepenuio CBCE (1991 r.), n. 18.1, Ha canTte http://www.osce.org/fr/odihr/elections/14310,
COrNacHoO KOTOPOMY, «3aKoHO4ATenbCTBO OyaeT paspabaTbiBaTbCs M MPUHMMATLCA B pes3ynbTaTe OTKPbITOro
npoLecca, oTpaxaroLero Bomnio Hapoaa nnbo HenocpeacTBEHHO, MO0 Yepes M3bpaHHbIX UM NpeacTaBuTENEN».
Cwm. Takke «3aknioveHne BeHelmaHCKoOM KOMUCCUMM MO TPeM MpaBOBbIM BOMpOCaM, BO3HUKAOLWMM B npouecce
pa3paboTkn HoBow KoHcTutyumm Benrpum», CDL-AD(2011)001, 28 mapta 2011 r., n. 18, Ha caiTe
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)001-e " «CBopHUK
3aKnoveHnn  BeHeuMaHCKo KOMUCCUM  OTHOCUTENBbHO KOHCTUTYLMOHHBIX MOJIOXKEHUA O nonpaekax kK
koHcTuUTyuumn» (Compilation of BeHeumaHckaa komwuccusas Opinions concerning Constitutional Provisions for
Amending the Constitution), CDL-PI(2015)023, 22 pekabpss 2015 r., pasgen C, ctp. 5-7, Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1(2015)023-e.

® Tam xe, n. 19 («BaknoyeHne BeHeumaHCKOW KOMMCCMM MO TpeM NpPaBOBbIM BOMPOCaM, BO3HWKAKOLWMM B
nPouecce paspaboTku HoBor KoHcTutyuum BeHrpun» (2011 r.)).

7 cwm. BepxoBHbli komuccap OBCE no pgenam HaumoHanbHbiXx MeHbWUHCTB (BKHM), «JliobnsiHckue
pekoMeHAauMmn No UHTErpaumm pasHoobpasHeix coobulects» (2012 r.), MpuHumn 2, ctp. 9 v MpuHumn 23, cTp.
32, Ha canTe http://www.osce.org/hcnm/96883?download=true.

8 Bonee noapobHble pekoMeHZaUMy MO MOBLILLIEHUI0 POSNN OOLLECTBEHHOITO 0OCY)XAEHUSA B 3aKOHOAATENbHOM
npouecce cm. B «OueHke 3akoHogaTtenbHoro npouecca B Koipreidckon Pecnyonukey, BONMY OBCE, aekabpb
2015 r., nn. 63-72, Ha cawnTe http://www.legislationline.org/documents/id/19881; u B «[MpegBapuUTenbHON OLEHKE
3akoHogaTenbHoro npouecca B Kbiprbiackon Pecny6nvke», anpenb 2014 1., B YacTHOCTU, nn. 44-48, Ha canTe
http://www.legislationline.org/documents/id/19084. Cm. Takke «PekomeHgaumm no paclMpeHuto yyacTud
06LWEeCTBEHHbIX OOBLEAMHEHUI B MPUHATAM PELUEHUA Ha TroCygapCTBEHHOM YpPOBHE»  (PEKOMeHaaumu
paspaboTaHbl yyacTHMkamu dopyma rpaxgaHckoro obLlecTsa, opraHM3oBaHHOro Ha nonsix [JononHMTenbHOro
coBellaHnuss OBCE no yenoBeuveckoMy M3MepeHMWI0, MOCBSsILLEHHOro cBoboae MUpHbIX cobpaHuii n ceoboae
obbeauHeHun), Bena, 15-16 anpensa 2015 r., Ha canTte http://www.osce.org/odihr/183991.



http://www.venice.coe.int/
http://www.osce.org/fr/odihr/elections/14310
http://www.osce.org/fr/odihr/elections/14310
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2011)001-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2015)023-e
http://www.osce.org/hcnm/96883?download=true
http://www.osce.org/hcnm/96883?download=true
http://www.legislationline.org/documents/id/19881
http://www.legislationline.org/documents/id/19084
http://www.osce.org/odihr/183991
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2. «Bbicwiue KOHCTUTYLUUOHHbIe UEHHOCTUN»

27. [Tlpepnaraemble M3MeHeHUs K cTaTbe 1 cogepXaT YyKasaHuMe Ha psg  «BbICLUMX
LEHHOCTEN», TaKMX KaK «CTpemIieHMe K cyacTblo, «oboBb kK PoguHe», «4ecTb MU
OOCTOMHCTBO», «eOWHCTBO Hapoga KblprblsacTaHa», «MUP W coOrflacMe B CTpaHe»,
«COXpaHeHne N pasBUTUE A3blKka U HaUMOHANbHOW KyNbTypbl», «bepexHoe OTHOLWEHWE K
UCTOPUM», «HPABCTBEHHOCTb», «CEMbsl, AETCTBO, OTLOBCTBO, MaTEPUHCTBO», «COYeTaHue
Tpaguuum n nporpecca». B npeambynax nnn cammx TekCcTax KOHCTUTYLUMA, Kak npasusio,
o603HavalTCa yHOaMeHTanbHble NPUHLMMBLI U LEHHOCTM TOr0 WM UMHOrFO rocygapctea v
ero Hapopa, KOTOpble BbINOMHSAIOT CBOEro poaa obbeauHsiowylo dyHkumio.”® OpaHako
BeHeumaHckas KOMUCCUSI CYMTAET, YTO «B KOHCTUTYLUKU cnenyeT nsberatb OKOHYaTENBHOMO
onpedeneHnss U YCTaHOBMEHUS Tex LEHHOCTEN, B OTHOLUEHUM KOTOpbiXx B obliecTBe
CYLLECTBYIOT pasnuyHble 060CHOBaHHblE MPEACTaBneHus. Takume LEHHOCTU, a Takke WX
npaBoBble MOCNEeACTBUS, OOMMKHbI CTaTb NPeaAMeTOM 3Tuyeckux aebaTtoB B obwiectse U
OObIYHbIX OeMOoKpaTMdeckux npouenyp npu cobniogeHun obssaTenbCTB rocygapctsa B
o6nacTv NpaB YenoBeka v ApYrix MexayHapoaHbix 06s3aTenscTe».

28. B aTOM KOHTekCTe cnegyetr OTMETUTb, COrflacHo yactu 2 crtatbuM 16 KoHCTuTyumn,
npaBa 4YerioBeKa N OCHOBHblE CBOOOALI «SIBISIIOTCS BbICLUEN LLEHHOCTbIO». O4HAKO COrnacHo
HOBOM (OOPMYNMPOBKE, MNpenCTaBfiEHHON B MNPOEKTE W3MEHEHWW, npaBa 4erioBeka WU
OCHOBHble CBOOOAbI «OTHOCATCA K BbICLUMM LIEHHOCTAM». OTO MOXET 0Ccnabutb 3Ha4MMOCTb
N cTaTyc Takux npas n cBobog B npaBoBon cucteme Kbiprbidackon Pecnybnuku (Takke cm.
nn. 40-42 Huxe).

29. T[loMMMO 3TOro, MCMOsb30BaHHbIE TEPMWUHBI MOTMYT Bbi3biBaTb NpoOMnembl, B crny4vae
npuaaHMs TakMM KOHCTUTYLMOHHBIM LEHHOCTAM HPUANYECKOrO 3HaYeHus, Kak 3To, Mo-
BMOMMOMY, MPOUCXOOUT B 4YacTn 3 cTatbM 1 nNpoekTa M3MEHEHW, COrflacHO KOTOPOW,
«BbICLUME LIEHHOCTWN ONpeaensaT OCHOBY 3aKOHOB W MHbIX HOPMAaTMBHbIX MPaBOBbIX AKTOB
[...] n 9aBNSOTCA CMBICIIOM K cofepXXaHNEM AeATENbHOCTU BCEX rOCY4apCTBEHHbLIX OPraHoB,
OpraHoB MECTHOr0 CamoyrnpaBrieHusl, WX [AOJDKHOCTHbIX nuu». Takum obpasom, 37O
NnoTEeHUManNbHO MOXeT BNUATb Ha TonkoBaHue KOHCTUTYuMM u/unn CryxuTb B KayecTBe
3aKOHHOW OCHOBbI MPX NPOBEpPKe COOTBETCTBMSA 3aKOHOB USIM MHbIX HOPMAaTUBHO-MPaBOBbLIX
aktoB KOHCTUTYyUMM; 9TO MOXET MNPUBECTU K OTKA3y OT MPUHATUS TakMx NpaBOBbIX
[IOKYMEHTOB MMM NNLWIUTL UX 3aKOHHOI cunbl.”! Kpome Toro, npeanonaraemble HapyLieHus
3TUX LEeHHOCTEN MOryT ObiTb MCMOMb30BaHbl OpraHamm rocygapCTBEHHOW BRactu BCeX
YPOBHEN B KayeCcTBEe AOMOMHUTENIbHOIO OCHOBAHWUS AN OrpaHnYeHuUs npaB 4verioBeka U
OCHOBHbLIX cBO60 (Takke cMm. nn. 31-36 Huxe).

30. 370T (hakT Takke BbI3bIBaeT 0COOYH0 03abOYEHHOCTb MOTOMY, YTO HEKOTOpble
TEPMUHbI UK MOHATUSA, NpeanaraemMble B NonpaBkax K cTaTbe 1, UMEKT CIULLKOM LUMPOKMIA
CMbICI UM MOryT ObITb HEOQHO3HAYHO UCTOSIKOBAHbI, W/WNN MM HeAoCTaeT TOYHOCTU, YTO

¥ Cm., Hanp., npeambynbl KOHCTUTYun Pecnybnukn Anbanusa (B nocnegHen pegakumm 2015 r.), Pecnybnukn
Apmenns (B nocnegHen pepakumm 2015 r1.), Pecnybnukn Bonrapua (B nocnegHen pepakuum 2007T.),
Pecnybnukn 3ctoHusa (B nocnegHen pepakumm 2011 r.); ®dpaHuysckon Pecnybnvkm (B mocriegHen pepakuum
2008 r.), a Takke ctatbto 1 KoHcTuTyumu; npeambyny OcHoBHoOro 3akoHa Benrpuu (2011 r., B nocnegHen
pegakummn 2013 r.); npeambyny n ctatbn 1 1 2 KoHctutyumm Wpnangum (1937 r., B nocneaHen pegakuum 2015
r.); npeambyny u crateto 1 KoHctutyummn Pecnybnuku Kasaxctad (1995 r., B nocnegHen pegakuum 2011 r.);
npeambyny KoHctutyuum Pecnybnukun Monpgosa (1994 r., B nocnegHen pepakumm 2006 r.); npeamGyny
KoHctnTtyumm Pecnybnukn [Mombwa (1997 r.,, B nocnegHen pepakumm 2009 r.); Bce Ha canTe
http://www.legislationline.org/documents/section/constitutions and the CODICES database of the BeHeunaHckas
kommcena  www.CODICES.CoE.int. CM. TakKke [OKYMEHT, UWTMPYeMbIi B CcHocke 15 («3aknioveHune
BeHeunaHckon komuccum Mo Tpem MNpaBOBbiM BOMPOCaM, BO3HMKAKLWMM B npouecce pas3paboTkM HOBOW
KoHcTuTyumm Benrpumn» (2011 r.)).

° Cm., Hanp., Tam xe, n. 38 («3akntoyeHne BeHeuunaHckonm komuccum no HoBon KoHcTuTyuum BeHrpumn»
2011 r.)).

gl Cwm., Hanp., Tam Xe, n. 34 («3aknioyeHne BeHeuuwaHckonm kommccum no HoBow KoHcTutyumm BeHrpum»
(2011 r.)).



http://www.legislationline.org/documents/section/constitutions
http://www.codices.coe.int/
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Ype3BbIYaNHO BaXHO AN1S NPaBOBOro AOKyMeHTa.”? 3TO MOXEeT NpUBECTU K Pa3nuyHbIM W
noTeHuManbHO NPOTMBOPEYMBBIM TOSIKOBaHUAM. B 4acTHOCTW, Takve OopMynMPOBKM Kak
«Itob0oBb K PoanHe», «4eCTb U AOCTOMHCTBO», «€AUHCTBO Hapoaa KbiprblacTaHa» unm «Mup
W cornacue B CTpaHe» He [OOMMKHbl MUCMONb30BaTbCs KakK CpPeAcTBO AN OrpaHUYeHus,
CKaem, npaBa Ha cBOOOOY BLIPAXEHMS MHEHWUA, rapaHTUPOBAHHOrO crtaTben 19
MexayHapogHOro nakTa o rpa¥aaHCcKux 1 nonutuyeckux npasax (MMCMM).2 Komurer OOH
no npaBam 4enoBeka nogyepkHyr, 4to ctatbd 19 MIITIMN 3awmwaet n Takyo gopmy
BbID@XEHNS MHEHMI, KOTOopask MOXeT cuuTaThes «rnyboko ockopbutenbHoii»,®* apyrue
(hOPMbI BLIPAKEHNS MHEHWIA, KOTOPbIE MOFYT YHWKATh «4eCTb W AOCTOMHCTBO Hauuu»,®® a
TakKe MHEHWS!, B KOTOPbIX KPUTUKYIOTCS FOCYAapPCTBEHHbIE MHCTUTYThI.

31. YT0 KacaeTca TepMuHa «BepexHoe OTHOLIEHME K WCTOPUM». XOTS HeT HUYero
HeOObIYHOrO WM HE3aKOHHOrO B WCMOMb30OBAHMW MNPaBOBbLIX WHCTPYMEHTOB C LESbHO
ocuuManbHOM  OLEHKU OMpederneHHoro nepuoga B UCTOpUM, BaXkHO, 4ToObl Takue
NONMOXEeHUs He ObiMM  UCMONb30BaHbl ANA  HaBA3bIBAHUS HACENEHMI0  KOHKPETHOM
NCTOPUYECKOM TOYKN 3PEHUS UNWN AN1S NPeAoTBPaLLEeHNst OBLLECTBEHHOIO 06CYXXOEHUS; OHU
TaKkKe He OOMKHbI NPenATCTBOBaTb CBOGOAE BbipaKeHUsi MHeHUI, BKnovas ceoboay CMU,
Hay4HbIX MCCReaoBaHuii 1 cBoboay XyA0XKeCTBEHHOro TBopyecTea.”’

32. BepoATHOCTL HE3aKOHHOrO0 OrpaHMyeHus cBo6OAdbl BbIPAKEHUS MHEHUA Ha 3TOM
OCHOBaHMM ycyryonsietca npegnoxeHnem o gobaerneHmm B cTaTbio 1 yactu 4, corfnacHo
KoTopown, «[H]ukakasi mnaeonorusi He MOXeT OblTb HanpaBfeHa Ha noApblB  BbICLLMX
ueHHocten Keiprbisckon Pecnybnukm». HeobxooMmo YTOYHMTL (DakTUYEeCKoe 3HadeHue
3TOr0 MOJSIOXKEHUS,, B YaCTHOCTU ONpegenutb, Kak MMeEHHO OyaeT oueHuMBaTbCs TO,
NPOTMBOPEYUT NN MAEONOIMA «BbICLUMM LEEHHOCTAM», U Kakue mMepbl OyayT npuHMMaThCs B
3TOM OTHoWweHun. B aton ceasu CneunanbHbli goknagyumk OOH no Bonpocy 0 NOnoXKeHuu
NpaBO3aLLUMTHMKOB Bbipa3usyi 00ECNOKOEHHOCTb MO MOBOAY TPEBOXHOW TEHAEHUMW, Korga
noboe MHeHne, OTMIMYHOE OT TrOCydapCTBEHHOW WOEONOrnnM, cuuTaeTcss npobrnemon
©e3onacHOCTN, M KOrga 3TO WUCNOMb3yeTCd B KayeCTBe OCHOBaHMS [OM9 HE3aKOHHOro
orpaHuMyeHns cBoboabl BbIPAXEHWS MHeHMn.”® B npuHUMNe orpaHuyeHve cBoGoab
BblPaXXEHUS MHEHWA [ONyCTMMO TOMbKO B Cryvasix NoACTpeKkaTenbCTBa K Bpaxae wunu
Hacunmio.” MoaToMy peKoMeHayeTCs UCKIIoUUTb YacTb 4 U3 cTaTbi 1 NpoekTa N3MEHeHUN,

2 Cwm., Hanp., Tam xe, n. 34 («3aknioyeHne BeHeumaHckoW kommccum no Hosow KoHcTuTyuum BeHrpum»
2011 r.)).

53 OOH, MexagyHapoaHbI MakT O rpaKaaHCKMX M nonuTuyYeckux npasax (3geck v ganee MITTIM), npuHaTbIR
Pesontoumen 2200A (XXI) lenepansHon Accambnen OOH ot 16 gekabpsa 1966 r. Keipreidckas Pecnybnuka
I'IPVICOG,EI.VIHMJ‘IaCb K MMM 7 okta6psa 1994 r.

2 Cm. KomuteT no npaBam yenoseka OOH (KMNY OOH), 3ameyaHue obwero nopsgka Ne. 34 no cratee 19:
Cobopga MHEHWUIN " Bblpa)keHus, 12 ceHTAbps 2011 r., mn. 11, Ha canTe
http://wwwz2.ohchr.org/english/bodies/hrc/docs/gc34.pdf.

X Tam xe, n. 38 (KN4 OOH, 3ameyaHue obLero nopsigka Ne. 34 (2011 r.)).

% oM. KNy OOH, «3akntounTenbHble HabnoaeHus no Kbipreidactanyy», 23 anpenst 2014 r., n. 24, Ha caiite
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/KGZ/CO/2&L ang=En.
7 Cwm, Hanp., «CoBMecTHoe npeaBapuTtenbHoe 3akntoveHne BOUWMY OBCE n BeHeumaHckol komuccuu Mo
3akoHy YkpaumHbl «O6 oOCyXOEeHUM KOMMYHUCTMYECKOTO W HauMOHam-CouManmncTm4eckoro (HaumcTCKoro)
TOTanNUTapHbIX PEXMMOB Ha YKpauvHe M 3anpeTe nponaraHgbl UX CMMBONUKM»», 21 aekabpsa 2015 r., n. 89, Ha
caunte http://www.leqgislationline.org/documents/id/19884. [na nony4yeHns [OMNOMAHUTENbHOW MHopMauuu no
aToMy Bonpocy Takke cm. [MoctaHoBneHue EBponerickoro cyaa no npasam 4yenoseka (ECIMY) no geny
«MepuHuek npotue LUsernnapuu» (Peringek v. Switzerland) ot 15 oktabpsa 2015 r. (kano6a Ne 27510/08), Ha
cawnTe http://hudoc.echr.coe.int/eng?i=001-158216#{"itemid":["001-158216"]}.

s Hoknag CneumanbHOro AoKnagymka no Bonpocy O NosioXeHun npaeo3awutHmkos, 2011 r. A/IHRC/19/55, n. 52,
Ha cainTe
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-55_en.pdf.

% Cm. Takxe «COBMECTHYIO Aeknapauuto 06 OCKOpOneHun penurmi 1 aHTUTEPPOPUCTUYECKOM 1
aHTUIKCTPEMUCTCKOM 3akoHogaTenbcTBe» CneumanbHoro goknagynka OpraHusauum OO6beauHEHHbIX Hauwmi
(OOH) no Bonpocy O MOOLWpPeEHUM U 3awuTe npaBa Ha cBoOGOAY MHEHMI M ux CBOOOAHOE BblpaxeHue,
MpeactaButenss OpraHusauum no 6esonacHocTu K coTpyaHuyecTBy B EBpone (OBCE) no Bonpocam co6oapl
CMW, CneumnansHoro poknagyvka OpraHusauum amepukaHckux rocygapcte (OAlN) no Bonpocam cBo6oabl
BblpaXeHns MHeHus n CneuuanbHOro AoKMnagvvka no BorpocaMm cBoOOoAbl BbipaXeHWs MHEHUS U gocTyna K



http://www2.ohchr.org/english/bodies/hrc/docs/gc34.pdf
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR/C/KGZ/CO/2&Lang=En
http://www.legislationline.org/documents/id/19884
http://hudoc.echr.coe.int/eng?i=001-158216#%7B%22itemid%22:[%22001-158216%22]%7D
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session19/A-HRC-19-55_en.pdf
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nnn, Kak MMHMUMYM, YTOYHWUTb, YTO 3aNpPeT pacrnpoCTpaHAETCA TOJIbKO Ha naeoriornio B
co4yeTaHunn C noacTpeKaTeslbCTBOM K Bpaxae n Hacunuto.

33. [Janee, ynoMuHaHwe «Mopanuny» B KadecTBe OOHOW W3 «BbICWUNX LIEHHOCTEN»
Kblprbidckon Pecny6nvkn He AOMKHO ObiTb MCMNONMb30BaHO B KayeCTBE OCHOBAHMA ANd
OrpaHMYeHns NpaB YerioBeKa N OCHOBHbIX CBOOO/, TaK Kak 3TO MOHATUE JNIULLEHO KOHKPETUKN
1 NOTEHUMAnNbLHO NOABEPXKEHO LUMPOKOMY M M3MEHUYMBOMY TONKOBaHMH0.>

34. B uenom, ccbifikM Ha Tpaguuuu, KynbTypy W/WUNM A3blK 4acTO BCTpevalTca B
npeambynax KOHCTUTYLMIW, MOCKOSbKY Takue 3areMeHTbl 0ObIMHO urpatoT ocobyko posrb B
CTPOUTENLCTBE W COXPAHEHWM FOCYAApPCTBEHHOW MAEHTUYHOCTM M rocyaapcTeeHHocTw.®!
OpgHako ykasaHMe Ha «CoXpaHeHuMe W pasBuUTME A3blka U HaLMOHANbHOW KynbTypbl» B
npegnaraemon opmynupoBke ctatbM 1 He [OOMKHO UHTEpnpeTMpoBaTbCs  Kak
UCKNYawLee WM orpaHuyMBaroLlee KOHCTUTYLUMOHHbIE rapaHTuM Mo 3awurte npas
HaUMOHamNbHbIX MEHbLUMHCTB. B 3TOM CBA3W aBTOpbl NPOeKTa U3MEHEHWI CCbinalTcs Ha
ctatbto 27 MIIITIM, cornacHO KOTOPOW, «B TEX CTPaHax, rae CyLLEeCTBYHT 3THUYEecKue,
PENUIMO3HbIE W  A3bIKOBblE  MEHbLUMHCTBA, fvuaMm, npuHagnexawmm K  Takum
MEHbLUMHCTBaM, He MOXET ObITb OTKa3aHO B NpaBe COBMECTHO C APYrMMU YfieHaMn TOM Xe
rpynnbl Nonb30BaTbCA CBOEW KyNbTypoW, MCNOBEAOBATb CBOK PENUINI0O U UCMOMHATL ee
00psiabl, a Takke Nonb3oBaTbCA POAHBIM s3bIKOM». YacTb 3 ctatbm 10 KoHCcTUTyuumn Takke
rapaHTuMpyeT npeacTaBuTeNsM BCceX 3THOCOB, obpasytowmx Hapos Kelprbl3cTaHa, «npaBo Ha
COXpaHeHne POAHOro fA3blka», a TakKe «Co3faHue YCroBui O51s ero U3ydeHnst N passutus».
[Ons Ttoro u4tobbl rapaHTMpoBaTb, 4YTO HOoBasi opmynupoBka cTaTbn 1 He OygeTt
MUcnonb3oBaHa Ans OrpaHWYEHUs MNpaB  HaUMOHAlbHbIX MEHbLUMHCTB, PEeKoMeHOyeTCs
BKMIOUYNTL B Hee ocoboe ykazaHMe Ha npaBo nNul, NpUHaanexawmx K HauuoHarbHbIM
MEHBLUMHCTBAM, Ha KyNbTYPHYIO, SI3LIKOBYIO U PEMUTMO3HYI0 MAEHTUYHOCTL U ee passuThe.®

35. CcblnKy Ha «CeMbto, 4eTCTBO, OTLLOBCTBO, MAaTEPUHCTBO» B NpeariaraemMon nornpaske K
cTtatbe 1 pekoMeHOyeTcs NMepecMOoTpeTb, a, B vMaeane, BOBCE MCKIOYMTL BO m3bexaHue
BO3MOXXHOIO COXPaHEHUs1 FEeHAEPHbIX CTEPEOTUNOB, B TOM YMCNE OrpaHuMyeHust OyHKLMI
XEHLLMHbI POrblo XeHbl 1 maTepn.* 310 0cobeHHO BaxHO B cBeTe 3aKMHUUTENbHbIX
3amevaHni Komuteta no nukBMAauMn LOUCKPUMUMHAUMW B OTHOLUEHWM JKEHLUMH MO
KblprbiacTaHy, Bbiweawmx B mapte 2015, B KOTOPbIX KOMUTET Bblpa3nn 06eCnoKOEHHOCTb B
CBSA3N C «COXpaHeHMeM rny0boKO YKOPEHUBLUMXCA naTpuapxarnbHbiX NpeacTaBneHun u
CTEPEOTUMNOB O PONN 1 0BA3AHHOCTAX XEHLLMH U MYyX4IH B CEMbE 1 obLiecTee».>

nHcpopmauum AdpurkaHckon koMmMccum No npaesam YenoBeka u Hapogos (AKIMY) (10 gekabpsa 2008 r.), cTp. 3, Ha
cante http://www.osce.org/fom/99558?download=true, cornacHo KOTOpOW «[O]rpaHMyeHMs Ha cBoboay
BbIP@XXEHUSI MHEHUSI B LIensX NpefoTBpalleHUss HEeTEPNUMOCTM [OOMKHbI KacaTbCs MCKMOYUTENBHO CriydaeB
pa3XuraHusi HauMoHanbHOW, PacoBOW WM PENUIMO3HOM BpaXdbl, KOTOPble SABMAAKTCA MNOOCTPEKAaTENbCTBOM K
OVCKpUMUHaUMK, Bpaxae unu Hacunuio». Cm. Takke BOWMY OBCE, «PykoBoacTteo no 6opbbe ¢ Teppopramom
7] 3awmTe npas yeroBekay, 2007 r., cTp. c 218 no 239, Ha canTte
http://www.osce.org/odihr/29103?download=true.

% Ccm, Hanp., «3aknovyeHe BeHeumaHckon komMmnccm No BOMPOCY O 3anpeTe Tak HasbiBaeMoWn «nponaraHibl
romMmocekcyanuama» B CBETE 3aKOHOB, HEJABHO NMPUHSITLIX B HEKOTOPLIX rocyaapcTBax-yneHax Coeeta EBponbiy,
CDL-AD(2013)022, 18 NIOHS 2013 r., cTp. 14-15, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2013)022-€.

3T [okymeHT, untupyemsblin B cHocke 19, n. 32 («3aknoueHne BeHelmaHckon kommuceum no HoBow KoHcTutyumm
BeHrpuun» (2011 r.)).

%2 BOUMNY OBCE, BeHeumnaHckaa komuceusi, Mucceuss OBCE B Mpysun n BKHM, «CoBmecTHOe 3akntodeHune no
npoekty u3ameHeHun B KoHctutyumio Pecnybnukm [py3suns», 9 despana 2005, n. 86, Ha cawte
http://www.legislationline.org/documents/id/1945.

= MPOOH, «PaspaboTka 3akoHoAaTenbCTBa C Y4Y4E€TOM rEHAEPHOW nNpoOneMaTukM: Kak copoencTBOBaTb
obecrneveHnto 1 3awmTe reHaepHoro paseHcTBa B LleHTpanbHo n BoctouHon EBpone n CogpyxecTe
He3aBucuMbIX rocygapcTs» (Drafting Gender-Aware Legislation: How to Promote and Protect Gender Equality in
Central and Eastern Europe and in the Commonwealth of Independent States), ctp. 8, Ha cawnTte
http://iknowpolitics.org/sites/default/files/drafting20gender-aware20legislation.pdf.

3 Komwuret no NUKBMOALMN OUCKPUMUHALMM B OTHOLIEHUM xeHWwuH (KomuteTr CEDAW), «3akntiounTenbHble
3ameyaHus no Kblprbiactany», 1 MapTa 2015 r., nn. 15-16, Ha cante



http://www.osce.org/fom/99558?download=true
http://www.osce.org/odihr/29103?download=true
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2013)022-e
http://www.legislationline.org/documents/id/1945
http://iknowpolitics.org/sites/default/files/drafting20gender-aware20legislation.pdf
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36. W, B 3aknioveHne, cogepkallasica B NPOEKTe N3MEHEHU YacTb 3 cTaTbh 1 00s3biBaeT
rpaxkgaH W ropuaudeckMe nvua cnocobcTBOBaTb 3alimMTe M MPOABMKEHUIO  «BbICLUMX
ueHHocTen». Llemb ©“ nocneactBusi 9TOrO  MONOXEHUs HesdcHbl. Hu  npu  Kakux
obcToATenbCTBaX OHO He [AOMMKHO ObITb WCMONb30OBaHO B KayecTBe OCHOBaHUA AN
HE3aKOHHOro orpaHMYeHnst NpaB YernoBeka N OCHOBHbLIX CBOOOA.

37. B uenom, Npy TOM YTO NPOBO3rNaLleHne OCHOBHbIX LEeHHOCTEN rocyaapcTea U Hapoaa
B KOHCTUTYyLMK, ocOBeHHO B npeambyne, pacnpoCTpaHEHO AOBOSIbHO LUMPOKO, OHWU HU B
KOeM cnyyae He AOSMKHbI UCNOMb30BaTbLCA KaK OCHOBaHUE ANl orpaHuYeHusi npas
yeriloBeKa U OCHOBHbIX cBo6oA (Takke cM. n. 100 HMXe), BBMAY MX LUMPOKOTro NPUMEHEHMS
N NPUCYLLUX UM HEYeTKUX popMynupoBOK. B 3TON CBA3M pekoMeHOyeTCs nepecMoTpeTb B
npoeKkTe U3MeHeHUn Bce (POPMYINIMPOBKU, KOTOpPble MOryT cTaTb NMPUYUHOM TaKoro
orpaHuyeHus npas un ceobogp.

3. Wepapxusi HOpM M UX COOTBETCTBUE MeEXAYHapOAHbLIM CTaHpapTam B
obnacTu npaB YenoBeka

38. [lpoeKkT M3MeHeHu npegycMaTpvBaeT MUCKMYeHWe U3 vacTu 3 ctaTtbn 6 BTOPOro
NpeanoXeHnsl, Kacalollerocss npsiMoOro MNPUMEHEHUs U MNpuopuTeETa  MEXAyHapOOHbIX
[OroBOpPOB MO NpaBaM YerioBeka Hag HopMaMu ApYrMx MexayHapoaHbIX JOrOBOPOB.

39. W3baTtve ykasaHWa Ha NpUMopuTeT MeXAyHapoOHbIX AOrOBOPOB MO fpasaM 4yesioeeka
HaJ HOpMamMu APYrnX MeXAyHapOoAHbIX A0oroBopoB OyaeT o3HayaTb, 4TO B KbiprbldcTaHe
MeXAyHapoAHble OOroBopbl B 06MacTv npasB 4YerioBeka yTpaTAT NpuMopuTeT Hag OpYyrumu
AOoroBopamu B Criyyae BO3HWKHOBEHMS MpOTUBOpeYmi. XOTSa rocyaapcTBo Bce elle byaet
cBsi3aHO 06s3aTenbCTBaMM B paMKax TakMx MeXayHapoAHbIX AOroBOPOB B CUNY NpuHUMNa
pacta sunt servanda (goroBopbl AOMMKHbI cobrniogaTbCHd), 3TO NOTEHUMaNbHO MOXET
ocnabuTb CTaTyCc TakMx OOrOBOPOB B HaLMOHanbHOW MpaBoBon cucteme. [ommmo 3Toro,
NnpaBoOBOM CTaTyC MeXAyHapoOHbIX OOroBOPOB MO MNpaBaM 4YenoBeka B HaLMOHaNbHON
NpaBoOBOW CUCTEME OMNpeaernieHHOo ABMNSETCS O4HUM M3 peluaroLmx akTopoB, BAUSIOLNX Ha
MX NMPUMUHEHNE B HALMOHaNLHOM 3akoHoaaTenscTee. >

40. BHe 3aBMCUMOCTM OT YCMOBMMN U METOOOB WMMMIEMEHTALMM HOPM MEXOyHapOAHOro
npasa B CTpaHe, rocygapCcTBO COXpaHsAeT 06A3aHHOCTb MO COBNOAEHNI0 MEXAYHaPOAHbIX
poroBopoB. [lenctBuTenbHO, cornacHo crtatbe 27 BeHCKOW KOHBEHUMM O npaee
MEXOYHapOAHbIX AOrOBOPOB, «[Y]4aCTHUK HE MOXET CCbINaTbCs Ha MOMOXEHUS CBOEro
BHYTPEHHEro nMpaBa B KayecTBe OnpaBAaHuUs AN HEBLINOSIHEHMS WM  [OroBopa.
CnepoBatenbHO, Heo6XxoOUMO MOMHWUTb, YTO CCbiflka Ha «BbICLUME LEHHOCTUY,
nepeyncrieHHble B ctatbe 1 KOHCTUTYUMW, Takke He MOXeT OblTb MCNOoNnb30oBaHa Ans
OonpaBOaHUsS HEBBLIMOMHEHMS MONOXEHUA A0roBopa, patuduumMpoBaHHOro Kbiprbi3ckom
Pecny6nukon.

41. TloMMMO ydaneHus ykasaHusi Ha NpUopuUTET MEeXOYHApOOHbIX AOrOBOPOB MO NpaBam
yenoBeka, NPOEKT M3MEHEHUA TakKkKe COOEPKUT MNPensioKeHMEe Mo M3bATUIO CChINKKU Ha
«MpsIMOE  NMpUMeHeHne»>® MexayHapoaHbIX 0roBopoB B Kbiprbi3cTaHe, coaepxalleiics B
yacTtu 3 ctaTbu 6 gencteytollen KoHCTUTYLUKN. BMecTo 3Toro BTopoe npeasioxkeHne vyactm 3

cTatbu 6 rmacut, 4To «[NJopsiAoOK M YCMNOBUSI NMPUMEHEHUS MEeXOYyHapOOHbIX AOroOBOPOB U

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fKGZ%2fCO
%2f4&Lang=en.

Cm. BeHeumaHckaa komuccus, «OtyeT 06 umMnnemeHTauum LOroBopoB B 0OMacTv npaB 4YenoBeka B
HaUMOHanNbHOM 3aKkoHoAaTenbCcTBe M O ponu cyaoB» (Report on the Implementation of International Human
Rights Treaties in Domestic Law and the Role of Courts), CDL-AD(2014)036, 8 nekabps 2014 r., n. 111 (1 n. 27),
Ha canTe http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)036-€.

% To ects, NpaBOBON MeXaHW3M, KOTOPbI [daeT HauMoHanbHOMY oOpraHy (0COGEeHHO cyay) BO3MOXHOCTb
NPSIMOro MPUMEHEHMSI HOPM MEXAYHapOAHOro npaea; cM. Tam Xxe, n. 29 (BeHeumnaHckas komuccusi, «OT4yeT 06
UMMJIEMEHTALUKN JOrOBOPOB B obnacTtu npae yenoseka» (2014 r.)).



http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fKGZ%2fCO%2f4&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fKGZ%2fCO%2f4&Lang=en
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)036-e
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obLLenpun3HaHHbIX NPUHLMNOB Y1 HOPM MEXAYHapOAHOro npasa ONpeaensatTcs 3aKOHOM».
o Hactodwero BpemeHn KoHcTuTyuuss KblpreiactaHa oTpaxana TpaguumMoHHO
MOHUCTUYECKMN MOAX04, COrflacHO KOTOPOMY MeXAyHapoOHble [OroBOpbl CYMUTAKTCH
4YacTbio BHYTPEHHEN NpaBOBOW CUCTEMbI rocyaapcTea, 6e3 kakon-nmbo HeobXxoaMMOCTU Ux
TPAHCMOHNPOBAHUA NPW  MOMOLLM HaLMOHarbHbIX MPaBOBbIX WHCTPYMEHTOB. [lpoekT
M3MEHeHW, Kak npenctaBnseTcd, npegycMmatpuBaeT OyanuCTUYeCcKUA noaxopn, COrfiacHo
KOTOPOMY, MeXAyHapOAHble AOroBOpbl HE WUMENT NPAMOro NPUMEHEHUs B HaLMOHarNbHON
NpPaBoOBOW CUCTEME W HYXAAlTCA B TpaHCHOpMaLMn B HauMoHanbHoOe 3aKoHO4AaTerbCTBO
NOCPeACTBOM 3aKOHOAATENbHOro aKTa U MHOTO UCTOYHMKA HaumoHanbHoro npasa.®’ B To xe
BPEMSI 3TO MOXET NPOTMBOPEYUTb NepBOMY MPEeArioXeHuto Yactm 3 ctatbun 6 (KoTopoe
ocTaetca ©e3 W3MEeHeHWh), COrnacHo KOTOPOMY, MexayHapoaHble [[OroBopbl U
obLuenpusHaHHble MPUHLUWNBLI U HOPMbl MEXAYHapOOHOro npaBa «SABMAKOTCSH COCTaBHOM
YyacTblo npaBoBov cuctembl Kbiproidackon Pecnybnukm». B 3TOM KOHTekcTe cnepyeT
OTMETUTb, YTO ANA psiAa KOHCTUTYLMA OBbIMHOW NPaKTUKON SBNSAETCA NpoBoO3rnallaTh, YTO
patuuumMpoBaHHble MexayHapoaHble [OOroBOpbl  SBASATCA YacTblo  HaUMOHanNbHOW
npaBoBoii cucTembl.® OaHako BO M3bexaHne HeonpeaeneHHOCTU PEKOMEHAYeTcsl YETKO
yKkasaTb, YTO MeXAyHapodHble [OroBopbl MMEKT npuopuTeT Hah HauMoHanNbHbIM
HEKOHCTUTYLMOHHbLIM  3aKOHOAATEeNbCTBOM, a TakkKe YTOYHUTb WX uepapxumveckue
B3aMMOOTHOLLEHMS C KOHCTUTYLMein.*® C y4eToM BbILLIECKA3aHHOro, COCTaBMTENsM NpoekTa
N3MEHEHUN peKoMeHOyeTCqd nepecMoOTpeTb pelleHune 06 ypaneHuuM BTOPOro
npeanoXxeHUa u3 TpeTbenm 4Yactu crtatbM 6 KOHCTUTYyUMM OTHOCUTENBLHO NPSIMOro
OEeNCTBUA U npuoputTeTa MeXxayHapoAHbIX AOroBOpoB MO MpaBam YerioBeKa Hapj
APYrMMU MeXAyHapoAHbIMU AOroBOpaMu.

42. CnepgyeT OTMETUTb, YTO BTOpPOe npennoxeHwe vactu 1 cratbum 16 gencTsyloLlen
KoHcTUTyuun onpegensaeT «CMbICIT U COAep)KaHNe OeATENbHOCTU 3aKkoHoOamerlbHOU [KypuB
aBTopal, UCMONMHUTENBbHOW BIACTU U OPraHOB MECTHOrO CaMoynpaBreHnsa» CKBO3b NMpuUamMy
npaB 4erioBeka W OCHOBHbIX CBOOOA, B TO BpeMsl Kak B npeanaraeMblX WU3MEHEHUNAX
YNOMVHaHWEe 3aKoHOOATEeNbHOM BMlACTU OTCYTCTBYET, XOTHA MOMOXEHME MNO-MpexXHeMy
pacnpocTpaHaeTCsa Ha WCMOMHUTENbHYI0 BracTb M OpraHbl MECTHOro camoynpasreHus.
HesicHa npuynHa M3bATUA M3 CTaTbM YNOMUHAHUA 3aKOHOOATENbHOM BRacTW, Tak Kak Bce
TpW BEeTBU BNacTu 06A3aHbl COGNoaaTh NpaBa YerioBeka U OCHOBHbIe cBO6oAbI.

4.  WHcTUTyuumoHanbHasi CTpPyKTypa UM paBHOBecue BeTBeM Bnactu B
COOTBETCTBUM C NPOEKTOM U3MEHEHUN

4.1. Cmamyc u posib KoHcmumyuyuoHHoU nanamabl

43. HOpucaukumna KoHCTUTyLMOHHOM nanaTbl BepxoBHoro cyga obosHaveHa B ctatbe 97
aencteyowen KoHctutyumn. CornacHo en, KOHCTUTYyUMOHHaa nanata ocyuwecTBnser
KOHCTUTYLIMOHHBIA KOHTPOIb, KOTOPLIA, COrMacHo 4actu 6, BkNovaeT B cebsa npoBepky
KOHCTUTYLMOHHOCTN  3aKOHOB,  MeEXOyHapOAHbIX  OOrOBOPOB U 3aKOHOMPOEKTOB.
YcrtaHoBneHne KOHCTUTYUMOHHOW nanaTon HEKOHCTUTYLMOHHOCTW 3aKOHOB UMW UX
MONoXeHW OTMEHSET UX AencTBme Ha TeppuTtopun Keiprbidckon Pecnybnukm (Yactm 6 n 9
ctatbn 97 - goMmKHbl BbITb YacTb 9). Yactb 7 ctatbm 97 npegycmatpyBaeT BO3MOXHOCTb
BHECEHUS UHOMBUAOYATNbHbLIX KOHCTUTYLIMOHHBIX Kanod, a MMEHHO, COrMacHO en, «Kaxabln

57 Tam xe, nn. 18-24 (BeHeuuwaHckas komuccusi, «OTyeT 06 mMMnneMeHTaumMM AOroBopoB B obnactvu npase
yenoseka» (2014 r.)).

CMm., Hanp., n. 4 crateu 6 KoHcTutyuum Pecny6nukum Apmenusi; ctatbio 10 KoHcTutyumm Yeluckoi
Pecnybnukun; crtateto 138 KoHcTuTyumm Pecnybnuku Jlutea; n. 4 cratem 15 KoHcTuTyumm Poccuickoi
®epnepaummn. o Bonpocy KoOHCTUTYUMi rocydapcts-ydyacTHukoB OBCE, koTopble Takke SBASATCA YneHamu
CoBeTta EBponbl cm. Takke n.20 «OTyeTa 06 MMNNeMeHTauum 4OroBopoB B obnactu npae venosekay (2014 r.).

Cwm., Hanp., TaM xe, nn. 25-28 («OT4eT 06 MMNNeMeHTaumnmM 4OroBopoB B 0bnacty npae venosekay (2014 r.)).
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BNpaBe OCMOpUTb KOHCTUTYLIMOHHOCTb 3aKOHA M MHOTO HOPMAaTUBHOIO MPABOBOrO akTa, ecrnu
cyMTaeT, YTO UMM HapyLLAKTCS NpaBa U cBOGOAb!, NMpU3HaBaeMble KOHCTUTYLMER».

44. Xota BeHeuuaHckass KOMUCCUA  KPUTUYECKM  OTHecrnacb K  ynpasgHeHuto
KoHcTuTyumnoHHoro cyga HoBon KoHcTutyumen 2010 roga,”’ oHa Takke npuaHana, uTo
KoHCTUTYUMOHHas nanata sBnsieTca oTAeNbHOW, CaMo4oCTaTOYHOM CUCTEMOMN BblHECEHUS
cyaebHbIX pelueHuin, KoTopasi Monb3yeTcsi «HeOOXOAMMOW CTEneHbld HEe3aBUCMMOCTU U
CaMOCTOSATENBHOCTMY», a TaKKe «A40CTAaTOYHO LUMPOKUMM NOSTHOMOYNAMN Ans 3dEKTUBHOIO
(DYHKLIMOHMPOBAHWS B Ka4ecTBe CyaeBHOro opraHa KOHCTUTYLIMOHHOTO KoHTponsa».*!

45. TlpencraBneHHbIN MPOEKT U3MEHEHUN NpeaycMaTpuBaeT MOSTHYH PeCTPYKTYpusaumio
MexaHu3ma M npouenyp nNpaBOBOr0 KOHCTUTYLIMOHHOIO KOHTpons. Bo-nepBbix, M3 HOBOM
dopMynMpoBKM YacTn 3 ctatbh 93 MOXHO 3aKMOUYUTb, YTO KOHCTUTYUMOHHas nanaTa 6onee
He BXxoauT B coctaB BepxoBHoro cyga. Camo no cebe 310 NoOnoXxeHue nNpoBOAUT YeTkoe
pasnuuve Mexay BepxoBHbIM CyaOM W MeCTHbIMM CydaMu C OAHOW CTOPOHbI, U
KOHCTUTYLIMOHHON NanaTon, OCyLLECTBNAOLEN KOHCTUTYLIMOHHBIN KOHTPONb - ¢ Apyron. MNMpu
TOM 4YTO NOCrefHsAd, Kak NpeacTaBnseTcs, 0OcTaeTcs oTAeNlbHbIM OpraHOM, OTBETCTBEHHbIM
3a ocyliecTeneHune onpeneneHHon opMbl KOHCTUTYLIMOHHOMO KOHTPOSS (CM. KOMMEHTapum
OTHOCUTENBbHO U3MEHeHust ctatbn 97 c noanyHkTe 4.1. HUXKE), B MPOEKTe U3MEHEHWUN He
onpefeneH ctatyc aTon HOBOW KOHCTUTYLMOHHOW nanarhbl.

46. Kpowme TOro, HoBas Bepcust Yactu 4 ctatb 93 rnacuT, YTO «opraHmMsauus U nNopsaokK
OEATEeNbHOCTN CyOoB ONpedensoTcs 3aKoHOA4AaTeNnbCTBOM», 4YTO TeM Oonee kacaetcs
opraHusauuMm u nopsgka AeatenbHoCcT KoHCTUTYyumoHHOM nanatbl. B 39TOM KOHTekcTe
oTMeYvaeTcs, YTO B BOMbLUMHCTBE CTpaH AEWCTBYIOT OTAENbHblIe OpraHbl KOHCTUTYLIMOHHOIO
KoHTpons. O6LenpmM3HaHo, YTO KOHCTUTYLIMOHHOE MpaBOCyAMe 3TO KIYEBOW KOMMOHEHT
KOHCTUTYLIMOHHON AemokpaTtun.” BeHeumaHckasi KOMMCCUS OTMEYaeT, YTo, xoTs obuiero
TpeboBaHMA MO CO3AAHMIO KOHCTUTYLIMOHHOMO cyga He cyuiecTsyeT,” dopmuposaHue
Takoro OTAENbHOrO OpraHa sABnsgeTcs obuien pekomeHdauuen, U Takme opraHbl okasanmu
CYLLEeCTBEHHOE  COAEWNCTBME  peanu3auun  nNpuHUMNaA  BEpPXOBEHCTBA MNpaBa B
COOTBETCTBYIOLLMX cTpaHax.**

47. Kak npaBuno, B cTpaHax, F4e CyLeCTBYOT KOHCTUTYLUMOHHblE cyabl, MX obLias
IOPUCOMKUMS,, CTOPOHbI, KOTOpPblE BrpaBe B HMX obpallaTbCs, a TaKKe KOHCTUTYLIMOHHbIE
MPUHLMMBI, HA KOTOPbLIX OCHOBaHa MX OEATENbHOCTb, ONPeaensTCs KOHCTUTYumen. Bonee
KOHKPETHblE TMONOXKEHUs1 O MpPOLEAYPHbIX Bonpocax OPMYNUPYIOTCS B 3aKoHax W
pernameHTe, KOTOpPbIi OBLIYHO COCTABMAETCA CaMM KOHCTUTYLIMOHHBIM cyaoM.”® B To xe
BPEMS, KOHCTUTYLIMOHHAs HE3aBMCUMOCTb TaKOro opraHa, Kak npaBuio, rapaHTupyeTcs

a0 [okyMeHT, uMTupyembln B cHocke 2, n. 69 («3akntoyeHne BeHeunaHckon kKoMmccumn no npoekTy KoHcTuTyumum
Kbipreiackon Pecnybnuku» (2010 r.)).

41 [okymeHT, uuTupyembid B cHocke 2, nn. 58-59 («3akntouyeHve BeHeunaHCKOW KOMWUCCUM MO MPOEKTY
KoHctutyumoHHoro 3akoHa «O KoHcTuTyumoHHow nanate BepxoBHoro cypa Kbiprbisckori Pecnybnvkun»»
2011 r.)).

S Cwm., Hanp., «Mrernne BOWNMY OBCE o npeanoxeHnsx no KOHCTUTYLMOHHON pedhopme, npeacTaBneHHbIx 22
mas 2008 r. Komuccumel no coBeplueHCTBOBaHUIO KoHcTutyumm TypkmeHucTaHay», 23 mioHs 2008 r., n. 53, Ha
canTe http://www.legislationline.org/documents/id/15352; n «CBOpHUK 3aknioYeHUin, AOKNagoB U UccrnenoBaHun
BeHeumaHcKoOM KOMUCCMU MO BOMPOCaM KOHCTUTYLMOHHOro npasocyausi», CDL-PI(2015)002, 1 nona 2015 r,,
cTp. 5, Ha cawnTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1(2015)002-€.

3 CM. «3aknioueHne BeHeumnaHckon komuccum no nosogy KoHctutyummn dunnasgmm», CDL-AD(2008)010, 7
anpena 2008 r., Ha cante http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -
AD(2008)010-e.

[okymeHT, untnpyemein B cHocke 1, nn. 81 n 84 («CoBmecTtHoe 3akntoveHne 6OUIMY OBCE n BeneunaHckon
KOMUCCUM NO NpoekTy 3akoHa «O BHECEeHWM W3MeHeHWn u gononHeHun B KoHctuTyuuto  Kbiprbi3ckom
Pecny6nukm»» (2015 r.)). CM. Takke OOKYMEHT, UMTUPyeMbii B cHocke 2, n. 59 («MHeHue BeHeumaHckon
komMuccum no npoekty KoHctutyumm Keipriisckon Pecnybnvkmy).

* Cm., Hanp., «3aknioveHne BeHeuunaHckom kommccum O pernameHTe  KOHCTUTYUMOHHOro cyaa
AszepbangxaHay, CDL-AD(2004)023, nn. 5-6, Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)023-€.



http://www.legislationline.org/documents/id/15352
http://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2015)002-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2008)010-e
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2008)010-e
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)023-e
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KOHCTVITyLI,VIel7l.46 ToT hakT, 4TO «opraHmsaums U NOpPALoK AeATeNbHOCTN» KOHCTUTYLMOHHON
nanatbl 6yayT onpedenaTbcs 0bblYHBIM 3aKOHOOATENLCTBOM (HOBas 4YacTb 4 ctatbh 93),
CTaBUT MOA Yrpo3y UHCTUTYLMOHANbHbIN cTaTyCc KOHCTUTYLMOHHOM ManaTtbl, KOTopas, Kak
OCHOBHOWM OpraH, oTBevarowmn 3a TonkoBaHue KOHCTUTyuun, OOSMKHA ObiTb MOMHOCTBIO
He3aBUCUMOWN OT WUCMOMNHUTENbHOW M 3akoHoAaTtenbHoW Bnactu. OgHako oTmevyaeTcs, 4YTo
COrnacHoO npoeKkTy W3MEHEHUA, HEKOTOpble acnekTbl, Kacalwlunecss coctaBa U ponu
KoHCTUTyumoHHOM nanatbl, copmynupoBaHbl B cTatbe 97, 4Tto OymeT noggepXxuBatb
MHEHME O TOM, 4TO KOHCTUTYyUMOHHas nanaTa COXpaHseT OocoObl CTaTyC B paMKax
cynebHon cuctembl KelpreiactaHa.

48. UYto KacaeTcs HasHadeHWa Ha [OMKHocTM cyder KOHCTUTYUMOHHOW nanathbl, TO,
cornacHo nyHkty 1 4actm 4 ctatbn 74 3akoHONpoekTa, cyaen KOoHCTUTYUMOHHOM nanarthbl
n3dupaet XKoropky KeHew no npegcrtaenenuto NpesngeHTa; vyactb 2 ctatbn 97, KoTopas
octaeTca 6e3 W3MEHeHUNn, YycTaHaBNMBaeT KBanuduKauMOHHble TpeboBaHus Ans
KaHamaatoB B cyabl KOHCTUTYUMOHHOW nanaTbl. B TO ke Bpems, 3TU MOMOXEHUA He
YKa3blBalOT Ha y4yacTMe OpraHoB cCaMOyrnpaBfeHusi, YTo nogpasymeBaeT, uTo [lpesvaeHT
noteHumanbHo obnagaet AOBOMbHO LWUMPOKOW cBOGOAON OENCTBUA B 3TOM OTHOLLEHMUK, 3a
NCKNoYeHnemM HeobxoaMMOCTM COOTBETCTBOBATL TpeboBaHNAM Yyactu 2 ctatbm 97.

49. T[lpaBuna OPMUPOBaAHUA CMELManmM3MpoOBaHHbIX KOHCTUTYLMOHHbBIX CyAOB 4acTo
OoTNU4aloTCs OT NOAOBHBLIX NpaBui, Kacarwmxcs 00bl4HbIX cygoB. CyabU KOHCTUTYLMOHHBIX
cyaoB 06bl4HO M3GUpaloTCa KBannUUMpPoBaHHBIM BGOMBLWMHCTBOM FOMIOCOB AenyTaToB
napriameHTa, nmbo opraHbl MCMOMHUTENbHOW, 3akoHodaTenbHOM W cygebHowm BriacTemn
HasHayalT MO OOHOW TpeTu cocTaBa cyda. B Takmx cuctemax npuoputeT oOTAaeTcs
paBHOBECWIO BETBEN BNacTu B cocTase cyaa.”’

50. Tort dhakT, yto KoHcTuTyumsa Keiprbidckon Pecnybnvkn npegycmatpvBaeT co3gaHune He
otaenbHoro KOHCTUTYUMOHHOro cyada, a KoHCTUTyuumoHHOM nanaTbl B cocTaBe BepxoBHOro
cyda, oKasblBaeT CUNbHOE BNUSIHME Ha npoueaypy HasHauveHusa cygen Manatel. CornacHo
yactm 11 crtatem 97 pgencteyowen KoHctutyuumn, coctaB [lanatel onpegenseTcs
KOHCTUTYLIMOHHbIM 3aKOHOM. B cooTBeTCTBMM C M. 2 CTaTbM 5 KOHCTUTYLIMOHHOIO 3akoHa «O
KoHcTuTyunoHHOM nanate BepxoBHoro cyga», cyaby KOHCTUTYUMOHHOW nanatbl
n3bupaloTcs Ha OCHOBEe npoueaypbl, NPeayCMOTPEHHOW KOHCTUTYLMOHHBLIM 3akoHOM «O
crtatyce cygen». Kak cnegcteme atoro, cyabu KOHCTUTYUMOHHON nanaTbl n3bupatoTcs Ha
OCHOBE TEX Xe NPUHLMMOB, YTO N CyAbW OBbIYHbBIX CyO0B.

51. B npuHUMne, BCe peLeHWs, CBA3aHHble C Ha3Ha4YeHMeM W npodreccMoHanbLHOM
AEeATENbHOCTLIO Cyaen, BKMYas HasHadeHus Ha BbICLUME OOIDKHOCTM cyaebHon cuctemsl,
AOMXHbI NMPUHUMATLCA C Y4E€TOM 3achyr, Ha OCHOBE YCTAHOBIIEHHbIX 3aKOHOM OOBbEKTUBHBIX
KPUTEpUEB B pamKax OTKPLITOM M NpospadHon npoueaypbl.*® Yuactue u cywiectseHHoe
BMUAHNE He3aBUCUMbIX CyaebHbIX COBETOB UMW  APYrMX HEe3aBUCUMbIX OpraHoB
camMoynpaBneHus Ha npoueaypy HasHayYeHUs 1 MOBbILEHUS B JOMKHOCTU cyaen 0bblYHbIX
cynoB, Bknoyas cygen KoHctuTyumoHHow nanaTbl Keiprbidckon Pecnybnukun, asnsietcs

46 JokymeHT, unTupyembii B cHocke 42, pasgen 4.8 («COOpHMK 3akmuveHuid, OOKNafoB M UCCNeaoBaHui
BeHeumaHcKoM KOMUCCUMKM MO BONPOCaM KOHCTUTYLMOHHOTO npaBocyansi», BeHeumaHckas komucens, 2015 r.).

a7 BeHeumnaHckas komuccus, «[oknag O cocTaBe KOHCTUTYLUMOHHbIX cygoB», «Science and Technique of
Democracy» Ne20 (1997), CDL-STD(1997)020, cTp. 21, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-STD(1997)020-€.

a8 BOWMNY OBCE, «PekomeHpgauun KueBckol KOHhbepeHUMM No BONpocaMm He3aBUCUMOCTU cyaebHon Bnactu B
cTpaHax BoctouHon EBponbl, HOxHoro KaBkasa u LleHTpanbHon Asuu» (2010 r.), pa3paboTaHHble rpynnon
He3aBMCUMbIX 3KCNepToB nopg pykosogctsoM BAUIMY cosmecTHO ¢ VMiccnegoBatenbCkon rpynnon no sonpocam
He3aBucumocTtu cyaen «MuHepBa» MHCTUTYTa cpaBHUTENBHOrO NyGNMYHOrO MpaBa M MeXAyHapoAHOro npasa
Makca [MnaHka (UMM), nn. 21-23, Ha cante http://www.osce.org/odihr/KyivRec?download=true. Cm. Takxe
Hoknan BeHeunaHCcKoM KOMUCCUM MO BOMPOCY O HE3aBUCMMOCTM cyaebHoi cuctemsl, Yactb | — HezaBrucumocTb
cypgen (2010 r.), CDL-AD(2010)004, nn. 23-32, Ha caunTe http://www.venice.coe.int/webforms/documents/CDL-
AD(2010)004.aspx.
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o6LLIenpu3HaHHbIM  3(EKTUBHBIM METOAOM O0BecneyeHnss He3aBUCUMOCTU  cyaeit.*
CornacHo Kuesckum pekomeHgaunam bOUMIMY OBCE 2010 rona,”® B cny4yaslx, korga
HenocpeacTBEHHOE HasHayeHuMe CydbM HaxoguTCca B MOMHOMOYMAX  npes3uaeHTa
rocygapctea, npegenbl ero/ee yCMOTPEHUsi OOSMKHbl ObITb CBeAeHbl K KaHauaaTypam,
npeanoXeHHbIM COOTBETCTBYIOLWMM OpPraHoM; OTKa3 Has3HauyuTb Takoro kKaHaugara no
npoueaypHbIM OCHOBaHMAM A0SMKEH ObiTb MOTUBMPOBaH. ELle ogHUM BapnaHTOM siBNsSieTCS
npegocTtaBneHne OTOOPOYHOM KOMWUCCUMM npaBa npeogoneTb MNpe3naeHTCKkoe BeTo
KBanMULMPOBaHHbIM 6OMNLLIKMHCTBOM ronocos.”” MNpeanaraemas B 3aKOHONPOEKTe cucTema
HasHayeHns1 cygen KOHCTUTYUMOHHOW nanaTbl, dalolias LIMPOKyr cBoboay OEeWCTBUM
Mpe3ngeHTy, npeacraBnaAeTcs KpanWHe npobnemMaTUYHOM C TOYKM 3peHus pasgerneHus
Bnacten n 9dpdEKTUBHOCTU CUCTEMbI COEPKEK U MPOTUBOBECOB. JTW XE 3aMevaHus
NPUMEHMMbI K Npouenype HasHaveHust cygen BepxoBHoro cyga (cm. nogpasgen 4.2 Huke).
Beuray Bcero Bbllecka3aHHOro, HAaCTOATENbHO PEKOMEHAYeTCA nepecMoTpeTb npoueaypy
Ha3HavyeHuAa cypen KoHcTuTtyumoHHon nanatbl 1 BepxoBHOro cyaa ans AOCTUXKEHUA
6onblwen OTKPbITOCTU M MPO3PAavyHOCTU, YTO MOXET npeaycMaTpuBaTb ycuneHue
ponu CoBeTta cygen.

52. Yto kacaeTca 0OcCBOGOXOEHWS cyden OT AOJPKHOCTW, NMYyHKT 2 4vactm 3 cTtaTtbu 64
3aKoHomMnpoekTa rnacut, 4To [pe3angeHT «BHOCUT npeasioxeHne B XXoropky KeHew ans
ocBOOOXOEHUs OT OOMMKHOCTM cygen BepxoBHoro cyga m KOHCTUTYUMOHHOW nanatbl No
npegnoXxeHnoo gucuunnuHapHon komuccum npu CoeTe cygeun unn CoseTa cyden B
cny4vasx, nNpegycMOTpPeHHbIX HacTodAwen KOHCTUTYyUMEW M KOHCTUTYLMOHHBIM 3aKOHOMY.
Kpome TOro, u3MeHeHHasi 4yacTb 2 cTaTbu 95 rnacut, 4YTO B Crydae HapylleHus
«TpeboBaHun 6e3ynpeyHocTn [NoBeaeHns cyaen]», cyabn KOHCTUTYLUMOHHON nanaTbl MoryT
OblTb  [AOCPOYHO OCBOOOXAEHbI OT 3aHMMaemon gormkHocTu  XKoropky KeHewem
OOMbLMHCTBOM He MeHee OBYX TpeTen rornocoB oT obuwero ynucna genyrtatoB XKoropky
KeHelwa no npeacrasnenuio MNpesnageHTa.

53. B npownom BeHeuunaHckasi koMuccust Boipasuna rinybokyto 03abo4eHHOCTb Mo NoBoay
BO3MOXXHOCTU LOCPOYHOro 0CBOBOXAEHNSI CyAen, MOCKOSbKY B JOSITOCPOYHON NepcrnekTnee
3TO MOXeT NoAopBaTh NOMHOMOUMS cyaebHon BnacTi.> Mpeanaraembiii MPOEKT M3MEHEHUN
COKpaLLaeT KOJIMYeCTBO rosyiocoB, HEOOXOAUMbBIX ANsi OCBOOOXAEHMA cyaen, ¢ ABYX
Tpeten A0 OonblMHCTBA OT OOLWeEro KonuyecTtBa AenyrtatoB. IJTO ynpoljaeT
npoueaypy OCBOOOXAEHUA OT AOJHKHOCTM cyaen BepxoBHoro cyaa wm
KOHCTUTYyUMOHHOM nanaTtbl U MOXET HeraTMBHO NOBNUATbL Ha HE3aBMCUMOCTb
cyaebHon cucTembl.

54. B 71O BpemMs Kak 4yactb 5 cratbum 97 pencteyrowerd KOHCTUTYUUM He YTOYHAET
obcToATENbCTBA, Aalowue OCHOBaHWe AN AOCPOYHOro  OCBOOOXAEHWS Cydew, OHU
0003HayeHbl a 4yactax 2 m 3 cratbm 95 3akoHonpoekTa. 3TO, B LENOM, 3acnyXuBaeT
onobpeHuns. B Toxe Bpema 4yacTb 2 crtatbh 95 cogoepXuT ykasaHue Ha «TpeboBaHue
6e3ynpeyHoCTM» B Ka4eCTBE OCHOBaHUA ANs 0cBOOOXAEHMS OT AOMKHOCTU. B TO Bpems Kkak
TEepMUH «Be3ynpeyvyHOCTb» OnpenenseTcs KOHCTUTYLMOHHbIM 3akoHOM «O cTaTyce cyaen
Kblprbidckon Pecnybnuku» kak OTCYyTCTBME HapylleHus psgaa TpeboBaHun U 3anpeTos,
pPacnpoCTPaHAILWNXCA HA OENCTBYIOLWMX Cyaberd U nepeyvmcrnieHHbiX B KOHCTUTYLIMOHHOM
3aKOHEe, HeKoTopble M3 HUX COPMYNUPOBAHbI HEAOCTAaTOYHO 4eTko (Takke cMm. n. 74

49 Cwm., Hanp., TaMm xe, nn. 23-32 («[doknag BeHeunaHckon KOMMCCUMM NO BOMPOCY O HE3aBUCMMOCTM cynebHom

cuctembl, Yactb | — Hesasucumoctb cygen» (2010 r.)); a Takke «[oknag BeneumaHckonm komuccun o
HasHavyeHun cynen», CDL-AD(2007)028, 22 NIOHSA 2007 r., nn.  48-49, Ha caunte
http://www.venice.coe.int/webforms/documents/CDL-AD(2007)028.aspx.

%0 JokymeHT, untmupyembin B cHocke 48, n. 23 («PekomeHpgauun Knesckon koHdepeHumn BOWIMY no Bonpocam
He3aBucumocTu cynebHon snactuy (2010 r.)).

*L Tam xe, nn. 21-23 («PekomeHpaumm Knesckon koHdepeHumn BOVIMY no Bonpocam He3aBUCMMOCTH CyaAe6HON
Bnactu» (2010 r.)).

2 [okymeHT, unTupyembln B cHocke 2, n. 56 («3akntoveHne BeHeumaHckon kommuccum no npoekty KoHCTuTyLmm
Kbiprbizckor Pecnyonukm» (2010 r.)).
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H1/|>|<e).53 B uenom BANMNY OBCE n BeHeumnaHckas KOMUCCUSI MOBTOPSIKOT, YTO AOCPOYHOE
0ocBObOOXaEHNE A0MKHO OblTb OCHOBAHO HAa YETKMUX M OOBEKTUBHbBIX KPUTEPUSIX U OTKPbLITBLIX U
npospayHbix npoueaypax.> CnepoBaTenbHO, €CNM OCHOBaHWA ANA [AOCPOYHOrO
0oCcBOOOXAEHMA 4YeTKO M TOYHO He onpegeneHbl 3aKOHOO4ATeNbCTBOM, TO
COOTBETCTBYIOLUME NOSIOXKEHUA MOryT NOCTaBUTb NOA Yrpo3y rapaHTum npeodbiBaHUsA
B AOMKHOCTU cyAen, a Takke He3aBMCUMOCTb CyAeOHOMN CUCTEMbI B LIeNIOM.

55. TMpu Tom 4yto KOHCTUTYUMOHHas MNanaTa Kak TakoBasl COXpaHeHa, npegnaraemble
n3mMeHeHus K ctatbe 97, Kak NpeAcTaBnseTcs, B 3HAYMTENbHOM Mepe ocnabnsawTt ee
WHCTUTYLUMOHAMNbHYIO pofb 3PdEKTMBHOrO opraHa cygebHoro KOHCTUTYLIMOHHOIO KOHTPOSS,
no cyTu, NpeBpalliasi ee B MNPOCTOW KOHCYNbTaTUBHbLIN opraH. Kak BuAHO, 3TO M Obino
HamMepeHVeM coCTaBuTENen 3aKOHOMPOeKTa, Tak Kak U3 CrpaBKU-OOOCHOBAHWUS K NPOEKTY
n3meHeHun crnegyet, 4TO0 KOHCTUTYUMOHHas nanata JosmkHa 6biTb OpraHoM, «BTOPUYHBIM
no oTHoweHuo K lMpe3naeHTy n XKoropky KeHelly», n YTO OHa «HE MOXET W He [OShKHa
obnagatb Oonbluen BNacTblo, YEM CaM Hapog Wnu ero npeactaButenu». lNpu Tom 4TO B
pernoHax OBCE n CoseTa EBponbl CyweCcTBYIOT pasfuyHble MOAENU KOHCTUTYLIMOHHOMO
KOHTPONS, TakOM KOHTPOSb, Kak NpaBuio, OCYyLLEeCTBASETCA BHE paMOK 3akoHOA4ATENbHON U
MCMONHUTENbHOI BeTBel Bnactu.”” Bonee Toro, AeMoKpaTUyYeckne CUCTEMbI CTPOSITCA Ha
pasgeneHnn Tpex paBHbiX BeTBEW BfacTM - WUCMHOMHUTENbHOW, 3aKOHOOATENbHOW U
cyaebHon, nocnegHne M3 KOTOPbIX OCYLECTBASKT crneuuarnbHble Haa30pHble (yHKLMK.
MpeBpaweHne KOHCTUTYUMOHHYIO NanaTy B OpraH, BTOPWMYHBLIA MO OTHOLWIEHUID K
NCNONHUTENBbHON N 3aKoHOA4ATeNbHOW BNAcTW, BHyLlAeT onaceHus, ocobeHHO ecnn y4yecTb
BaXXHOCTb KOHCTUTYLMOHHOrO cyda Ans (PYHKUMOHMPOBAHMSA BCEX AEeMOKpaTUYeCcKux
VHCTUTYTOB, 3aLLMUTLI NPaB YenoBeKa U BEPXOBEHCTBA Npaea B cTpaHe.”®

56. Ota ocnabneHHasa no3vuusa KOHCTUTYUMOHHOW nanaTbl Takke OTpaxeHa B
ncnpasneHHblx Yactax 8-10 ctaten 97, cornacHo KoTopbiM, Npe3naeHT n XKoropky KeHelwu
UrparoT KIHYEBYHO POSib B MPOLLECCE KOHCTUTYLIMOHHOIO KOHTpOns. B yacTtHocTu, cornacHo
HOBOW npouedype, nwboe peweHne O HEKOHCTUTYUMOHHOCTU 3aKoHa, MpPUHATOE
KOHCTUTYUMOHHOM nanaTton, 4BNsieTcs «npeaBapuTeribHbIM  3aKNIYEHUEM», KOTopoe
Manata obsizaHa npeactasutb [pe3ngeHty n XXoropky KeHelwy [nsi pacCMOTpeHus B
TPEXMECSYHbIN CPOK.

57. Yactb 9 «cratbm 97 3aKoHOMpoOeKkTa MpedycMaTpuMBaeT TpuU  BO3MOXKHbIX
obcToATenbcTBa, NMPU KOTOPbIX KOHCTUTYUMOHHAs nanata MOXeT MPUHSATb pelleHne o

3 [okymeHT, untnpyembinn B cHocke 2, nn. 21-32 («CoBmecTHoe 3akntoveHue BANMY OBCE n BeHeumaHckom
KOMMCCUWN MO MPOEKTY M3MEHEHWU HOpMaTMBHO-NPaBoBoW Gasbl B cdepe ANCLMNIMHAPHOW OTBETCTBEHHOCTU
cyuelh B Kbiprbiackori pecny6nuke» (2014 r.)).

% Tam xe, yacTb IV, nogpasaen 2 «OnpeaeneHne ANCLMMIMHAPHBIX HapYLLIEHU» («COBMECTHOE 3aKmioueHne
BONMY OBCE n BeHeumaHCKOW KOMWUCCWUM MO MPOEKTY WU3MEHEHWI HOPMaTUMBHO-NpaBoBOM Gasbl B cdepe
OVCUMNIIMHAPHOW OTBETCTBEHHOCTU cyaen B Kbiprbidckol pecnybnuke» (2014 r.)).

Cwm., Hanp., «3aknoyeHne BeHeuunaHcko koMucCMM O npoekTe 3akoHa «O BHECEHUW W3MEHEHWI B
KoHcTuTyuMio» 06 yKpenmneHum He3aBUCUMOCTWU cyael (Bkryasi crpaBKy-OOOCHOBaHWE W CPaBHUTENbHYHO
Tabnuuy) n 06 naMeHeHuax B KoHCTUTYyUuto, npeanoxeHHbiXx KoHCTMTyuuoHHon accambneert YkpauvHbl», CDL-
AD(2013)014, 15 wmoHa 2013 r., n. 13, Ha cawnTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2013)014-e; 1 «3aknyeHMe MO MpPOEKTy KOHCTUTYUMOHHOro 3akoHa «O KOHCTUTYUMOHHOM cyae
TamkukuctaHa»», CDL-AD(2014)017, 16 NIOHS 2014 r., mn. 12, Ha cante
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)017-e. Cm. Takxke poknapg «Constitutional
Review Design and Functions: Implications for the Sepation of Powers» («MexaHuam u dyHKUMN
KOHCTUTYLUMOHHOTO KOHTPOMNS: TMOCNEACTBUS AONA  pas3geneHus Brnactew»), MpeactaBneHHbii  EBreHnem
TaHyeBbIM, YneHoMm BeHeumaHckon komuccuy OT Bonrapumn, Ha KOHepeHuUUW, MOCBALEHHON OTHOLUEHUAM
KOHCTUTYLMOHHOrO cyaa C ApyryMm OpraHamy rocyapCTBEHHOW BracTu M opraHm3oBaHHOW BeHeumaHckon
KomMuccuen B coTpyaHudecTBe ¢ KOHCTUTYUmMoHHbIM cyaoM Pecnybnukn MongoBa, 28 ceHtsabps 2015 r, CDL-
JU(2015)021, cTp. 2, Ha cawnTe http://www.venice.coe.int/webforms/documents/?pdf=CDL-JU(2015)021-e.

6 OokymeHT, umtupyembin B cHocke 1, nn. 81 and 84 («CoBmecTHoe 3akntodeHune BOUIMY OBCE wu
BeHeuunaHcko Kommccum no npoekty 3akoHa “O BHeCEeHMUM W3MEHEHWA W AonoriHeHun B KoHCTUTyuMio
Kelpreiackon Pecnybnuvkm»» (2015 r.)). CM. Takke OOKYMEHT, LMTUpYyeMbl B cHocke 2, n. 59 («3akntoueHune
BeHeumaHckom komuccum no npoekty KoHctutyumm Keiprbizckon Pecnybnukm» (2010 r.)).
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HEKOHCTUTYUMOHHOCTM 3aKOHa Ha OCHOBaHMWM CBOEro npeaBapuTeribHOro 3akrnoyYeHunsa
OOMbLUMHCTBOM rOfI0OCOB OT CBOErO MOSIHOMO COCTaBa, a MMEHHO:

(a) B cnyyae ecnn lpesuvgeHt n XKoropky KeHew B Tpexmecs4HbI CPOK CO [HSA
NOCTYNMNeHNs NpeaBapuUTEribHOroO 3aKNioYeHUs BbIPassiT cornacue 0 Hanvynm B 3aKoHe
npotmsopeun ¢ KoHCTUTyumenm wnnm He BbIpasdaT CcBoOeW  no3vumm Mo
npeaBapuTENbHOMY 3aKMIOYEHUD, TO peLleHNne O HEKOHCTUTYLMOHHOCTU [aHHOro
3aKOHa WNW ero MNOMOXeHWW NpPUHMMaeTCcs OONbLUMHCTBOM HE MeHee MOSIOBUHbI
roniocoB OT MOSIHOro coctara cyaen KOHCTUTYLMOHHOW nanaTbl.

(b) Ecnn MpesngeHT, nubo >Koropky KeHel BblpassiT Hecornacue ¢ npegsaputenbHbIM
3aKNOYEHMEM MOSIHOCTBIO UM B €ro YacTu, TO pelleHMe O HEeKOHCTUTYLIMOHHOCTU
AAHHOro 3akoHa npuHMMaeTcs GONbLUMHCTBOM He MeHee ABYX TpeTen OT MOSIHOro
cocTtaBa cyaen KOHCTUTYLMOHHOW nanarTsbl.

(c) Ecnn n TMpesuaeHT, n XKoropky KeHelw BbIpasaT eguHyo NO3MLKMI0O O Hecornacum ¢
npegBapuTeNibHbIM 3aKMOYEeHMEM NOSTHOCTBIO UMM B €ro 4YacTh O HanuMyuu B 3aKOHe
npotmeopeunn ¢ KOHCTUTYUMEN, TO peELUEeHNE O HEKOHCTUTYLMOHHOCTU [aHHOro
3aKOHa UIn ero nosioKeHUn NpUHMMaeTca OONbLIMHCTBOM HE MeHee Tpex YeTBepTen
OT NOSIHOro coctaea cyaen KoHCTUTYLUMOHHOW nanaTbl.

58. B cnyyae ecnu 3a peweHne O HEKOHCTUTYLMOHHOCTM 3aKOHa WUNu ero nosioXeHun
nporonocyeT MeHee YCTaHOBIIEHHOIO HaCTOALEN YacTbio Yncna cygen KoHCTUTYLMOHHOM
nanarbl, NpeaBapuTenbHoe 3aKrioyYeHne «yTpadnBaeT CUny».

59. Bo-nepBbiX, yKa3aHWe Ha «MOJHbI COCTaB CyAei» MOXHO MOHATb Kak TpeboBaHue o
HanMuYMKM KBOPYMa, TO €CTb, O MPUCYTCTBUM MPU FONIOCOBaHWUM BCeX Cyaei KOHCTUTYLIMOHHON
nanatbl. OTO MOXeT Co3AaTb NPENATCTBUS NPOLIECCY NPUHATUA peLleHnii KOHCTUTYLIMOHHOA
nanaTton, NUILNB ee 3dEKTUBHOCTU 1 CNOCOBHOCTM BLIMOMHATL CBOK OCHOBHYIO 3aAady Mo
o6ecrneyeHmnio KOHCTUTYLIMOHHOCTY 3aKoHoaaTenscTea. >’

60. Bo-BTOpbIX, yCTaHaBreHne Takux TpeboBaHUM M Takoro BbICOKOrO Nopora roriocos,
HeobOXoANMbIX AN NPeofoneHns OTNUYHbIX MHeHun [lpeangeHta u XKoropky KeHelwwa
(ocobeHHO B crniyyasix, onucaHHbIX B nyHKTax (b) n (C) Bbiwe), npuBedeT K hakTU4eCKoM
HeaPPEKTUBHOCTU (DPYHKLUMIA KOHCTUTYLMOHHOIO KOHTpons KOHCTUTYLMOHHOM nanarthl,
0603HayeHHbIXx B 4actn 1 ctatbu 97. PeweHunsa lManatbl 6onee He OyayT HemeaneHHO
cTaHoBUTCA obga3aTernbHbIMM U OKOHYaTenbHbIMK, a MNManata 6yget obsisaHa NpuUHUMaTh No
CyTM [ABa peleHuss — OOHO npedBapuTeNbHOE 3aKMlYeHWe W OAHO OKOH4YaTernbHoe
peweHne nocne LWUPOKNX KoHcynbTauun ¢ [NpesumgeHtom u XKoropky Kenewem. [Ong
NPUHATUSA OKOHYaTEeNbHOro pelleHns KoHCTUTYuMoHHOW nanate notpebyetca obecneynTb
LUMPOKNA BHYTPEHHUIN KOHCEHCYC, 4YTO MOXET MNPUBECTU K MNPUHATUIO KOMMPOMMUCCHBIX
pELLEHU, a Tawkke HeOJoCTAaTOYHO YeTKO CCOPMYSIMPOBAHHbLIX COOOpaXKeHWn No NnoBOAYy
KOHCTUTYLMOHHOCTU paccMaTpuBaeMoro 3akoHa. Kpome Toro, 4tobbl He ObiTb MOMHOCTLIO
napanusoBaHHoOW, KOHCTUTyUMOHHaa nanata OydeT BblHYXOEHA MWCKaTb KOHCEHCYC C
Mpe3ngeHtom n Xoropky KeHewem, npu ToM, 4TO 06a 3TM opraHa AOMKHbI MOANeXaTb
KOHTPOMNK CO CTOPOHbI [lanatbl. 3TO OKaXeT Cepbe3HOe HeratMBHOE BAWUSHME Ha
HENTpanbHOCTb MpuvHMMaembix [lanaton peweHun W caenaetr uX 3aBUCUMbIMU  OT
NpUXOTEN/MHEHUI NAapnaMeHTCKOro 6ONbLUNMHCTBA UM ENCTBYIOLLEro Npe3naeHTa.

61. Kpome TOro, HeO6XO0ANMMOCTL B MpeacTaBreHUM NpeaBapUTENbHOrO 3aKIYeHus no
TOMYy unu nHomy geny MNpesngenty n XKoropky KeHelly MOXET N HE BO3HUKHYTb, €CIIN OHU
yXXe BblpasunM CBOE MHEHWe no 3ToMmy Aeny B npouecce ero pasbupartensctea B [lanare.
Takum 00pa3om, [JOMNOMHUTENbHBIA OOMEH MHEHWsIMW, npegfiaraembli B NpPOEKTe
N3MeHeHWI, He OyaeT cBdA3aH C OOCY)XOEHMEM KaKuX-IIMOO HOBbIX HOPUANYECKUX AOBOAOB.
Bonee Toro, 3T0 MOXeT Bbi3BaTb NONUTU3ALNIO NpoLEecca pa3bupartenscTsa gena B MNanate

57 Cm., Hanp., «3akniouyeHne BeHeumaHcko komuccun no M3MeHeHusIM B 3akoH «O KOHCTUTYLMOHHOM
TpubyHane [MMonbwwm»» oT 25 uwoHa 2015 r., CDL-AD(2016)001, 11 mapta 2016 r., n. 71, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)001-e.
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B uenom. Nommmo aToro, Cpok B Tpu Mecsdua, otsoanmblin MNpesngeHTy n XKoropky KeHelly
ANA  pacCcMOTPeHus npeaBapuTenbHOro 3aknoyeHns [lanaTbl, CyWeCTBEHHO 3aTsHeT
npouenypy paccmoTpeHunsa aen B KOHCTUTYUMOHHOW NanaTe n MOXeT co3daTb NpendaTcTansg
B Aenax, TpebyoLmx CPOYHOro NPUHATUS PELLEHNIA.

62. B uenom, HoBbl€ MOMOXEHNSA O HA3HAYEHUN CydEeN Ha AOSMKHOCTU U UX OCBODOXAEHUN
OT OOIMKHOCTEN, a Takke O NPUHATUM peLleHUun B nopsiake KOHCTUTYLMOHHOro Haasopa,
0aloT UCMNOSMHUTENBHOW N 3aKOHOAATENbHOW BETBSM BIlaCTU CUMbHbIE pblYari BNUSIHWUS Ha
KOHCTUTYUMOHHYIO nanaTy, nogpbiBasd NpUHUMN pasgeneHns Bnacten, NpoBo3rfalleHHbIn B
yacTtu 2 ctatbh 94 KoHcTuTyumn. MNMpoekT naMeHeHn Takke NPOTUBOPEYMT YacTu 1 cTaTbu
94 KOHCTUTYUMW, COrMacHO KOTOPOW, «CyAbWM He3aBUCUMbI U MNOOYUHSAIOTCA TOSbKO
KOHCTUTYLUUKM 1 3aKOHaM».

63. W3 Bcero BbllecKkasaHHOr0 OYEBUOHO, YTO TMPOEKT W3MEHEHUW He no3BondeT
KoHCTUTYuMOHHOM nanate nonb3oBaTbCA «HEOOXOAMMOW CTEneHbld He3aBMCUMOCTU W
CaMOCTOSATENbHOCTU» UM «PYHKUMOHMPpOBaTb B KadecTBe 3ad(peKkTMBHOrO opraHa
IOPUONYECKOTO KOHCTUTYLMOHHOrO KOHTPONSi», COMMacHoO 3akni4veHuio BeHeumaHckon
kommceun 2011 r.%® MoaToMy, HaCTOATENbHO PEKOMEHAYETCHA OTKa3aTbCsl OT BHECEHUSA
NoAOOHbLIX M3MEHEHMW U COXpaHUTb (POPMYNMPOBKY cTaTbu 97 OencTBylrOLEN
KoHcTUTyuun 6e3 nameHeHuUn.

4.2. BepxoeHbiti Cyo

64. B cootBetctBMM co cTaTben 96 pencteytowen KoHctutyuuu, BepxoBHbii Cya
SIBMISIETCS BbICLLMM OpraHoMm cygebHowm BriactM BO BCex 0b6nacTtsix npaea M ocyllecTBnsieT
«nepecmoTp cyaebHbIX akTOB MECTHbIX CyAoB MO obpallieHMsM Y4acTHUKOB cyaebHoro
npouecca» (N. 1); ero pelweHnsa NABNAITCA «OKOHYaATENbHbIMU W  OOXanoBaHUIO He
nognexat» (n. 3). NneHym BepxoBHoro Cyaa, cocTosawmn M3 npeacenatens u Konneruu,
Takke OOSMKEH AaBaTb «Pa3bsiCHEHMS NO Bonpocam cyaebHom npaktukm» (n. 2).

65. Hosas copmynupoBka 4Yactu 2 ctatbl 96 npegnonaraeT, YTo gaHHble BepxoBHbIM
Cyoom pasbsiCHeHWs no Bonpocam cyaebHoOn NpakTuKWM, KOTopble Takke YNoOMsHYTbl B
aencteyowen KoHcTutyumn, «obsizatenbHbl Ans Bcex cygoB u cygaen Kblprbi3ckou
pecnybnuku». Kak yxe nogyepkumsanocb B CoBMecTHOM 3akmodeHun 2015 roga, aTa
nonpaska CTaBWUT NOL BOMPOC HE3aBUCMMOCTb Cy[OB B LESIOM, a TakKe He3aBUCUMOCTb
OTAenbHbIX cyaen. NMomMnumo 3aToro, OHa Takke NPOTUBOPEYUT YacTu 3 ctaTbk 94, koTopas
3anpeLLaeT BCSAKOEe BMeLLaTeNnbCTBO B OTMNpaBieHne npaBoCcyans, a BUHOBHbIE B NOSOOHOM
BMeLlaTeNbCTBE NULA HECYT OTBETCTBEHHOCTb B Nopsaake, NpegyCMOTPEHHOM 3aKOHOM.

66. Cnegoyetr oTMeTuTb, 4TO B Pekomengaumsx Kuesckonm koHdepeHuun BOUMY no
BOMpoOcaM He3aBMCUMOCTU cygebHom Bnactm B cTpaHax BoctouHonm Esponbl, HOxHOro
KaBkaza u LeHTpanbHon Asmm 2010 roga ogHO3HayHO oTmedanoch: «Cyaam BbICLUMX
WHCTaHUM criegyeT BO3AEPXKUBATLCA OT M34aHUS AUPEKTUB, PA3bACHEHUA N PE30NHOLMIAY,
a noka Takas NpakTuKa CyLLeCTBYeT, 3T AOKYMEHTbI HE JOSMKHbI ObITb 06a3aTenbHbIMK 4115
HwkecTosWwmx cyaos.> EanHoobpasve B TONKOBaHWM 3aKoHa crieayeT noaaepXuBaTth npw
NnOMOLLM UCCNeoBaHUN CcyaebHOM MpakTUKK, Yy KOTOPbIX Takke He [OOMKHO ObiTb
obasatenbHon cunbl.”® B ceoem «J[loknage Mo BOMPOCY O HE3aBUCUMOCTW CyaeGHO
cuctembl, Yactb | — HesaBucumoctb cygen» 2010 roga BeHeumaHckad KoMUCCUA Takxke
OTMETMNA, YTO MPUHATME MOAOBHLIX 00s13aTENbHbIX PYKOBOLSALLMX OOKYMEHTOB OTpaxaet

%8 [okymMeHT, uuTupyembii B cHocke 2, nn. 58-59 («3aknioveHne BeHeLuaHCKOW KOMMUCCUMM MO MPOEKTY
KoHctutyumoHHoro 3akoHa «O KoHcTuTyumoHHow nanate BepxoBHoro cypa Kbiprbisckor Pecnybnvkun»»
2011 r.)).

g JokymeHT, untnpyemoin B cHocke 48, n. 35 (Pekomengaunm Knesckon koHdepeHuun BANIMY no Bonpocam
He3aBucumocTtu cynebHown snactu (2010 r.)).

 Tam xe, n. 35 (Pekomengauun Knesckon koHdepeHumn BOUIMY no Bonpocam HesaBUCUMOCTM cyneGHoM
Bnactu (2010 r.)).
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CTPOruiAi Mepapxmyecknx nopsiaok B cyaebHom cucteme, YTo siBRsieTcs NpobnemMaTuyHbIM ¢
TOYKM 3PEHNSA HE3aBMCUMOCTM cyaebHbIX opraHos.®!

67. Takvm o6pa3oM, XOTs BbiCLUMA CyAeBHbIV opraH, Takon Kak BepxoBHbI cya, 0Bbl4HO
urpaeT KMYeBYHO pofnb B CTpaHe, B TOM 4ucne obecrnevmBas oOnNpeaerieHHoOCTb U
npeackasyemMocTb 3aKOHOAAaTeNbCTBA 1 €ANHOOBpasne ero TONKOBaHNS 1 MpUMeHeHns, % oH
He JOJIMKEeH OCYLLEeCTBNATb KOHTPOIb HaZ HWKECTOALMMN CyAaMn U U3fasaTb PyKOBOAsILLME
yKasaHusl, [OMPEKTVBbI, Pas3bACHEHUs unu pesonounn, obsisaTenbHble Ana cygein.®
MoaToMy cneayeTr WUCKNOYATL HOBYH (OpMynUpPOBKY Yactm 2 ctatbu 96,
aonyckarowyo nsgaHue BepxoBHbIM cyaoM 06s13aTeNbHbIX «Pa3bACHEHUNY.

68. B TO Xe BpeMs 3TO He O3Ha4yaeT, YTO CyAbW HMKECTOSLLMX UHCTAHUMA MOTYT NPOCTO
urHopmpoBaTb NocCTaHoBreHna BepxoBHoro cyga. BepxoBHbIM cyn  rapaHTupyeT
npesanuMpoBaHMe CBOEro TOMKOBAHWS 3akoHa MNOCpeacTBOM  MOMOLM  MexaHu3ma
o6xxanoBaHus. OgHako Cyabu HUXKECTOSILLMX CyA0B BNpaBe OTrpaHMYnTbL paccMaTpuBaeMblie
UMK Jena OT PacCMOTPEHHLIX paHee Aefl U AOMKHbI UMEeTb BO3MOXHOCTb MpeacTaBnATb
HOBblE aprymMeHTbl, KOTOpble 3aTeM OyayT NOABEPrHyThbl NPOBEPKE Ha aTane obxanoBaHus.

69. HakoHeu, OTMe4aeTcsl, YTO U3 MpOeKTa M3MEHEHUN MCKMIYEHa CylwecTByrLWasa B
aencreyrowen KoHctutyumm chopmynupoBka 4vactu 3 ctatbu 96, cornmacHo KOTOpOW
peweHns BepxosHoro Cyaa sBNAKOTCS OKOHYATENbHBIMM M HEe nognexar oGXxamnoBaHuIo.
OTOT NYHKT, KOTOPbIN oTpaxaeT ctatyc BepxoBHoro Cyaa Kak anennsiyMoHHOro cyaa
BbICLUEM MHCTAHLMU B CTPaHe, crieayeT COXPaHUTb.

4.3. Cmamyc u Hezagucumocms cyodeli

70. CornacHo 4actu 6 cratbm 95, nepeBoag (poTtaumd) cydenm MeCTHbIX CydoB
ocyuwlectenaetcsa lNpesngeHTom no npeacrtasneHnto CoBeTa cyden B NOPSAKE U criyyvasix,
onpegensemMbiX KOHCTUTYLMOHHbIM 3akOHOM. HesicHO, Hackonbko peweHve CoseTa cygen
aBnaeTca obsa3aTtenbHbIM ANA  MCMnonHeHnsa [pe3vaeHToOM, U HEBO3MOXHO WCKMYUTb
BO3MOXHOCTb TOro, 4to Npe3ngeHT MOXeT He ydecTb npeacraesneHne CoeeTa cyden, Tem
caMbiM NOAOpPBaB aBTOPUTET M HE3aBMCMMOCTb 3TOrO OpraHa CcaMOperynvpoBaHus.
MoaTomy 66110 Obl XKenaTenbHO pelwaTh TakMue BHYTpeHHUe aena cyae6Hon BnacTtu 6e3
y4yactusa lNpe3npaeHTa.

71. CornacHo HoBown dopmMmynupoBke 4Yactm 3 crtatbun 64, [pe3ngeHT MOXeT «Mno
npeanoXeHno aucuuniMHapHon kommuccum npu CoBeTe cygen unm CoBeta cygen»
npeactaesnseT Xoropky KeHewy cygen, nognexawmx OCBOOOXAEHMIO OT OOSPKHOCTW.
Cyabn MEeCTHbIX CyA0OB MOryT OblTb OCBOOOXAEHbI OT JOMMKHOCTM Hanpsimyto Mpe3ngeHTom,
Takke NO NpeacTaBneHvio AvcumnnuMHapHon komuccun mnm Coseta cygen (Ctatbsa 64,
YyacTtb 3 (4)).

72. Kak oTtmevanocb B 2014 rogy B «CoBmecTtHOM 3akntodeHun BOUMY OBCE w
BeHeLmaHCKOM KOMUCCUM MO NPOEKTY U3MEHEHUn HopmaTUBHO-NpaBoBon ©asbl B cdepe
ANCUMNIMHAPHON OTBETCTBEHHOCTU cyaen B Kbiprbidckonm pecnybnuke 2014 ropa» (manee
«CoBmecTHoe 3akntodeHne 2014 roga», B KoHcTuTyuum He cneayet obGroBapuBaTb
nonHomouusa [lpe3ngeHta u Xoropky KeHewa B OTHOWEHMU OCBOOOXKAEHUS OT

o [okymeHT, untupyembii B cHocke 48, n. 70 (Joknag BeHewumaHcKoM KOMUCCUM MO BOMPOCY O HE3AaBUCUMMOCTU
C%/,ELGGHOPI cuctemsbl, YacTtb | — HeszaBucmmocTb cygew (2010 r.)).

2 Cm., Hanp., 3aknioueHre BeHeuuMaHcKoil KOMWUCCUW MO MOBOAY ONpeAeneHHOCTU 3aKoHOAaTenbCcTBa W
He3aBucumocTn cygebHon snactm B bocHuu u MepuerosuHa, CDL-AD(2012)014, 18 nioHs 2012 r., nn. 64-65, Ha
cante http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2012)014-e.

3 [okymeHT, untnpyembinn B cHocke 48, n. 35 (PekomeHpauun Knesckow koHdepeHuun BONMY no Bonpocam
He3aBucumocTn cyaebHor Bnactn (2010 r.)); M OOKYMEHT, uMTupyembli B cHocke 48, nn. 70-71 (Ooknapg
BeHeuwnaHckon kommuccum nNo BonNpocy O HesaBMCUMMOCTM cynebHon cuctemsl, YacTe | — HesaBucumocTs cynen
(2010 r.)).
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DOIMKHOCTU cyAleM, NMOCKONbKY 3TO BbI3blBAET BOMPOCH! B MilaHe rapaHTuii He3aBUCUMOCTYU
-~ 64
cynen.

73. Hoas cdopmynupoBka Yactn 3 ctatbm 95 gonyckaeT A4OCPOYHOE OCBODOXAEHWE OT
OOIDKHOCTU cyaen no pagy NpUYMH: B Criydae CMepTu CyadbW, OOCTWXKEHUA npeneribHoro
BO3pacTa unuM yTpaTbl rpaxgaHcTBa (CM. Takke KOMMEHTapuu Mo nosody YyTpaTbl
rpaxkgaHcTea B MNyHKTe 111 Bblwe). B TO ke BpeMs, HOBbIA MYHKT TakkKe COOEPXUT
yrnoMVHaHue criyqyaeB nepesoja CyAbU «Ha APYryro AOMKHOCTbY, a TakkKe «Apyrux cryyaes,
He CBSI3aHHbIX C HapyweHueMm TpeboBaHui 6e3ynpedHocTM». Takas HeorpaHuyeHHas u
TyMaHHas opMynmMpoBKa MOXeT NoTeHUManbHO CTaTb OCHOBaHWEM Ans 3rnoynoTpebnenus
C Lernbi YBOINbHEHUS OTAEnNbHbIX cyaen (CMm. n. 55 Bbiwe). B npoekte U3MeHeHUn Takxe
CHWKEHO MOPOroBO€E YUCMO roflocoB, HEOBXOOUMbIX A5 JOCPOYHOro 0CBOBOXAEHUS CyabM
OT AOJDKHOCTM — C OBYyX TpeTem oT obuwero umicna genyrtatoB Xoropky KeHewa go
OOnblIMHCTBA OT 4ucCrna MPUCYTCTBYKOLWMX AenyTaTtoB (C HeobxoaumMbiM KBOPYMOM B
50npoueHTOB ronocoB), YTO 3HAYUTENBLHO 0bneryaeT ocBOBOXAEHNE Cyaen C AOMMKHOCTU Ha
Taknx OCHOBaHUSAX. YTOObI rapaHTMpoBaTb, YTO JOCPOYHOE OCBOOOXAEHMe cyaen oT
OOJKHOCTM OyaeT AONYCTUMO TONMbKO B CliyvyasiX, OOroBOpeHHbIX B 3aKOHe,
peKkoMeHAyeTCA nepevyncriuTb BCe BO3MOXHble OCHOBAHUA AN TaKOro [OCPOYHOro
ocBoboxaeHusa B KOHCTUTYLMK, a TakkKe UCKITHYUTb YNOMUHAHUE «OPYrUX cCryvyaeB»
13 HoBoun chopMynupoBKK Yactu 3 ctatbu 95.

74. Hoeas dopmynupoBka 4actu 9 crtatbm 95 onpegenser coctaB OUCUMMIMHAPHOW
Komuccun (a umeHHo, NpeangeHT, XKoropky KeHew n CoBeT cyaen HasHa4darT Mo OOHOM
TPETU YNEeHOB KOMUCCUM), a TakKe COAEPXUT yKasaHue Ha TO, YTO AucLMnnHapHas
Komuccua Bxoaut B coctaB CoBeTa cyden. Tem He MeHee, COrnacHO [OeWCTBYIOLLEN
dopmynupoBke Yactm 2 ctatem 102, paccMmoTpeHue OUCUMNNUHAPHBIX BOMPOCOB
NCKNIOYEHO U3 cdepbl komneTeHuun CoBeTa cygen, NPeanonioXMTENbHO, C  LEenbio
rapaHTMpoBaTb, YTO AMCUMNNMHApHasa komuccnsa ByaeT umeTb NONyaBTOHOMHbIA CTaTyc, U
yto CoBeT cyaen He OyaeT OkasbliBaTb Ha Hee HeonpaBAaHHOro BAnaHUsA. B To e Bpems
npeanaraemasi pegjakuusa npegycmatpuBaeT 6onee 3HauuTenbHyto ponb [pe3ngeHta wm
Xoropky KeHella B peLueHnn ancunnianHapHbIX BONPOCoB B cyaebHoM cnucteme. 310 MOXeT
NPUBECTU K CUTYyaLMK, B KOTOPOW YSEHbl KOMUCCUUW, HasHavyeHHble [Npe3naeHTom n XKoropky
KeHewem, BmecTe OyayT cocTtaBnatb OOMbLWMHCTBO, HEOOXoAuMoOe [Ans  peLueHus
ANCUUNIIMHAPHBIX BOMPOCOB, KacaloLMXCA Cyaewn, YTO Bbl3blBaeT 06ECNOKOEHHOCTb B NiaHe
He3aBUCUMOCTU CyaebHbIX OPraHoB 1 NpUHLMNA pasgesnieHns BnacTen.

75. [enctBuTtenbHO, cnegyet msberatb NHOOOro KOHTPONSA UCNOSTHUTENBbHOW BNAactTyU Mnu
WHBIX NUU, u3BHe Hag CoBeTamu cydel Wnu  AWMCUMNNMHapHbIMM  opraHamn.®®  Kak
oTMeyvanocb B CoBmecTHOM 3akntoveHmnn 2014 roga, HE3aBUCMMOCTb M BecnprcTpacTHOCTb
OMCLMMNIIMHAPHOTO OpraHa B 3HAYMTENbHOW Mepe onpenensieTcs ero coctasom.’® B atom
CMbICne, BKMIOYEHWE B COCTaB MpeAcTaBUTENEN rpaKaaHCKOro obLlecTBa U TEM CaMbIM
obecneyeHne y4yactua OOLECTBEHHOCTM B AUCUUMNMHAPHBLIX Mpoueaypax OTMevanocb
BOMMY OBCE wn BeHeumaHcko KOMUCCMEN KakK Mepa, 3acnyxusatowas ocoboro
opobpenns.” HeobxoaMMO BHeCcTM nNonMpaBKM B NpaBuna, Kacarolmecs
¢hopmupoBaHusa coctaBa AUCLUMIIMHAPHON KOMMUCCUU, YTOObI rapaHTUpOBaTb, YTO
3aKkoHoaaTenbHasi W/MnNu UCNONHUTENbHasi BeTBM BracTM He OyayT oOKasbiBaTb

64 [okymeHT, umTnpyembin B cHocke 2, PekomeHgaums C(2) u n. 104 («CoBmecTHoe 3akntoveHne 5ANIMY OBCE
n BeHeuMaHCKON KOMWUCCUM MO MPOEKTY M3MEHEHWA HOpPMAaTMBHO-NpaBoBOW 06a3bl B cchepe AMCLUMNMHAPHON
oTBeTCTBEHHOCTM cyaew B Kbiprbidckorn pecnybnvke» (2014 r.)).

& [okymeHT, untupyembii B cHocke 48, n. 9 (Pekomenpaumm Kuesckon koHdepeHumn BOUMY no Bonpocam
HesaBucumocTtu cynebHown snactu (2010 r.)).

8 JokymeHT, umtupyembii B cHocke 2, nn. 11, 76 n 88-89 («CoBmecTHoe 3aknioyenune BOUMY OBCE wu
BeHeunaHCcKON KOMUCCUM MO MPOEKTY M3MEHEHWA HOpPMaTMBHO-MpaBoBol 6Gasbl B cdepe AMCUUMNUHAPHON
OTBETCTBEHHOCTM cyaew B Kbiprbidckor pecny6nuvkey (2014 r.)).

" Tam xe, n. 76 («CoBmecTHoe 3akntodeHne bOUIMNY OBCE 1 BeHeunaHCKoOn KOMUCCUM NO NMPOEKTY U3MEHEHWI
HOpMaTMBHO-NpaBoBol 6a3bl B cdepe AMCLUMIMHAPHONW OTBETCTBEHHOCTU cyael B Kbiprei3ckon pecnyGnuvkey
(2014 1.)).
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pewarowero BNUAHUA Ha paboTy 3TOro opraHa, npu 3TOM obecneyMB apgeKBaTHoe
npeAcTaBUTENbLCTBO B KOMUCCUM FpaXgaHCKoOro obuectBa/o6LecTBEHHOCTU U ee B
LlefioMm reHaepHo-c6anaHCMpoOBaHHbIN COCTaB.

76. Tpepnaraemada gopMynupoBKa Yactu 6 ctaTen 95 (B HacTosLee BpeMsa BXxoasdLlas B
yactb 4 crtatbm 95) NO3BONSET BPEMEHHO OTCTPaHATb CyAbld OT AOIMKHOCTM, YTO He
npegycMoTpeHo aencTeyowen KoHCTUTyuuen, a Takke OONycKaeT npusBrieyeHne cyaen K
YroNOBHOW U aAMUHUCTPATUBHOW OTBETCTBEHHOCTU C corfnacusa gMcUuniInHapHOn KOMUCCUU.
Kak ynomuHanoce B nn. 75-76 Bbiwe, COCTaB AUCLMMAMHAPHOW KOMWUCCUWM Bbl3biBaeT
00€eCrnoKOeHHOCTb B MfaHe MOTEeHUManbHOro BAMSHWS Ha 3STOT OpraH CO CTOPOHbI
UCMOMHUTENBHOM W 3aKOHOAATENbHOW BNAcTW, YTO MOXeT MOoCTaBUTb MO4  Yrposy
He3aBMCUMOCTb U BecnpucTpacTHOCTb Kommuccun. «lpoueccyanbHbil UMMYHUTET», UHBIMM
cnoBamu, creuuarnbHas npaBoBas 3almTa/MpoueccyanbHble rapaHTum Onsa  Ccydewn,
06BMHSIEMbIX B HAPYLLUEHUN 3aKOHa, 0ObIMHO HanpaBrieHHbIE 3a 3aLMUTY OT NOMELLEHNSA Noj
apecT, 3afepXaHus 1 yronoBHOro npecnenosaHns,®® rapaHTuposan 6bl, YTO CyabW CMOTYT
Hagnexawmm obpa3oM UCNONHATbL CBOM (DYHKUMN, HE MOCTyNasiCb CBOEN HE3aBUCHMMOCTbBIO
M3 cTpaxa neped YronoBHbIM nNpecrnefoBaHMEM WM WHbIMKM CyAeOHbIMM Mepamu Cco
CTOPOHbI MOTepneBsLUelt yLepd CTOPOHbI, B TOM YMCHE roCyAapCTBEHHbIX OopraHoB. >

77. B psape cTpaH cywecTByeT Takas «HEMNPUKOCHOBEHHOCTb» WM «NpoLeccyarnbHbIn
UMMYHUTET», KOTOpble 3alMWanT Cyaeln OT noTeHuuanbHblX 6e30CHOBaTeNbHbIX
HEOBOCHOBAHHbLIX MMM JOKMBbIX  OOBMHEHMIW, OT HeAOOpPOCOBECTHbIX UMM SBHO
HEOBOCHOBAHHbIX Xarnob, NCMoMb3yeMbIX C LieNbio OKasaHusa Ha HuX BnusHus.® Ecnn aBTopb
3aKOHOMPOEKTa NpeanoydTyT 3Ty, Oonee LIMPOKYH KaTeroputd HEMPUKOCHOBEHHOCTW, TO
cnegyeT 4eTko onpeaenutb obbem Takoro ummyHuteta. B nobom cnydae. [Npouenypa
NVLWEHNA MMMYHUTETA LOIDKHA BKMNoYaTbh B €e0S npoueccyarnbHble rapaHTumM Ans 3awmThbl
He3aBUCMMOCTW Cyel, a COOTBETCTBYOLLEE pPELUEHVNE OOMKHO NMPUHMMATLCS HE3ABUCUMbIM
CcynebHbIM NN MHBbIM HEe3aBUCKMMbIM OpraHoM. [Mpu 3TOM YCMOBUS M MEXAHU3Mbl CHATUSA
TaKoro UMMYHUTETA He [OSDKHbI CTaBUTL CyAel Bbille 3akoHa.'r OauH 13 MeTodoB AobUTLEA
3TOr0 — rapaHTMpOBaTb, YTO B COCTaB OUCLMMNIMHAPHOW KOMUCCUW BOWAYT MPEeAcTaBUTENM
pasnmn4YHbIX CTOPOH, YTO 06ecneyYnT ee He3aBMCMMOCTb U HeUTpanuTeT (CM. Nn. 76 Bbilwe).

78. Hoas yacTtb 8-1 ctatbu 94 rnacut, 4TO NuuUa, NpeTeHayLwme Ha JOMKHOCTb CyabM,
0043aHbl MUCbMEHHO OTKa3aTbCA OT MpaBa Ha HEMNPUKOCHOBEHHOCTb JIMYHOM XXU3HU Ha
nepvog npebbiBaHns B JOSMKHOCTU CyAbM; B Cnyvae HenpeacTaBneHnst Takoro otkasa, nnuo
He MOXeT ObITb Ha3Ha4YeHO UNKU M3bpPaHO Ha AOMKHOCTL CyAbU (CM. TakkKe KOMMEHTapum K
yactm 9 ctaTbM 2 nNpoekTa 3aKkoHa B OTHOLLUEHUM MNepexoaHbIX MOMOoXEHWNA, KOTOpble
KacaloTcsa BoOnpoca O BPEMEHHOM MPUMEHEHMN 3TOro HOBOro TpebosaHus, B n. 116 Huxe).
HecmoTpss Ha ynomuHaHne O HeobxoguMMocTh OBYCNOBUTb BO3MOXHbIE OrpaHUYeHus B
KOHCTUTYLMOHHOM 3akoHe, Takon obwun u obasatenbHbli OTKa3 OT MpaBa Ha
HEMNPUKOCHOBEHHOCTb  JINYHOM  XXM3HWM TpygHO oObocHOBaTb B  COOTBETCTBMM C
MexayHapoaHbiMu ctaHgaptamu. CornacHo ctatbe 17 MITTM, «[H]MKTO He MoxeT
nogBepratbCA MPOM3BOSIbHOMY WKW  HE3aKOHHOMY BMELUATENIbCTBY B €ro JINYHYH WU
CEMENHYKD  XXWU3Hb, NPOU3BOSIbHBIM WM HE3aKOHHbIM  MocsraTenbCTBaM  Ha

&8 BeHeuunaHckas KoMuceums, «[Joknag no Bonpocy o6 o6beme © nMWeEHUU napriaMeHTCKoMn

HEMNPUKOCHOBEHHOCTMWY, CDL-AD(2014)011, 14 masi 2014 r., mn. 11, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)011-e.
& [okymeHT, umMtupyembii B cHocke 2, n. 37 («CoBmecTHoe 3aknioveHne BOUMNY OBCE u BeHeuuwaHckon
KOMMCCUMN MO MPOEKTY M3MEHEHWI HOPMaTMBHO-NPaBoBoW 6asbl B cdepe ANCLMNIMHAPHOW OTBETCTBEHHOCTU
c(}/,ueﬂ B Kblprbizckon pecny6nuke» (2014 r.)).
%" BeHeuwuaHckas Komucews, «OKcnepTHas poknagHas 3anucka» (Amicus Curiae Brief) no Bonpocy o
HenprKOCHOBEHHOCTW cyaen ansa KoHctutyumoHHoro cyaa Pecny6nvkm Mongosa, CDL-AD(2013)008, 11 mapTa
2013 r., nn. 23-27 n 52, Ha canTe http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2013)008-¢e.

CM., Hanp., OOKYMEHT, untupyembln B cHocke 2, nn. 54-62 («CoBmecTHoe 3akntoyeHve BOUIMNY OBCE wn
BeHeunaHCcKON KOMUCCUMM MO MPOEKTY M3MEHEHWA HOpMaTMBHO-MpaBoBol 6Gasbl B cdepe AMCUUMIUHAPHON
OTBETCTBEHHOCTU cyael B Kblpreidckon pecnybnvke» (2014 r.)).
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HEMNPUKOCHOBEHHOCTb €ro >XUMnua W TanWHy ero KOppecnoHAEHUMU WM HEe3aKOHHbIM
nocdaraTesibCTBaM Ha €ro 4Yectb M penytauuioy», a «[K]axgbll 4YenoBek UMeeT npaBo Ha
3alUMTy 3aKOHa OT Takoro BMelLaTenbCTBa MMM TakMX nocAraTenbCTB». Takum obpasom,
NpaBO Ha HENPUKOCHOBEHHOCTb fIMYHON >XWU3HU [apaHTUPOBAHO KaXAOMy YeroBeky,
BKNoYaa cygew. bonmee Toro, BMewaTenbCTBO B NWYHYKO XW3Hb, Aaxe B Cryyasx,
NpeayCMOTPEHHbIX 3aKOHOM, AOMXHO COOTBETCTBOBATb MOMOXEHUAM, UenaMm v 3ajadam
MMITIM 1 B8 no6om cnyyae BbiTh pasyMHLIM B ONpeaeneHHbIX obcToaTenscTeax. > Jioboil
3aKoHOAaTenbHbIN akT, NpegycMaTpvBalolmMin nogobHoe BMeLLaTenbCTBO, OOMMKEH Takke
4yeTKO W cTporo obroBapvBaTb YCMOBMSA U OBCTOATENbCTBA TaKOro BMeLLATENbCTBA M
npegycMmatpuBaTb Hagnexalime CyLecTBEHHble U NpoLecCyarnbHble rapaHTumn Ans 3almTbl
OT 3noynotpebnenuii.”

79. Heobxognmo OTMETUTb, YTO B COOTBETCTBMM C 4acTbio 2 cTtatbm 20 KoHcTuTyumn,
npaea 4YenoBeka MOryT 6biTb OrpaHMyeHbl «B LiENsX 3alimTbl HaLuMoHanbHon 6e3onacHoCcTu,
06LLEeCTBEHHOrO Nopsaka, OXpaHbl 300POBbS U HPABCTBEHHOCTU HAaCENeHWs, 3alUmTbl NpaB U
ceobog gpyrmx nuu». B nepByo oyepeob HeobGxogumo OTMeTUTb, 4to B MIITIM
NCNONb3YIOTCA  HECKONIbKO  MHble  (QOPMYNMPOBKM  MYHKTOB,  NpegycMaTpuBatoLLnX
orpaHM4YeHMe TaKMxX OCHOBHbIX cBoGoA, Kak cBoboga nepeaBwkeHus, cBobopa
BepoucnoBedaHus unu ybexaeHun, cBoboAa BbIpaXXeHUA MHeHUs U cBoboda MUPHbIX
cobpaHun n obbeanHeHUn, B TO BPEMS Kak HEKOTOpbIE NpaBa ABMASIOTCS HEOTYYXXAaeMbiMU
HW Npu Kaknx obctosiTtenbcTBax. [103ToMy pekoMeHAyeTCst OTpasnTb 3T OTNINYMS, MO Mepe
HeobxoaMMoCcTV BKMoYMB B KOHCTUTYLMIO napannenbHble copmynuposkn.’®  [Nanee,
npeanaraemasi pefakums AOMOSHAeT 3Ty CTaTbio CreaylowmMm npeanoxeHnem: «Takue
orpaHnyeHnss MoryT ObiTb BBEAEHbl Takke C y4eTOM OCOOEHHOCTEN BOEHHOW WM MHON
rocygapCTtBeHHoN cnyxbbl». HeACHO, OTHOCATCS N Cyabu K «rocygapCTBEHHON cnyxbe» B
cMbicne Yyactun 2 ctatbh 20 KOHCTUTYLMMN.

80. besoroBopoyHasi 006513aHHOCTb Cydel TMOMHOCTLI OTKasaTbCA OT npaBa Ha
HEMNPUKOCHOBEHHOCTb TMYHOMN XWU3HW, KOTOpas SABMNAETCA OOMNOMHUTENbHBIM OTOGOPOYHBIM

2. Cm. KNY OOH, 3ameuatHve obiero nopsaka Ne16 no nosogy Crtatem 17 MIITIM o npaBe Ha NUYHYIO XU3Hb
(1998 r.), mn. 4, Ha canTe
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fGEC%2f662
4&Lang=en.

Takne rapaHTMM [OOMXKHblI BKNOYaTb B ce0s nepeyvucrieHnMe YeTKMx OCHOBaHWMIM ANs Bblgaun opaepa Ha
npoBeAeHe Mep MO KOHTPOM/HAabNIoaAeHNIO (C yka3aHMeM xapaktepa NpaBOHAPYLUEHUIA, KOTOPbIe MOTYT CcTaTb
OCHOBAHMEM [J1s1 CINEXKW, U OnpedeneHneM KaTeropum nuvud, Ybu CBA3U MOASEXAaT KOHTPOSK, M MPU KaKMX
obcTosiTenscTBax); onpegerneHve obbemMa W MakCUMMarnbHOTO CpOKa Takoro KOHTpons/HabriogeHus;
onpegeneHMe KOMMETEHTHbIX OPraHoB, OTBETCTBEHHbIX 3@ CAHKUWOHMPOBaHWE, NMPOBEAEHUE U KOHTPONb Mep
HabnogeHus; onpegeneHve Mopsiaka WM3yYeHWsi, UCMOMb30BaHUA M XPAHEHUSA MOJSYYEHHbIX AaHHbIX; Mepbl
NpPegoCTOPOXHOCTM NPV nepefade AaHHbIX OPYrMM CTOpOHaMm; NoapobHbLIA nepedveHb OOCTOATENbCTB, Npwu
KOTOPbIX MOMYyYEHHblIE AaHHble MOTyT WMNU OOMKHbl OblTb CTEpTbl, @ 3anuUcu — YHUYTOXEHbI; HeKylo copmy
Hag3opa Hag Mepamu HabniOeHUss CO CTOPOHbI BHELUHEro opraHa wunv oguuuanbHOro nuua nmbo Hekun
MexaHu3M oOOLEeCTBEHHOMW OTYETHOCTW, KOTOPbIA [0OMmKeH OblTb He3aBUCUMbIM; [AOCTYN K Haznexalum
cpencTBam cyaebHolm 3almThl Ha cny4van 3noynoTpebneHun n ap. — cM., Hanp., «3aknoyeHne BOUMY OBCE o
npoekTe 3akoHa YkpauHbl «O G6opbbe ¢ knbepnpecTynHocTeio»» OT 22 aerycta 2014 r., nn. 44-48, Ha canTe
http://www.legislationline.org/documents/id/19323; n «3aknioyeHne no NpPOeKTy YrofoBHO-NPOLECCYabHOro
kogekca  Kbiprbisckon  Pecnybnumku» ot 19  wmona 2015 r., nogpasgen 7.4., Ha cawnTte
http://www.legislationline.org/documents/id/19834. Cm. Takke KMN4Y OOH, «3aknounmTtenbHble 3amMedyaHus no
nosogy Poccunckon ®epepaumm» (1995 r.), UN doc. CCPR/C/79/Add. 54; n «3aknountenbHble 3aMmedaHus no
nosoay Monbwmy (1999 r.), UN doc. CCPR/C/79/Add. 110, B KOTOpbIX rOBOPUTCA O HEOOXOAMMOCTW 3anpeTa
npocnywmBaHns TenedOoHHbIX Pa3roBOPOB M CINEXKW, KaK MPY NMOMOLLM 3NEKTPOHHbIX, TakK U MHbIX METOAO0B, Npu
OTCYTCTBUM HE3aBMCMMOIO KOHTpOns (cyaebHoro Hagsopa) Haa NpUMEHeHuem 3Tux metogoB. Heobxogumo
Takke OTMETUTb, YTO, cornacHo noctaHoenexHutio ECIMY, 4yto camo Hanuune 3akoHoAaTENbCTBA, AOMYCKALLEro
TalHyl0 OesATenbHOCTb rocyaapcTBa (TO eCTb pas3nuyHble (POpMbl FOCYAAPCTBEHHOIO KOHTPOMSI MIM CREXKN),
MOXET MOCTaBUTb «BCEX TEX, K KOMY MOXET ObITb NPUMEHEHO 3TO 3aKOHOAATENBLCTBO, NOA YrPo3y CIEXKUY, YTO
MOXET CUMTaTbCsl BMELLATENBCTBOM B MPABO Ha HEMPUKOCHOBEHHOCTL YacTHOM Xu3HK; cM. «Knacc n gp. npotus
Fepmanuny» (Klass and Others v. Germany), noctaHoBneHne ECIY ot 6 ceHTsibpsa 1978 r. (>kanoba Ne5029/71),
n. 41, Ha cante http://hudoc.echr.coe.int/eng?i=001-57510.

“cwm., Hanp., AOKYMEHT, UMTUpyeMbl B cHocke 2, n. 75 («3akntodeHne bOUIMNY OBCE no npoekty nameHeHun u
pononHeHu B KoHcTtuTyumio Keiprbisckon Pecnybnukmy» (2005 r.)).
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KpUTEPUEM ONs1 HA3HaAYEHUs] Ha OOMMKHOCTb M NpebbliBaHNA B OOIMKHOCTU CyOdbM, KaXKeTcs
N3NWLWHUM OrpaHu4YeHneM 3Toro npaea. HesicHa n npecnegyemasi 9TMM 3aKOHHas Lefb —
NpeanonoXuTenbHO, 3TO cAenaHo Ansd Toro, 4Tobbl OOMOMHWUTL NepeyYeHb AO0MYCTUMbIX
uenen, W3NOXeHHbIX B 4Yactu 2 crtatbm 20 (koTopass oTpaxaeT obwwue uenwu,
npegycmotpeHHble B MIITIM). HakoHeu, xoTa BeHeumnaHckas KOMUCCUS U MPU3HAET, YTO
orpaHvyeHne npaB Cy4en Ha YacTHYH XU3Hb MOXeT ObITb onpaBaaHo B uenax 6opbbbl ©
Koppynuuen Ons OTCrnexmBaHUA (UHAHCOBLIX Onepauun nuy, 3aHMMarwmnx cyaebHble
OOJDKHOCTK, OHa Takke OTMeYaeT, YTO NogoOHbIE OrpaHNYEHNs OOIMKHbI CONPOBOXAATLCS
COOTBETCTBYIOLWNMN 3PDEKTUBHBIMU NPOLECCYaNbHbIMKA FAPaHTUAMM C LENbio 3aluTbl
3TUX nuy OT 3noynoTpebnenwii.”> Takum 06pa3oM, peKkoMeHOyeTcs nepecMoTpeTb
Heo6xoaMMOCTb AonosnHeHUA ctatbn 94 KoHcTUTyumMmn vactbio 8-1, 4ToObI u3bexarb
HeHYXHbIX HapyLIeHUA OCHOBHbIX NpaB YerloBeKa cyaen.

4.4. UlcnonHumenbHasi enacme

81. CornacHo HoBOW pefakuum vactm 2 ctatbn 68 KoHCTUTyumMn, B crnydae OOCPOYHOrO
npekpaLleHnsi CBOMX MOJTHOMOYMIA M OO0 MpOBEeOeHMs OOCPO4HbIX BblbopoB [lpesugeHTa
JOIMKHOCTHbIE Nuua, WCMONHsALWIKne nonHomounsa [lpeanaeHTa, He BnpaBe «bbiTb
KaHOMA4ATOM Ha LOMmKHOCTb [lpesnaeHTa» Ha Takux Bblibopax (4actb 1 ctatbm 68). 370
SIBMISIETCS OrpaHMYeHMEM [MpaBa Kagoro 4eroBeka ©OannoTupoBaTbCsl Ha Bblbopax,
rapaHTupoBaHHoro cratben 25 (6) MIITIM. Jlioboe orpaHnyeHue npaBa y4acTBOBaTb B
BbIGOpax JOMKHO 6bITb 06OCHOBAHO HA OCHOBaHWM OBBLEKTUBHLIX U pa3yMHbIX KpuTepues’®,
KOTOpble OOMMKHbI ObITb M3NOXeHbl B 3akoHe. [1ockorbKy B OaHHOM ClyyYae O4veBMAHbIE
KpUTEpUM OTCYTCTBYIOT, aBTOpaM pPEeKOMeHAYeTCA MWCKIH4YUTb 3TO OrpaHuYeHue ux
yactu 2 ctatbm 68 KoHcTutyuun.

82. Xota u4actb 3 pgenctBytowen ctateM 80 rmacut, 4YTO NPOEKTbl  3aKOHOB,
npegycMmaTtpusarolime yBenn4yeHne pacxodoB, MOKPbIBAEMbIX 3a CYET roCcygapCTBEHHOrO
GrogkeTa, MOryT ObiTb MPUHATLI TOMLKO Nocne onpegeneHus MNMpaBUTENbCTBOM MCTOYHMKA
cbvHaHcUpoBaHKs,”’ npeanaraemas nonpaska MAET elle JanbLie, U B COOTBETCTBUM C HEN
NpoeKkTbl 3akOHOB MOryT ObiTb npuHATbI XKoropky KeHewem «nvwb € cornacus
MpaBuTenbcTBa». OTa NoONpaBka yCcUnvMBaeT HaA30PHYHO POSb NpaBuUTenbCTBA B NOAOOHbIX
cnyyasx, BEpOSTHO, C Uenblo obecnedntb OTBETCTBEHHOE MNaHupoBaHuve Orogxeta B
KOHTEKCTEe 3aKkoHoAaTesbHbIX WHMUMATMB, B TOM 4uUCrne, K MpuMepy, M npeanaraembix
[enyTaTaMu NPoeKToB 3aKOHOB.’® B TO e BpeMsi, HECMOTPSl Ha MOHSATHOE MOTEeHLMansHoe
)KenaHve aBTOpPOB 3aKOHOMPOEKTa rapaHTUMpoBaTb, YTO OyAyT MPUHUMATBLCS TOMbKO Te
3aKOHbI, NoA KOoTopble ByAeT BblAENATbLCA PUHAHCUPOBAHMNE, COOTBETCTBYIOLLME NOSTOXKEHUS
KoHCTUTyunn He [OmKHbI NPUBOAMTL K Ype3MepHoMy BMewaTenbsctBy [lpaButenbcTBa B
paboty Xoropky KeHewa. XOTa aHanornyHble MOMOXeEHWs, nNpedHa3HayYeHHble He
AONYCTUTb NPUHATUSA (PUHAHCOBO HepearbHbIX 3aKOHOAATENbHbIX NPEeaIOKEeHUA, Hepeako
BCTPEYalOTCH B KOHCTUTYyUMsIX cTpaH pervoHos OBCE un Coseta Esponbl,”® MOXHO

& Cwm., Hanp., BeHeumaHckass komuccusi, «OKOHYaTENbHOE 3akKMYeHWe MO HOBOW pedakumm npoekTa
KOHCTUTYLMOHHBIX NMONPaBoK B OTHOLLEHu cyaebHon Bnactn B Anbanumy, CDL-AD(2016)009, 14 mapTa 2016 r.,
n. 51, Ha cante http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)009-€.

6 Ccm. KNY OOH, 3ameuaHue obuero nopsigka Ne25 «Ctatba 25 MMMy, 27 asrycta 1996 r., n. 15, Ha caiTe
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f21%2fRev.1%2
fAdd.7&Lang=en. Cm. Takke OBCE, «[dokymeHT KoneHrareHckoro coseluaHus KoHdepeHLun no Yenosevyeckomy
namepeHuto CBCE (KoneHrareH, 5 uioHa — 29 uong 1990 r.), ganee «KoneHrareHckun pokymeHT OBCE
9990 r.)», n. 24, Ha canTte http://www.osce.org/fr/odihr/elections/14304.

OTOT NpuHUMN Takke oTpaxeH B N. 1 ctatbm 26 3akoHa Keipreidckon Pecnybnukn «O HOpMaTUBHO-NPaBOBbIX
aktax» ot 10 anpens 2009 roga u n. 4 crtatbum 31 3akoHa Keiprbiscko Pecnybnvkn «O npaBuTenbcTBe
Kbipreiackon Pecnybnuku» oT 18 ntoHst 2012 r.

78 OokymeHT, untupyembin B cHocke 18, n. 28 (BOUMNY OBCE, «[MpeaBaputensHas oueHka 3akoHogaTernbHOro
ngpou,ecca B Kbiprbiackor Pecnybnuke» (2014 r.)).

“cwm., Hanp., n. 5 ctaten 93 KoHcTuTyumn Mpyanm; ctateto 113 OcHoBHoro 3akoHa PepepansHoin Pecnybnuvku
Fepmanus; n. 6 cratb 61 KoHctutyuum Pecnybnukm KasaxctaH. B onpegeneHHbIX KOHCTUTYUMSIX daxe
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paccMoTpeTb U Apyrne BUAbl rapaHTUi, KOTOpble orpaHnymnm Gbl pUCK BMeLLATENbCTBA CO
CTOPOHBLI MpaBuTenbcTBa (k npumepy, NONOXEHMS, TpebytoLwine bonee
KBanNMMULUMPOBAHHOTO GOMbIUMHCTBA ANA MNPUHATUA  3akoHoB® wnm  npunoxenus K
3aKOHOMPOEKTY (PMHAHCOBbLIX pacyeToB C yka3aHWeM WMCTOYHMKOB OOXOAOB, HEOBXOAMMbIX
ANS  MOKpLITUS  pacxodoB,®™ a Takke MOMOXeHWs, NpeaocTaBnsioLMe NapnameHTy
BO3MOXHOCTb 1 B OTCYTCTBME COrMnacusi Co CTOPOHbI MNpaBuTenbCTBa NPUHATL 3aKOHOMPOEKT
nytem  kBanuduumposBaHHoro  GonbwwuHcTBa.®*  UToBbI  M3BexaTb  Ype3sMepHoro
NnoTeHUManbHOro BMeluaTenbcTBa npaBuTenbCcTBa B paboTy XKoropky KeHelua, aBTOpbI
3aKOHOMpoeKTa Mornu 6bl paccCMOTpPeTb BO3MOXHOCTb NMPUMEHEHUA HEKOTOpbIX U3
BblWenepeyncrieHHbIX anbTepHaTUBHbIX rapaHTum BMECTO TpeboBaHus,
npuBegeHHOro B HoBou opmynupoBke 4Yactm 3 crtatbu 80. B niwobom cnyvae,
Haanexaluyo oueHKy (OPMHaHCOBOro BO3AENCTBUSI MPOEKTa NbOoro 3akoHa crnepyeT Bcerga
NPOBOAMTL Ha PaHHKX 3Tanax 3akoHOTBOp4eckoro npouecca.®

83. B cooTBETCTBMM C HOBOW pefakumen Yyactn 2 ctatby 81, 3aKoHbl O pecnybriMkaHCKOM
OlompkeTe UM Hamorax nognexar obs3atenbHoMmy nognucaHuio [lpe3angeHToM, «3a
ncknoveHnem cnyvaes obpaieHuns Npembep-MMHUCTPa O BO3BPALLEHUN TaKMX 3aKOHOB 6e3
nognucaHusi». B aTOM KOHTeKCTe crnegyeT OTMETUTb, YTO, B MpUHUUNE, 3aKOHbl OOKHbI
obHapogoBaTbCsi TONMbKO [MABOW rocygapctea. Ha aTtom 3Tane, nocne TOro Kak 3akoH
NPUHAT MapriameHTOM, UCMOMHUTENbHAas BNacTb Y)KE€ He MMEeEeT MONTHOMOYMN BNUATH Ha
obHapogoBaHMe 3aKkoHa C Lefblo NpyaaHnusa eMy 3aKOHHOW Cuibl, MO3TOMY peKoOMeHAyeTCcs
MUCKNIOYUTb NpeanoXeHHYo NonpaBKy U3 3aKOHOMNpPOEeKTa.

84. Tpw HoBble (HOPMYNMPOBKK, Kacalwlnecs npouenyp, OCYLIECTBISIEMbIX B Criyvae
BblpaXkeHnsa Heposepus lNpasutensctsy (Yactn 4 ctaTtbn 85, yactn 1 ctatbn 86 n yactn 1
ctatbn 87), MOryT noTeHUuanbHO MNPUBECTUM K MOMIMTMYECKOMY Kpuaucy. Ons npuHaTuA
NMOCTaHOBIIEHMSI O BblpaxeHun HepoBepus [paBuTenbCcTBY Tenepb TpebyeTcd OBe TPeTu
ronocoB oT obuwero yncna genytatoB Xoropky KeHewa (4actb 4 ctatbu 85), a He npocToe
OOnbLINHCTBO, Kak B AencTteyrowwern KOHCTUTyuMuM. ITO MOXET NPUBECTU K cUTyauun, B
KOTOPOW NpaBuTENbCTBO OCTAHETCS Y BRacTu, HO yxXe He ByaeT Nnonb3oBaTbCs NOAAEPXKKON
OOnbLUMHCTBA B MapfiaMeHTe, YTO MOXET oKa3aTb CEpPbe3HOe BIUAHME Ha CrMOCOBHOCTb
npaBuUTENbCTBA BbINOMHATL CBOM 0OS13aHHOCTU U MPUHUMATL 3aKOHbI, HeobxoauMble AONis
peanu3auMM  MOMWTMKM  npasBuTenbctBa.’*  TpeBoBaHne 0  KBANUPULMPOBAHHOM
OOmMbLUMHCTBE TaKKe He COOTBETCTBYET MPaKTUKE, MPUHATON B APYrUX OEMOKPaTUYECKMX
ctpaHax.®® Kak paHee pekomenmoBanu BOWMY OBCE u BeHeumaHckas komuccus,®®

COOEpXKMTCH 3anpeT Ha nogobHble npeanoxeHus, cMm., Hanp., crtateto 40 KoHctutyuum ®paHuysckon
Pecnybnukn, kotopasd rnacut: «3aKOHOMPOEKTbl OTAENbHbIX YNEHOB M MOMpPaBKW, BHECEHHbIE uYneHamu
MapnameHTa SBNAOTCS HEAOMYCTVMbIMU B Criyvae, eCin UX BBeAeHue B cuny npueBedeT nubo K cokpalleHuto
rocyAapCTBEHHOro AoxoAa, MO0 K BO3HUKHOBEHMWIO UMW YBENWYEHWIO rOCYyAapCTBEHHbIX PacxXOAoB», a Takke
cTatbio 167 KoHcTuTyumm MopTyransckon Pecny6nuku.
8 Cwm., Hanp., BeHelmaHckas kommcens, «MpeaBapuTenbHOe 3akiioUeHNE Mo NPOEKTY N3MEHEHMIA 1 [10MONTHEHMI
B rmasam 1-7 n 10 KoHctutyumm Pecnybnvkm Apmenns , CDL-PI1(2015)015rev-e, 10 ceHTabpsa 2015 ., n. 102, Ha
cawvTe http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-PI(2015)015rev-e.
8.cm., Hanp., ctatbio 116 KoHcTutyumn Pecnybnukn ScToHus.
82 Cwm., Hanp., N. 2 ctatbk 62 KoHcTuTyumm KHsxxectBa Angoppa.
8 HokymeHT, untupyembin B cHocke 18, nn. 16 n 50-53 (BAWMY OBCE, «OueHka 3akoHoaaTensLHOro npolecca B
Kbipreiackon Pecnybnuke» (2015 r.)).
84 [okymeHT, untupyembii B cHocke 2, nn. 69-70 (CoBmecTHoe 3akntoyeHve BANMY OBCE no npoekTty 3akoHa
«O BHeceHUn nameHeHui n gononHeHuin B KoHctutyumio Kelprsiackoin Pecnybnvkmy).
% cm., Hanp., ctaTtelo 115 KoHctutyummn Pecnybnukm Apmenus; ctatbio 89 KoHcTuTyummn Pecnybnvkm Bonrapws;
ctatbto 116 KoHnctutyummn PecnyGnukn Xopsatus; ctatea 97 KoHcTuTyuum Pecnybnvkm 3cToHus; ctaTbio 49
KoHcTutyumm ®paHuy3ckon Pecny6nuku; BCE CM. Ha caunte
http://www.legislationline.org/documents/section/constitutions 1 B 6a3e AaaHHbIX BeHeuwaHckon komMuccum
CODICES: www.CODICES.CoE.int. Cm. Takke OOKYMEHT, untupyemblin B cHocke 2, n. 33 (b) (BeHeuunaHckas
komuceusl, «lpeaBapuTenbHOe 3aknioyeHWe Mo MOBOAY KOHCTUTYUMOHHOW pedopmbl B Kblprbi3ckow
Pecny6nukey).

[lokymeHT, unuTupyemsbln B cHocke 2, PekomeHgauus (n) and n. 70 (CosmecTHoe 3akntoveHve BOUMNY OBCE
Mo npoekTy 3akoHa “O BHECEHUU U3MeHeHun n gononHeHun B KoHctutyuuio Keiprbisckon Pecnybnukn’®); u tam
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cnepyet octaBuTb B 4YactTm 4 crtatbM 85 TpebGoBaHMe O NMPOCTOM OGONbLUMHCTBE
ronocos.

85. JTOT BONpoOC Takke criegyeT paccMOTpeTb B CBETe MnonpasBku K Yactu 1 ctaTtbn 87,
COrnacHoO KOTOpOMW yTpaTa koanuuuen dpakumi crtatyca napraMeHTcKoro 6onbLUMHCTBA
Bne4yeTt 3a cobon aBTOMaTU4YECKylO OTCTaBKy [MpaBuTenbcTBa. Takas nonpaBka MCKNoYaeT
BO3MOXXHOCTb NpoaosmkeHns MNMpaButensCTBoM cBOel paboThbl B Ka4eCcTBe Tak Ha3biBAeMOro
«MNpaBUTENBCTBA MEHBLUMHCTBA», TO €CTb MpaBUTENbCTBA, KOTOpoe OONbLUMHCTBO B
napsiaMeHTe He NoadepXX1uBaeT, HO MPOTMB KOTOPOTro U He Bo3paxaeT. B aTom cnyvae Takke
WCKITIOYaAeTCsl  BO3MOXHOCTb  CYLIECTBOBAHWSA  MpaBUTENbCTBA, MNOOOEPXKMBAEMOrO
GONbLIMHCTBOM, OTNNYAKOLNMCS OT GONbLUMHCTBA, Bblpa3vBLLEro AOBEpWE NPaBUTENbCTBY
npyu ero opmmupoBaHun. Takum oGpas3om, pekoMeHAyeTCs MCKMYMTbL npepnaraemyio
nonpaeBkKy K 4actun 1 ctaTbm 87 U3 3aKOHOMpPOEKTA.

86. [lonpaBka k 4actu 1 cTatbM 86 OTMEHSIET OrpaHWYEeHUe, COrnacHo KOTOPOMY
MNpeMbep-MUHUCTP MOXET cTaBuUTb nepen >Koropky KeHewem Bonpoc o [OoBepun
MNpaBuTENbCTBY HE 4Yalle OAHOrO pas3a B rod. Takoe M3MEeHeHMe MOBbIWAEeT pPUCK
NONMUTMYECKON [OecTabunus3aumm U B KPU3UCHBIX  CUTyauMsX MOXET  ycyryouTb
HanpsKeHHOCTb B CTpaHe. B cBeTe cka3aHHOro Bbille B OTHOLIEHWM 4YacTu 4 ctatbu 85
PEeKOMEeHYeTCs UCKIMIYUTL NPeasioXKeHHYIo nonpaeky K YacTtu 1 ctatbu 86.

87. HoBas pepakuma 4actm S cratbm 87 npepoctaBnseT [lpemMbep-MUHUCTPY MpaBo
OCYLLIECTBMATbL MEPECTaHOBKM B CBOEM MpaBUTENbCTBE, a Takke onpenensier nopsgok
0CBODOXOEHNS C [OOSMKHOCTU MWHUCTPOB M Ha3HadeHusl KaHOuOAaTOB Ha BaKaHTHbIE
OOJDKHOCTK, 4TO BKMoyaeT B cebss TpeboBaHMe 06 o0Oo0OpeHMM HOBLIX 4YIIEHOB
MpaeutenbctBa Xoropky KeHewem. 3Ta HOBad pedakuma B LENOM COOTBETCTBYET
pekoMeHgauuam, npueeaeHHbiM B CoBMeCcTHOM 3akrntoveHnn 2015 rona.t’ B To xe Bpems,
cornacHo HoBow dopMynupoBke, NpemMbep-MUHUCTP MOXET ocBo6OAUTbL OT AOJDKHOCTU
noboro uneHa [MpaButenbCcTBa, 3a WCKIIOYEHMEM PYKOBOAUTENEN [OCYyOapPCTBEHHbIX
opraHoB, BefawLWMX BonpocaMmy OOOPOHbI W HauMoHanbHOM 6e3onacHocTn. HesicHa
MpyYYnHA TaKOro pasrpaHu4eHusi, OCOBEeHHO C y4YeTOoM TOro, 4TO corfacHo cratbe 89
KoHcTuTyumn  Mpembep-MMHUCTP  HeceT  MOSfHyl  OTBETCTBEHHOCTb 3a  paboty
MpaeutenbctBa. CnepoBaTesibHO, [1peMbep-MUHUCTP MMEET HeorpaHudeHHble npegensb
YCMOTPEHUS B OTHOLLIEHUM nogaun Npe3naeHTy npeacTaBneHns 0 CMeLeHnn ¢ SOMMKHOCTH
noboro unera MpasutensctBa.®® C yyeTom ckasaHHOro, pekoMeHOyeTCs nepecMoTpeThb
BbILLEYNOMAHYTOE OrpaHuYeHune.

88. B cootBeTcTBMM C HOBOW (hpopmMynmMpoBKOW 4Yactu 7 ctatbu 89, npemMbep-MUHUCTP
BMpaBe Ha3Ha4yaTb M OCBOOOXAaTb rMaB MECTHbIX OPraHOB roCy4apCTBEHHOIO ynpaBreHus
6e3 cornacoBaHuMs C MeCTHbIMW KeHewamu. HoBas dopmynvpoBka yxe He Tpebyer
npoBedeHns noAo0HbIX AENCTBUA «B MNOPSAKe, YCTAaHOBMIEHHOM 3akOHOM». B aTom
OTHOLLIEHUN XOTenocb Obl cOcCnaTtbCA Ha NPaBOBOW aHaNU3 aHanorMyHbIX MOMPaBoK,
cogepxaBlmncs B CoBmectHoM 3akntoveHun BOUIMY OBCE n BeHeumaHCkOW KOMUCCUIA
2015 rona.®’* MecTHble oOpraHbl rOCyAapCTBEHHOTO YMNpaBNEHUs SIBAAIOTCA MECTHbLIMM
npeacTaBMTENbCTBAMN LiEHTPanbHOW roCcya4apCTBEHHOW BNACTM M OTAMYAKOTCS OT MECTHbIX
OpraHoB CaMoOynpaBfeHus, KOTOpble BO3rMaBNAlT MeCTHble KeHewun. XoTta [pembep-
MUHUCTP He 00s513aH KOHCYNbTUPOBATbLCA C MECTHbIMW KEHELlaMun Mpu Ha3HadeHuun rnas
MECTHbIX rOCy4apCTBEHHbLIX OPraHOB YrpaBfieHWsl, TaKoro poda KOHCYNbTauum SBNSKOTCS

xe, n. 33 (MpeaBapuTensHOe 3akmnoveHe BeHeuraHCKon KOMUCCHMM MO NMOBOAY KOHCTUTYLIMOHHOM pedopMbl B
Kblprblscmm Pecny6nuke (2005 r.)).

,El,oxylvleHT untupyembin B cHocke 1, nn. 59-60 («CoBmecTHoe 3akntovenve BAUMY OBCE n BeHeuuwaHckomn
KOMMUCCUM NO NpoekTy 3akoHa “O BHeceHun wusaMeHeHun u pgononHeHun B KoHcTuTyumio  Kbelprbi3ckow
Pecny6n|/n<m»» (2015 1.)).

® Tam xe, n. 58 («CoBmecTHoe 3akntoyeHne BOUMY OBCE n BeHeunaHckon komuccum 2015 roga no npoekty
3akoHa «O BHeCeHWN n3meHeHun 1 gononHeHnit B KoHcTutyuuio Kelpreiackon Pecnybnmkm» »).

® Tam xe, nn. 61-68 («CoBMecTHoe 3akntodeHne bOUIMNY OBCE n BeHeunaHckon KOMUCCUM MO NPOEKTY 3aKoHa
“O BHeCceHUn nameHeHun n gononHeHnii B KoHctutyuuto Keiprbisckorn Pecnyonukm»» (2015 r.)).
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Nnofie3Hon MpaKTMKOW, KOTopasi MomoraeT wmsbexaTb TPEeHUW Mexay npeacTaBuTensmMu
LEHTpanbHON M MECTHOW BNacTW, OCOOEHHO B panoHaXx, rae NpPoXMBaeT 3HAYUTESNbHOEe
KONMYecTBO npeacTaBuTenell MeHblMHCTB.” YaaneHne ynoMuHaHWs O  «nopsiake,
YCTAQHOBIIEHHOM 3aKOHOMY», TaKXe Bbl3blBaeT 0OECNOKOEHHOCTb, MOCKOSbKY MO3BONSET
NpeanonoXuTb, 4To MNpeMbep-MUHUCTP CMOXET Mo COBCTBEHHOMY YCMOTPEHUIO Ha3HavaTb
COTPYAHMKOB  MECTHbIX OpraHoB ynpaBneHus, 06e3 Heobxogumoctn cobntogatb
onpefeneHHbln  nopsagok  u - kputepun.  [1o3ToMy  pekoMeHOyeTca  MepecMOTpeTb
npeanoXeHHyto opmynmpoBky. Kak 6bino pekomeHgosaHo B COBMECTHOM 3aKniOYeHUU
2015 ropga, aBTOpamM W3MEHEHMM B I3TUX nonoxeHmAax KoHcTutyuum cnepyet
paccmoTpeTb BO3MOXHOCTb BHeApeHuA MeXaHU3MOB, rapaHTUpylowmx
npo3pavyHoOCTb, a TaKke  CHM3UTb BEpPOATHOCTb KOH(UKTOB Mexay
npeAcTaBnNALWMMMY rocyfapCTBEHHYIO BNacTb MEeCTHbIMU OpraHamMu ynpaBfieHUsl Ha
MecTax U MeCTHbIMW OpraHaMu caMoynpaBlieHUS.

4.5. 3akoHoOamernbHas enacmb

89. B cooTtBeTCcTBUM C HOBOW chopmynmnpoBkon Yactn 3 ctatek 70, «[plewleHne o BbIxode
N3 Koanuuun naprameHTCcKoro 60nbLUMHCTBA NPUHMMAETCS pakumnein He MeHee YeM [BYMS
TpeTamMu OT obLliero 4dvcna genyTtatoB pakumm». IOTO HOBOE MONOXeHUe akTuyecku
OCMOXHSIeT BbIXOA4 ppakuum u3 Koanuumm naprnameHTCKoro 6GonblmnHCTBA. BO3MOXHO,
MPUYUHOM ONfs Takoro M3MeHeHUsi (QOPMYIIMPOBKM SBNSIETCA CTpemrieHne obecneyvvTb
ycToiluMBOe pykoBopasllee 60mbluMHCTBO.” OTOT BOMPOC Kak TaKoOBOW He [OOMKEH
npeacraensATb cobon npobnemy NOCKONbKY B COOTBETCTBMM C 4acTtbto 1 cratbm 73
KoHCcTUTyunn genytaTtbl BOSbHbI FONOCOBaThb 3a UM NPOTMB NO3ULMK bpakuun, napTum nnm
Koanuumm 6onbLlUMHCTBA.

90. Takke B coOTBETCTBUM C nonpaBkamu K 4Yactn 3 ctatbh 70, «[pleweHne dpakuymu
ochopMnsieTCA MOCTAHOBMIEHMEM (PpaKLMM U MOAMUCLIBAETCA KaxabIM YneHOM  dopakuuu,
NporofiocoBaBLWLIMM 3a BbIxod». Ha npakTuke ato dpopmanbHoe npouenypHoe TpebosaHue
MOXET OCMOXHUTb MpoLecC BbixoAa pakumm 13 Koanuuuu/6onblUMHCTBA, a Takke MOXEeT
NpvBEeCTN K OaBNEHW0 Ha AenyTaTtoB CO CTOPOHbI (bpakumm, CTPEMSALLENCS K BbIXOAy W3
Koanuuuu, nnu nodbyauTb MX ronocosaTb NPOTMB Takoro BbIXOAA, TEM CamMbiM (paKTUYEeCKU
ocnabnsas He3aBMCUMOCTb AenyTatoB OT uX pakuyun. Xota 310 TpeboBaHue He
ob6sa3aTenbHO NogpasyMeBaeT MMNEpPaTUBHbLIN MaHOAT Kak TakoBOW (4TO Takke 3anpeLuieHo
yacTtblo 1 ctatbn 73 KoHCTUTYUUK), TEM HE MeHee, OHO BNM3KO K «ynpaBnsieMon napTuemn
mMoaenu» pakumii — B popMe mapTuitHOro opraHusaTtopa dpakumn.”? Takum obBpasowm,
aBTopaM  3aKOHOMPOEKTa  peKkoMeHAyeTCs  npoaHanu3upoBaTb MNOTEHUuaribHoe
BO34eNCTBME TaKOW NOonpaBKU U OLeHUTb ee PaKTUYeCKyr0 HeO6XOANMOCTb C y4eTOM
HaUWOHaNbHOro KOHTEKCTA.

91. Kcratu, cnegyeT OTMETUTb, YTO Apyrue Yactu ctatbh 70 KOHCTUTYUMM ocTaBreHbl 6e3
n3MeHeHnn. B 9TOM KOHTekcTe, B «3aKm4MTENbHOM OTYETE MMUCCUM MO OLEHKe
napnameHTckux BblbopoB B Kbiproisckon Pecnybnuke» 2015 rogpa BOUIMNY OBCE

% cwm. BepxoBHbii komuccap OBCE no Bompocy o HauuoHanbHbiX MeHblunHCTBax (BKHM), «JlyHackue
pekomeHaaummn 06 adppeKTMBHOM y4acTuM HauMoHarnbHbIX MEHBLUMHCTB B 06LecTBEHHOW Xn3Huy» (1999 r.), roe
rOBOpPUTCSH, YTO Npu (QOPMMPOBAHUN MHCTUTYTOB W npouenyp, OCOBEHHO TeX, KOTOpble MOryT MOBMUSITb Ha
HaLMOHanbHble MEHbLUMHCTBA, «ANs COXpaHeHuss OOCTaHOBKM [0BeEpUsi MPOLECC KOHCYNbTaLUi Mexay
rocyfapCTBEHHbIMW BMACTAMUM U  MEHbLUMHCTBAMM [OMKEH OblTb OTKPbITEIM  Afst  LUMPOKOro  y4acTus,
TPaHCNapPeHTHbIM 7 OCHOBaHHbIM Ha npuHumune NnoaoTYETHOCTUY. Cm.
http://www.osce.org/hcnm/32240?download=true, cTp. 7-8.

o1 CMm., Hanp., OOKYMEHT, UMTUPYyEeMbIA B CHocke 2, nn. 41-42 («3aknioveHne BeHeumaHCKOM KOMUCCUMM MO
npoekTty KoHcTuTyumm Keipreisckon Pecny6nuku» (2010 r.)); n npoekT «3akmoveHrs no npoektam Tpex 3akoHOB
0 BHECEHWM U3MEHEHMI 1 fononHeHun B KoHcTuTyumo Ykpaunbliy, CDL (2003) 93, 8 nekabps 2003 r., n. 62, Ha
cante http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2003)093-€.

2 Ccwm. BeHeunaHckas komuccusi, «[Joknag o6 vMMnepaTMBHOM MaHZaTe W aHanornyHowm npaktukey», CDL-
AD(2009)027, oT 16 UIOHSA 2009 r., mn. 39, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2009)027-e.
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pekoMeHOoBano BHECTU MOMpaBky B 3akoHogaTtenbHyk 6a3y Keiprbidckon Pecnybnuku c
Lernbio NO3BOMUTL HE3aBMCUMBLIM KaHAMAAaTaM y4acTBOBaTb B NaprnameHTckux Bbibopax.”
XoTa 310 He obsi3aTenbHO O3HayaeT HeobxoauMOCTb Mnu TpebyeT BHECEHWsI MOMpPaBOK B
KoHCTUTyumo cTpaHbl, TEM HE MeHee, XenaTesfibHO NPOACHUTb 3TOT BONPOC U 3A4eCb, U
0co6o0 ynomsHyTb B ctatbe 70 KOHCTUTYyUMM npaBO He3aBUCUMbIX KaHAWAATOB
yyacTBOBaTb B MapriaMeHTCKMX Bblbopax, HE3aBUCUMMO OT TOrO, SIBMAIOTCH JIN OHMU
YneHaMm Kakux-nmb6o nonuTMyeckmx naptuin.*

92. CornacHo HOBOW pefakuMM 4Yactu 2 ctatbl 72, genytar He MOXeT COBMELWaTb
OenyTaTCKMA MaHgaT C HEKOTOPbLIMU AOIMKHOCTAMM, B YACTHOCTU, «C UHOW rocygapCTBEHHON
NN MyHUUMNanbHOW cnyX6on», «npeanpuHUMaTENbCKON AEATENbHOCTBIO» UK YNEHCTBOM
B «PYKOBOASLIEM OpraHe wnu HabnwogaTtenbHOM COBETE KOMMEPYECKOW OpraHmM3aumnmy.
OpHako, cornacHo gencteytowenn KoHCTutyuuu, genytaTtbl MOMYT 3aHMMaTbCS «HayvHOW,
negarormyeckor U MHOW TBOPYECKOM AeATenbHOCTb». B uenom, ocHOBHOE Ha3HadeHue
3anpeta Ha COBMELLEHWE OMnpeaeneHHbIX MOMTHOMOYMIA 3aknvaeTca B obecrneyeHun
NpUHUUNa pasgeneHnsa Bnactu, CoOAeNCTBMM OTKPLITOCTM U rapaHTUK TOro, 4To nyonuyHas
UNN 4YacTHaa [eATenbHOCTb MnapnamMeHTapueB He OyaeT BnAMATb Ha MCMNOSHEHME UMM
PYHKUMN  HapOAHbIX M3OpaHHMKOB, 4TOObI K3bexaTb NoTeHUManbHbIX KOHQIIMKTOB
WHTEPEeCOB MM OrpaHNYUTb UX.”

93. KOHCTUTYUMOHHasA npakTMKka B OTHOLUEHUW ITOro MOCNeAHero BOMpoca LOBOSIbHO
pasHoobpasHa, U npaBuna O HECOBMECTUMOCTU (OYHKLMIA 3a4vacTyld COMNPOBOXAAKTCS
TpeboBaHMeM pacKpbiBaTb MHGOpMaumio 060 BCEX UCTOYHMKAX 4oxoda, TPYAOYCTPOMUCTBE
nvnn aktneax.”® B Apyroil CTOPOHbI, YacTHas AEATeNbHOCTb B MPUHLMMNE COBMECTUMA C
OenytaTckuMnM  MonHoMounamun.  NpeonpuHUMaTenbCKylo  OesATeNbHOCTb TakKe MOXHO
paccMmaTtpuBaTth Kak CPeAcTBO nsbexartb CUTyaumm, B KOTOPOKW AenyTaTCKMM MaHaaT cTaHeT
MOJTHOLEHHOM npodieccnen, a Tawkke obecneuntb NPencTaBUTENbCTBO B MNapflaMeHTe
pasnuyHbIX NPodecCcMoHarbHbIX rPynn; OAHAKO onpeAeneHHble CTpaHbl B onpenerieHHbIX
cnyyasax Takke BBENM MOMNOXEHMS, 3anpellarliMe COBMeLLaTb AenyTaTCcKunM mMaHgaTt ¢
YacTHOW  [OeATenbHOCTbl, 4YTOObl  M3bexaTb CTONKHOBEHWUS  FOCYAApCTBEHHbIX U
KomMMmepueckunx nHTepecos.’’ Takum o6pasom, 3To HoBas (DOPMYNIMPOBKA HE NPOTUBOPEUNT
TpeboBaHMAM KOHCTUTYLIMM U MHBIM MOMNOXEHUAM APYrMx cTpaH. B To e Bpems 6bino Obl
xenatenbHO 0603HaYMTb B KOHCTUTYyUMM npaBoBblie NOCNEACTBUA HapyLueHus
TpeboBaHMN O HECOBMECTUMOCTU, BKIIHOYAA BO3MOXHOE MpeKpallieHue AenyTaTCKuxX
nonHomounn.”

94. B cooTBeTCTBUM C HOBOW (hOpMYNMPOBKOM YacTu 3 cTatbk 72, genytaT MOXeT OblTb
Ha3HayeH Ha AOMKHOCTb [pemMbep-MUHUCTPa UK BULLE-NPEMbEP-MUHUCTPA C COXPaHEHUEM
CBOEro AenyTaTckoro MaHgarta v npasa roflocoBaHus Ha nreHapHbix 3acegaHuax XKoropky
KeHnewwa.

9 CM. «3aKmounTenbHbIM OTYET MUCCHM BONMY OBCE no oueHke napnameHTCKuX BbloopoB B Kbiprbi3ckon
Pecnybrnuke», 4 oktabpa 2015 r., npuoputeTHas pekomeHgauma NeS u ctp. 2 u 12, Ha cawTte
http://www.osce.org/odihr/elections/kyrgyzstan/219186?download=true.

9 BONMY OBCE un BeHeumaHckas komwuccus, «PykoBogswime npuHUunbl B obracty perynvpoBaHus
nonutudecknx naptui» (2011 r.), n. 130, Ha canTe http://www.osce.org/odihr/77812.

% Ccm. BOUNMY OBCE, «[lMpodeccrmoHanbHble M 3TUYECKME CTaHA4apTbl ANSA NapfiameHTapueB» - aHanus
cyuwiectsytowen cutyaumm (2012 r.)); ctp. 43-46, Ha cavite http://www.osce.org/odihr/98924?download=true. Cm.
Takke «[oknag BeHeuunaHcko KoMMcCUM MO BOMpOCaM  AEMOKpaTMK, OrpaHWYeHuss MaHoaToB U
HEeCOBMECTMMOCTU nonutudeckux yHkunny, CDL-AD(2012)027rev, 31 auBapsa 2013 r., n. 76, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2012)027rev-e.

% Tam xe, cTp. 43-46 (BANIMY OBCE, «lNpodeccnoHanbHble n 3TUYECcKMe CTaHAapTbl AN napnaMeHTapueB» -
aHanu3 cyuwectBytowen cutyaumm (2012 r.)); v n. 120 («doknag BeHeuuaHcKko koMuccuM MO BOMpocam
JemMoKpaTum, orpaHu4eHUs MaH4aToB M HECOBMECTUMOCTU MONUTUYECKUX pyHKumiA» (2013 r.)).

° Tam xe, ctp. 46 (BAUNMY OBCE, «[lMpodeccrmoHanbHble 1 3TU4eckMe ctaHgapTbl ANS napnameHTapueBy -
aHanu3 cyuwectBytowen cutyaumm (2012 r.)); and n. 81 («Joknag BeHeuuwaHckon komuccum Mo Borpocam
JeMoKpaTun, orpaHMyYeHns MaHa4aToB U HECOBMECTUMOCTM NONUTUYECKUX PYHKUMIA» (2013 1.)).

% Tam e, nn. 92-97 («doknag BeHeuunaHckon koMMCCHUM MO BOMpocam AeMOKpaTuu, orpaHnyeHns MaHaaToB 1
HECOBMECTMMOCTU NonuTu4eckux pyHkumnny (2013 r.)).
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95. B HeKOTOpbIX CTpaHax Takoe COBMELLEHNE MUHUCTEPCKUX U NapramMeHTCKuX oyHKUUN
cuMTaeTca HapylleHUeM NpuHLUMNAa pasgeneHnst Bnactein,”® nockomnbky MOXeT npuBecTy K
KOHQIMKTY WHTEPEeCcoB, KOTOPbIN (pakTU4eCckn He MO3BOMUT TakuM MnapriameHTapusm
ocywlecTBnaTb PYHKUMM NapriaMeHTCKoro Haasopa Hag uchnonHuTensHon Brnacteto. C
OPYron CTOPOHbI, B rocygapctBax C napsiameHTCKon (hopMOn npasfieHnsi, OCHOBaAHHOW Ha
TECHOM COTPYAHWYECTBE MEXAy 3aKkoHofaTenbHOM W UCMOMHUTENbHOW  BNacTbio,
COBMELLEHNE MUHWUCTEPCKMX VM NaprnamMeHTCKux obssaHHocTel aaxe npusetcteyetca.'” B
TO Xe BpeMsi BO MHOIMMX MapramMeHTCKUX cucTteMax npeacTaBuTeNnn MCMOSTHUTENBHON
BNacTn YCTPaHATCA OT KaxgogHeBHOM paboTbl B 3akOHOO4ATENbHOM OpraHe C Lerbio
YKpenuTb CnocoBHOCTbL 3aKOHOAATENbHO BNACTV MPU3bIBATHL UCMOMHUTENLHYIO K oTBeTy. %
B aTtom cny4ae 4yacto cuuMTaeTcs Morie3HbiM 3amellatb MX OPYruMU YreHamu TOW Xe
naptun. [enctButenbHo, Kak YykasbiBanocb B CoBmecTHOM 3akntodeHumn 2015 roga,
npoaneHve AenytaTckoro mMaHgaTa npemMbep-MUHUCTPa U OpYyrux YNeHoB npaBUTEnbCTBa
MOXET NUWNTb BONBbLUMHCTBO LiEHHbIX roriocoB B lMapnameHTe, cocTtoswem ns 120 mecT,
4YTO MOXET NPUBECTU K AucbanaHcy COOTBETCTBYHOLLErO BANSHUSA MONUTUYECKUX NapTUn B
MapnameHte. BO3MOXHO, aBTOpamM 3aKOHOMPOEKTa WU  COOTBETCTBYHOLMM
3aMHTepecoBaHHbIM CTOpPOHaM ObiNo Obl NMone3Ho o06CcyAuTb 3TOT BOMPOC U
npopaboTtaTb NOMOXUTENbHbIE U OTpULaTeNibHble CTOPOHbI BCEX PELIeHUn C Lenblo
HauTU oOnNTUManNbHOe, KOTOpPOe MaKCMManbHO MOCNYXUT O6ecnpensATCTBEHHOMY W
He3aBucMmomy pyHKLunoHupoBaHuto Xoropky KeHewa.

96. HakoHeu, B YacTn 3 cTaTbM 72 He yKaszaHO, COXPaHSAT M CBOW AenyTaTCckui MaHgat
AenyTatbl, HA3HAYeHHble Ha AOSMKHOCTb MUHUCTPA, NMOCKOMbKY 3Ta YaCTb OTHOCUTCS TOSbKO
K HasHa4yeHu0 Ha AOSMKHOCTb [lpeMbep-MUHUCTPa UM BULLE-MPEMbEP-MUHUCTPA, HO He
APYTMX MUHUCTPOB — 3TO XKenaTeflbHO YTOYHUTD.

4.6. lpokypamypa

97. B HoBown pegakumm 4Yactm 1 ctatbnm 104 coxpaHeHbl LOBOSIbHO LUMPOKNE HAA30pPHbLIE
NMOMHOMOYMA MpoKypaTypbl. Takas «Hag3opHas» Mogenb MPOKYPOPCKOW  CRyxObl,
haKTN4ecKn, HaNoOMUHAEeT CTapylo COBETCKYI Mogenb npokypaTypbl.'% B To xe Bpewms, 3a
nocnegHue AOecATUNeTUss MHOTMEe MOCT-KOMMYHUCTMYECKME, a HblHE [AeMOKpaTudeckue
rocygapctsa npeanoysiv AUWnTb opraHbl NPOKYpaTypbl LMPOKMX HaA30PHbIX NOSTHOMOYMIA,
nepenas aTy npeporaTtuBy ApPYrMM opraHam, B TOM YMUCe HaLMOHanbHbIM NpaBo3aLMTHbIM
VHCTUTYTaM (TakuM Kak MHCTUTYT omByacmena).'® Llenb Takux pecopm — nNuKsMaMpoBaTh
HaOEeneHHYI0 U3NULIHEN BAACTbio U NO BonblIeMy CYETY HMKOMY HEMOAOTUETHYI Cryx0y
npokypaTypbl.'® CoxpaHeHue npokypaTypbl 6e3 uameHeHUn B KOHCTUTYLMM MOXeT
O3HayaTb COXpPaHEeHWe CUCTeMbl, B KOTOPOM OAHOMY OTAENbHOMY BeOOMCTBY
NpeAoCTaBreHbl LWMPOKME NOSTHOMOYMS, YTO MOXET NpeacTaBnATb COO0N CEPbE3HYIO Yrpo3y

9 Hanpumep, B AHgoppe, bonrapuu, Ucnanuu, MopTyranun, Typuuu, YkpanHe, LWseriuapum n gp. Cm. Tam xe,
n. 77 («doknag BeHeuunaHckom KoMuccuM MO BOMPOCaM AEMOKpaTMM, OFpaHUYeHUss MaHAatoB W
HECOBMECTUMOCTM NONUTMYECKnX cyHkum» (2013 r.)).

190 Tam xe, nn. 79-80 («Qoknaa BeHeLmaHCcKoM KOMUCCHM MO BOMPOCaM AEMOKPaTUX, OrpaHNyYeHns MaHgaToB 1
HECOBMECTUMOCTM NONUTUYECKNX cbyHKum» (2013 r.)).

101 [okymeHT, untupyembin B cHocke 1, nn. 54-56 («CoBmecTHoe 3akntoyeHne BOUMNY OBCE n BeHeuunaHckon
Komuceum no npoekty 3akoHa «O BHeceHWM wusMeHeHWd u  gononHenun B KoHcTuTyuuio Kblprbi3ckom
Pecny6nukm»» (2015 r.)).

10 Cwm., Hanp., «3akntoueHne BAUNMY OBCE no oCHOBHbIM 3aKkoHOAATENbHbIM akTaMm, peryrmpyrowmMmMm opraHbl
npokypaTypsl Kbipreiackon Pecnybnvkmy, 18 OoKTA6pS 2013 r., n. 13, Ha caunte
http://www.legislationline.org/documents/id/18547.

5 Tam xe, n. 13 («3akntouvenne BOUMY OBCE 2013 roga no OCHOBHbIM 3aKOHOAATENbHbIM akTam,
perynupyowum opraHbl npokypaTtypbl Kbiprbiackon Pecny6nuvkun»). Cm. Takke «COBMECTHOE 3akrtoyeHue
BOWMY OBCE, BeHeumaHcko komuccum n [eHepanbHOro AupekTtopaTa Nno npaBaMm 4enoBeka Mo MpPOeKTy
3akoHa «O npokypaType» Pecnybnuksm Monpgoea», 23 wmapta 2015 r., n. 42, Ha cante
http://www.legislationline.org/documents/id/19747.

10 Cm., Hanp., Tam xe, n. 13 («3aknouyeHne BOUMY OBCE o0 OCHOBHbIM 3akoHOAATESbHbIM akTaMm,
perynupyoLwmum opraHbl NpokypaTypbl Keipreiackon Pecny6nvkmn» (2013 1.)).
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NpUHUMNY pasfeneHus BracTeii M npaBam U csoBogam  dwmsmuecknx  nnu.'®
MpenoctaBneHne CToMb LIMPOKUX HAA30PHbIX MOSIHOMOYMIA MpPOKypaType HeoOHOKpaTHO
KPUTUKOBANOCh MeXAYHApPOOHbIMU U perMoHanbHbIMU OpraHmMsaumsamn, B Tom vmucne ANMNY
OBCE un BeHeumaHckon komuccuen. B pasnmyHbIX 3aknoyeHrax No JaHHOMY Bonpocy,106 B
TOM 4uCNe N KOHKPETHO B OTHOLUEHMM 3akoHodaTenbHon 6asbl, perynupytowien crnyxoy
npokypaTypbl B Kbiprbiackoit Pecny6nvke,’®” BAUMY OBCE n BeHeuuaHckas KOMUCCUS MO
BblLLEeYKa3aHHbIM MPUYNHAM pPeKoMeHAOoBann NULWNTb NPOKYPOPOB HaO30pPHOW (OYHKLUMK U
OrpaHUUUTL UX KOMMETEeHUMIO yronosHol cdepoit.'® Takum obpasom, aBTOpam
3aKOHOMNPOeKTa peKkoMeHOyeTCsl  pPacCMOTpPeTb BO3MOXHOCTb  pedopMuUpoBaHuA
NpoKypatypbl, JfIMWUMB €€ OOWUX HAA3O0PHbIX MNOSIHOMOYUMA U OrpaHU4YUB 3ITU
NOJIHOMO4US YroyioBHOM cdhepoi.

98. [lMomumo 3Toro, ecnun paHee cnyxba MNpoKypaTypbl OCYLECTBASANA WUCKHOUYNTESNBHO
Hag3op Hag WMCNOSIHEHMEM 3aKOHOB OpraHaMm WUCNOSNTHUTENbHOWM BRacTm W opraHamu
MECTHOro camoynpasfieHUs, TO B COOTBETCTBUN C HOBOW hOPMYIMPOBKOM Yactn 1 ctatbu
104 pamkun 3TOro Hag3opa pacLUMPUIIMCh M BKITOYaKOT B ce0s1 UCNOJNTHEHNE 3aKOHa «4pYrMMu
rocygapCTBEHHbIMM OpraHamu, nepevyeHb KOTOpbIX onpeaenseTcd KOHCTUTYLMOHHbLIM
3akoHoOM». Ecnu nog «apyrMmmu rocygapCTBEHHbIMW OpraHamMu» MNoApasyMeBaloTCca U
opraHbl cyaebHble, TO 3Ta nonpaska Bps4 N COOTBETCTBYET AEMOKPATUYECKOMY MPUHLMNY
pasgeneHnss BNacTu, COrnacHO KOTOPOMYy HesaBucumas cygebHas BRacTb [JOSMKHA
OCYLLEeCTBNATb HAA30p HaZ UCMNOMHUTENbHOW BNacTbio, a He HaobopoT. o aTon, a Takke no
npvBeAeHHbIM Bbille MpPUYMHAM, cnepyeT nepecMoTpeTb LenecoobpasHOCTb TaKowm
¢opmynupoBku yactu 1 ctatbu 104.

5.  WU3meHeHus B KOHCTUTyUMMU, KacaloWwMecA KOHKPeTHbIX NpaB 4erioBeka u
OCHOBHbIX cBOOOA

99. CornacHo 4vactm 1 cTatbum 16, «cneumanbHble Mepbl» (ECM OHU He SBMRSKTCA
OVUCKPUMUHALMOHHBIMKW) Tenepb AOMYCTUMbI He TOMbKO C Lenbl obecrneyeHus paBHbIX

105 CM., Hanp., JOKYMeHT, umTupyemblin B cHocke 103, n. 42 («CoBmecTHoe 3aknodeHne bBOUMY OBCE,
BeHeunaHckon komuccum un [eHepanbHOrO AupekTopata Mo npaBaM YernoBeka Mo MpoekTy 3akoHa «O
MpoKypaType» Pecny6nukun Mongosa» (2015 r.)).

106 Cwm., Hanp., Tam xe, («CoBmecTHoe 3akntoyeHne BONMY OBCE, BeHeuunaHcko komuccum u FeHepanbHoro
AvpekTopaTa no npaeaM 4YernoBeka no npoekty 3akoHa «O npokypaTtype» Pecnybnuvku Mongosa» (2015 r.));
OOKYMEHT, uutmpyembinn B cHocke 102 («3akntovenne BOAUIMNY OBCE no oCHOBHbIM 3akoHOAATENbHBIM aKTaM,
perynupyomMm opraHbl npokypaTtypbl Keipreisckonn Pecnybnuvkm» (2013 r1.)); «3akmioveHve BeneuwnaHckon
KOMMCCUM MO MpoeKTy 3akoHa «O rocyaapCTBEHHOW npokypaTtype» YkpawHbi», CDL-AD-(2012)019, 15 okTabps
2012 r., Ha caunTe http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2012)019-e; u
«3akntoyeHne BeHeumaHckon kommccum no peaepansHomy 3akoHy «O npokypatype Poccuiickon Penepaumm»»,
CDL-AD(2005)014, 13 UIOHA 2005 r., Ha canTe
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2005)014-e.

07 Tam xe, nn. 13-15 n 26-27 («3aknoyeHne BOUMNY OBCE no OCHOBHbIM 3akoHOAATENbHbIM aKTaM,
perynupyoLmmM opraHbl npokypaTypbl Keipreisckor Pecnybnuku» (2013 r.)); n AOKYMEHT, UMTUPYEMBIA B CHOCKE
2, n. 60 («3akntoyeHue BeHewupnaHckon komuccum no npoekty Konctutyumm Keipreizckon Pecnybnvkm» (2010 r.)).
1% Mo-BuaMMOMyY, CTONMb LUMPOKME MOMHOMOYMS OTPaXalT HE[EeMOKPATUYECKOe MNPOLUMIOE M MO3TOMY He
COOTBETCTBYIOT EBponenckum ctaHgapTam u ueHHoctam Coeta EBponbl. Cm., Hanp., « COOpHMK 3aKmoYeHnn n
[oknagoB BeHeumaHckon komuccumn, kacatowmxesa npokypoposy», CDL-PI(2015)009, 30 miona 2015 r., ctp. 14,
http://www.venice.coe.int/webforms/documents/?pdf=CDL-P1(2015)009-e. CM. Takke AOKYMEHT, UMTUPYEMbIA B
cHocke 103, nn. 39-44 («CoBmecTHoe 3akntoyeHne BANMY OBCE, BeHeunaHckon kommccumn n eHepansHOro
OupekTopaTta no npaBam 4erioBeka no npoekTy 3akoHa “O npokypatype” Mongosbi» (2015 r.)); BeHeuunaHckas
komuceus, «doknag no eBponerckMM CTaHAapTaMm B OTHOLUEHUN HE3aBUCUMOCTU cyaebHon cuctembl: Yactb Il —
OpraHbl npokypatypbl» (aHanun3 N° 494 / 2008, ytBep>xaeHHbIN BeHeunaHckon kommnccren Ha 85-o1 nneHapHom
ceccumn 17-18 nekabps 2010 r.), mn. 73, Ha cante
http://www.coe.int/t/dghl/cooperation/capacitybuilding/Source/judic_reform/europeanStandards_en.pdf. Cwm.
Takke AOKYMeHT, uutupyembli B cHocke 102, n. 15 («3akntoveHne BOUIMNY no OCHOBHbIM 3akoHOAATENbHbLIM
aKkTam, perynupyoLmmMm opraHbl npokypatypbl Keiprbidckon Pecnybnuvkmy» (2013 r.)). Cm. Takke pesontoumto 1896
(2012 r.) NMapnameHTckon accambnen Coseta EBponbl «O BbinonHeHun obsisaHHOCTEW U 06s3aTenbLCTB
Poccuickon depepaumen», nn. 25.4-25.5, Ha cante http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML -
en.asp?fileid=19116&Ilang=en.
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BO3MOXHOCTEN, HO M ANns obecnevyeHns «BbiCWINX LieHHocTen Kbiprbidckon PecnyGnnkmy,
nepeyvncrieHHblx B HOBOWM pegakuum ctatbM 1 KoHcTuTyuumn. 3TO 03HavaeT, 4To
crneumanbHble Mepbl MOryT MPUMEHATBCHA C Uenbko obecrnedyeHusi Takux LIEHHOCTEN, Kak
«noboBb Kk PoauHe», «4eCcTb W [OCTOMHCTBO», «rOCY4APCTBEHHbLIN CyBEpPEeHUTeT”,
«EONHCTBO Hapoay, a Takke «MaTepMHCTBO» U «OTLOBCTBO». B uenom, mexayHapoaHbie
CTaHOapTbl [ONYCKalT MPUHATME «CneumnanbHbIX Mep» B KOHKPETHbIX obnactax un B
onpefeneHHblX  OrpaHUYeHHbIX  ODOCTOATENbCTBAxX, €CNM  OHW  He  cyMTarTCcs
AVCKPUMMHALMOHHLIMW.Y®  XOoTA noTeHuManbHble npakTWYeckMe MOCNeACTBUSt  3TOro
nameHeHmss B KOHCTUTYUMM HESACHbl, TymMaHHash OPMySNMpPOBKa psiga LEHHOCTEWN,
nepeyncrieHHblx B ctatbe 1 KoHcTuTyuum (cm. nn. 28-38 BbllWe) MOXeT MO3BOMNUTb
MpaBUTENBLCTBY MPUMEHSTL LUMPOKMMA KPYyr Mep, B TOM u4uCfle WM NOTeHuManbHO
NPOWN3BOJIbHLIX, C LieNblo obecneveHnst Takux LLeHHOCTeN. Taknm obpa3omM, pekoMmeHayeTcs
MUCKNIOYNTb YNOMMWHAHUE «BbICLUMX LIEHHOCTEeM» U3 HOBOWM peaakumm vyactm 1 crtatbu
16.

100. Hoeas pegakumsa yactm 2 ctatbm 20 npegoctaBniseT 6oree LNMPOKNME BO3MOXHOCTU
ONA  OrpaHUYeHust npaB 4YenoBeka «C Y4eTOM OCOOEHHOCTEM BOEHHOW WM  WHOW
rocy4apCTBEHHOM Crnyxbbi». OTa hopMynmnpoBKa Takke HesicHa M JOBOSIbHO TyMaHHa. JTO
NOJIOXXEHME MOXET ObITb MCTOSIKOBAHO KaK AOMNyCKalolee OrpaHudeHnsa rnpae YenoBeka u
OCHOBHbIX €BOGOA CrnyXalux BOOPYXKEHHbIX CWI, FOCYOApPCTBEHHbLIX CYXaLMX UM MHbIX
nvu, paboTarwmx B opraHax rocygapcTBeHHOro ynpaenexus. Yactb 2 cratbun 22 MMM
OAHO3HAYHO MNPU3HAEeT BO3MOXHOCTb OMPEAENIeHHOro OrpaHuYeHus npaBa Ha ceobogy
o0beaMHeHnst B OTHOLWUEHWM BOEHHOCIYXalUMX W COTPYOHUKOB nonuuuu. Takue
orpaHnyeHnss MoryT ObITb OnpaBAaHHbIMKM B Chyvae, ecnv co3fjaHue o0beauHEHWUs unu
BCTYMNfEHNE B HEro BCTynaeT B NPOTMBOPEYNE C rocyaapCTBEHHbIMN 00A3aHHOCTAMU U/Mnn
CTaBMT Nog Yrpo3y MONMUTUYECKUA HENTpanuMTeT COOTBETCTBYHOLLMX TOCYAapCTBEHHbIX
[OIDKHOCTHBIX nnu.® B TO Xe BpeMsi kaxaoe orpaHuveHue AOSDKHO COOTBETCTBOBATb
NPUHUMNY  COpasMEepHOCTM, a [MOrofoBHble  3anpeTbl B LENOM  cuuTaloTcs
HeonpasgaHHbiMu. ! B Gonee obLieM cMmbicne, CneayeT OTMEeTUTb, YTO BOEHHOCHyXallme
OOJDKHbI UMETb BO3MOXHOCTb OCYLLIECTBIIEHUSI N UCMONb30BaHMUSI CBOMX MpaB YerioBeka U
OCHOBHbIX CBOOO/, XOTA HEKOTOPbIE — NMMMUTMPOBAHHbLIE — OrPaAHNYEHNA MOTYT HanaraTbCs
Cc yyeTom TpeboBaHu cnyxObl/BOEHHbIX HYXA. B uenom, Takve orpaHuyeHus crnegyet
3aKpenuTb B 3aKOHEe, OHM [OOIDKHbl ObITb HEAUCKPUMMHALUMOHHBLIMW, HEOOXoAUMLIMKA B

19 310 BKmlOYaeT B cebs, K npumepy, obecrnevyeHne PUaANYECKOro N HakTUYECKOr0 PaBEHCTBA KEHLUMH U1
MYXYMH B COOMIOOEHMM MX MpaB YenoBeka M OCHOBHbIX CBOOOA; CO3[aHWe YCIMOBUMW ONis Haanexallero
YNyYLLEHWS MOJTOXEHNST ONnpeaenieHHbIX PacoBbIX UMM STHUYECKUX rpynn unu nuud, Tpebyowero Hagnexaiien
3alWNTbI, FapaHTUpyKOLWen 3TUM rpynnam wnu nvuaMm paBHoOe CcoONiAeHVMe UNu UCMONb30BaHWE WX NpaB
yenoseka M OCHOBHbIX CBOOOA; wMNM crneuuanbHble Mepbl, rapaHTUpylLWue nuuam, npuvHagnexawmm K
HauuoHanbHbIM MEHbLUMHCTBaM, [MOSIHOE paBHOMpaBMe C ApYyrMMu  rpaxgaHamMm B UCMONb30BaHUN U
cobnogeHun nx npae YenoBeka M OCHOBHLIX cBo6oa; cM. cTaTbio 4 «KoHBeHumn OOH o nukengaumm Bcex opm
OUCKPYMUHaUUN B OTHOLLEHWUW XeHLWwMHy (ganee «KoHseHuus CEDAW»), npuHaTon pesontoumen MeHepanbHOW
Accambnen OOH 34/180 ot 18 pekabpsi 1979 r.; Kbiprbidckas Pecnybnvka npucoeguHunack k KoHBeHuum
CEDAW 10 cpeBpansa 1997 r.; cm. Takke ctatbm 1 (n. 4) n 2 (n. 2) «MexayHapogHon KonBeHumn OOH o
nukBngaumm Bcex OpM pacoBow AuckpumMuHaumm» (aanee «KonBeHuuss CERD»), npusTton pesonioumen
eHepanbHon Accambnen OOH 2106 (XX) ot 21 gekabpsa 1965 r.; Kbiprbisckas PecnyGnvka npucoeguHunack K
KoHuBeHumn CERD 5 ceHtabps 1997 r.; n OOKYMEHT, uuTMpyembin B cHocke 76, n. 31 («KoneHrareHckun
pokymeHT OBCE» (1990 r.)). Cm. Takke O6uwyto pekomeHaaumio Ne25 Komuteta CEDAW «O npumeHeHun
BPEMEHHbIX cneyunanbHbIX Mep» (1997 r.), Ha cante
http://www.un.org/womenwatch/daw/cedaw/recommendations/General%20recommendation%2025%20(English).
pdf; n O6wyio pekomeHgaumo Ne32 Komuteta CERD «O 3HayeHun u obbeme cneumanbHbiX Mep,
npenyCcMOTPEHHbIX KoHBeHuuen CERDy», 24 CeHTA6ps 2009 r., Ha cante
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%?2f32&L an
g=en. Cm. Takke, Hanpumep, crneuuanbHble Mepbl, npeaycmoTtpeHHble B «[nave pencteun OBCE no
YNyYLEHVIO MonoxeHns poma u cuHTM B permoHe OBCE» (npunoxeHue peweHuto Ne3/03, Ha cawite
http://www.osce.org/odihr/17554).
110 Cwm., Hanp., BOWMY OBCE u BeHeumaHckas komuccusi, «PykoBogsiivMe npuHUMnbl no ceoboae
o6beauHenuii» (2015 r.), n. 144, Ha caiTe_http://www.osce.org/odihr/132371?download=true,

Cwm. Tam xe, nn. 145-146 (BONMY OBCE 1 BeHeunaHckas komuccusi, « PykoBogsiLive npuHumnsl no ceobone
obbeauHeHun» (2015r.).
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OEeMOKpaTM4YeckoM oOLWecTBe U COpasMEPHbIMU TOW 3aKOHHOW LENW, C KOTOPOW OHMU
npumensioTcs.'? Takne xe cTporne TpeboBaHMA NPUMEHSIIOTCA 1 AN 060CHOBaHUS NIOBLIX
OrpaHMYeHUn npaB 4ernoBeka, HanaraemblX Ha rOCy4apCTBEHHbIX ChyXawux W nuu,
paboTalowmx B opraHax rocyaapCTBEHHOro ynpaeneHus. YUnTbiBas, 4To YacTb 2 ctatbu 20
yXe cogepxut obwee TpeboBaHne B OTHOLLEHWUM OrpaHNYeHnin NpaB YernoBeka, B TOM Yucne
B MHTEepecax HauuoHanbHOW 6e30nacHOCTN, HEOOXOAMMOCTb 3TOr0 HOBOrO MpPEeAnoXeHus
HesiCHa, MO3TOMYy PEeKOMEHAYeTCA UCKIIYUTb ero M3 HOBOW peAakumMu 4actu 2 ctaTbu
20.

101. YacTtb 7 ctaTtbk 26 B HOBOW pedakumMy KacaeTcsl CPOKOB AABHOCTU MPUBMEYEHUS K
OTBETCTBEHHOCTM 3a onpejereHHble MnpaBOHapYyLEHWUs M [facuT, YTO CPOKM OaBHOCTU
NPUBIEYEHNS K YrONOBHOW OTBETCTBEHHOCTU «MPUMEHSIIOTCSA MUCKITUNTENbHO cygoM». OHa
TaKkKe rnacut, 4To, HE3aBUCMMO OT HaCTYMNSIEHMSI CPOKOB AABHOCTW, CreacTBME MO BCEM
YroNoBHbIM Aenam NoanexnT 3aBepLleHnio 0O KOoHUa ¢ nepefjayen gena B cya.

102. Llenblo onpegeneHnss cpoka [OaBHOCTU B LENOM SIBMSeTCA NpeaoTBpalleHne
rocyapCTBEHHOro OOBMHEHWS MO WCTEYEHWM YyKa3aHHOrO nepuoda BpemeHu. Cpoku
[aBHOCTW NPUBIEYEHNS K YrONOBHOM OTBETCTBEHHOCTM OObIYHO Cry)KaT HECKOMbKUM LIENSIM.
OHu rapaHTUpyloT 3dEKTUBHOCTL OTMPABIIEHUS YrONOBHOrO MpaBoCcyausi, a Takke
3awmLaloT 06BMHAEMOro OT HeobXxoaMMOCTU 3almLaThCs OT OBBUHEHUS, BbIABUHYTOrO
3HauYUTENbHO paHee, B OTHOLUEHWM KOTOporo OyaeT CroxHO cobpaTtb onpaBpaTenbHble

fokasartenbctea.t’®

103. TlNpeanoXxeHHoe M3MEHEHWEe K YacTu 7 cTaTbM 26 Bbl3blBAaeT psig BOMPOCOB, B TOM
yucne BOMNPOC O TOM, novyeMmy HeobxoamMmo BooOLle NpoBOAWUTL CneacTBme no genam, no
KOTOpPbIM HAcTynuin CPOK AABHOCTWU, YXKe He roBops O TOM, MOYeMy Takue fena OOSTKHb
ObITb NepefaHbl B cya. MNpoBeaeHne paboThl N0 Aenam, KOTopble anpyMopu nognagatoT nog
AeNCcTBMEe CpoKa AaBHOCTU, TauT B cebe pUCK BO3MNOXEHWUS W3NULIHEN Harpysku Ha
npaBoOXpPaHUTENbHbIE OpraHbl, OTBETCTBEHHbIE 3a paccrieqoBaHWe YronoBHbIX Aen, a Takke
Ha cyabl, OTBETCTBEHHbIE 3a PACCMOTPEHME Takux gen.

104. B 3TOM KOHTEKCTE OOLIYHO BaXXHO 0becneunTb GanaHc mexay obecrneyeHnem Toro,
YTO YrONOBHbIE MPECTYMNMEHNsI HE OCTaHYTCA HEeHaKa3aHHbIMU, U rapaHTUAMM 3PEKTUBHOI
paboTbl YrofioBHOTO MPAaBOCYAUS M HAANEXallero MCnonb3oBaHus pecypcoB. OgHUM K3
BO3MOXHbIX KOMMPOMUCCHbBIX PeLLEeHUI MOXeT BbiTb 0TKa3 OT NPUMEHEHWS CPOKOB AABHOCTY
B OTHOLLEHMM YrONIOBHLIX MPECTYNMEHNiA, KOTOPbIE CYMTAIOTCA 0COBO TSXKMMM, K MpUMepy,
reHoLuuaa, NpecTynneHnin NPoTMB YEMOBEYHOCTM U BOEHHLIX NpecTynnenui, ™ nuirok™ unu

HaCUNbCTBEHHbIX MCYE3HOBEHMI. 1®

12 o, OBCE, «Koaekc noBefieHus, KacalLuincst BOEHHO-MONUTUYECKNX acnekToB 6e3onacHocTuy (1994 r.), Ha
cante http://www.osce.org/documents/sg/1994/12/702_en.pdf. Cm. Takke OBCE, «PykoBogoctBo no npasam
YyeroBeka U OCHOBHbIM cBoboAaM BoeHHocnyxaLwmxy» (2008 r.), Ha caiTe http://www.osce.org/odihr/31393.

13 Cwm., Hanp., BeHeumnaHckasn komucens, «Kpatkoe akcnepTHoe 3akntoyeHne (Amicus Curiae Brief) B oTHoweHumn
KoHcTuTyumMoHHoOro cyga pysum no Bonpocy 06 oGpaTHOM cune CPOKOB AABHOCTU U HenpuaaHuto obpaTHomn
Cunbl  YCMOBHbIM  Hakasanuam, CDL-AD(2009)012, 16 wmapta 2009 r., n. 15, Ha canTte
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2009)012-e. Cm. Takke University
of Pennsylvania Law Review, Note on the Statute of Limitations in Criminal Law: A Penetrable Barrier to
Prosecution (MpaBoBoi 0630p YHuBepcuteTa MNeHcunbBaHum «[oknagHas o cpoke AaBHocTu: MpoGuBaembiii
Gapbep Kk YyrornoBHoMmy npecnepoBaHuio»), Vol. 102, No. 5 (Mar., 1954), ctp. 632-635, Ha cante
http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=7793&context=penn_law_review.

*g nekabps 1998 roga Keipreidckast Pecny6nuka nognucana Pumckun ctatyT MexayHapoaHOro yronoBHOMo
cyna, A/ICONF.183/9 ot 17 miona 1998 r. Ctatea 29 Pumckoro ctatyta rmacut: «B oTHOWeHWM npecTynneHvn,
nognagaroLmx nog topucavkumio Cyaa, He yCTaHaBNMBAETCSA HUKAKOTO CPOKa AABHOCTUY.

15 KommteT OOH npotuB nbiTok (KMNM OOH) cunTaeT, 4TO NpecTynneHns, cBA3aHHbIe C NblITkaMu, He noanexar
cpoky gasHocTy; cMm. KIMM OOH npotuB nbITOK, «3akntounTenbHble HabnmoaeHusa no KbiprbisctaHy», 20 aekabps

2013 r., mn. 10, Ha canTe
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fKGZ%2fCO%2f2&L
ang=en.

Cm. n. 6 cratbn 13 «[eknapaumm OOH o 3awuTe BCex nUL OT HACUIbCTBEHHbIX WCHE3HOBEHU»,
yTBEpPXOEHHON pe3sontounen [eHepanbHo accambnen OOH 47/133 18 pekabpsa 1992 r., Ha caiTte


http://www.osce.org/odihr/31393
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2009)012-e
http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=7793&context=penn_law_review
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fKGZ%2fCO%2f2&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fC%2fKGZ%2fCO%2f2&Lang=en
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105. Takke HesACHO, CMOryT nNu cygbl B COOTBETCTBMM C 3TOWM HOBOW (POPMYNMPOBKOWN
BbIHOCUTb OBBWHMUTENbHbBIE MPUrOBOPLI M NO TeM fAernaMm, B OTHOLUEHUW KOTOPbIX CPOK
AaBHOCTU yxe ucTek. B aTtom KoHTekcTe 6bino Obl mones3Ho cocnatbcA Ha cratbio 315
YronoBHoO-NpoLUeccyanbHoOro  Kodekca, KoTopas [nacuTt, 4To Ccya  «MNocCTaHoBnseT
06BUHUTENbHBIM NPUroBop 6e3 HasHayeHus HakasaHusa B Cry4vasiX, eCnn K MOMEHTY ero
BbIHECEHUS... NCTEK CPOK AABHOCTM MPMBEYEHUSA NMLA K YrofloBHOM OTBETCTBEHHOCTW 3a
OaHHoe npecTtynneHue». Kak HegaBHO oTMevanochb B 3akntodeHun BONMNY OBCE,'" xots
Takoe MnorfoXeHue AO0BOSIbHO HEOObIYHO (XOTA He ABMASETCS MOSTHOCTBIO UCKMIOYMTENBHBIM,
MOCKOMbKYy aHamnorvyHble npaBuna MOXHO HaliTM M B Apyrux cTpaHax),’’® oHo He
NPOTMBOPEYMT OBLMM MpaBunam npesymnuum HesuHoBHocTU.'® OpHako HesicHbIMU
OCTalTCA MpaBoOBble MOCNEACTBUS Takoro O6BWHUTENbHOro npurosopa. Ecnu Takon
NPUroBOp MMeEeT UCKIIYUTENBbHO CUMBOMNYECKOE 3HA4YeHWEe, U C HUM He CBA3aHbl HUKaKue
WHble NpaBOBble MOCMNEACTBMS, KOTOpble MOMMKU Obl MOTEHUManbHO YXyALWWTb NPaBOBOE
nonoXxeHve noasalMTHOro, Torga npeanaraemas hopMynupoBKa, Ha nepsbid B3rNsd, He
aBnaeTca npobrnemaTnyHon, XOTs OOBUHUTENbBHbBIV NPUrOBOP YXXe cam no cebe yxygwaet
nonoXxeHve Noa3aLLmMTHOrO.

106. HakoHel, sBnsieTcs CMOpPHbIM, criedyeT nu  BooOlle perynupoBaTb  Takow
npoLeccyarnbHbli BOMPOC Ha KOHCTUTYLIMOHHOM YPOBHE MWNN ke NoAOoOHble BOMPOCHI
)XenaTenbHO paccmaTtpuBaTb B YrofloBHOM 3akoHoAaTenbcTBe. B cBeTe 3atoro u gpyrux
BbILLUEM3NO0XEHHbIX COOBpaXXeHU PeKOMEHAYEeTCSH UCKIMIYUTb 3TOT NYHKT.

107. Hoeas dhopmynupoBka 4actu 5 ctatbu 36 rnacut: «Cembs co3gaeTcsa Ha OCHOBE
[06POBONBHOrO COK3a MYXYMHbI U JKEHLUMHbI, JOCTUMLMX YCTAHOBMEHHOro 3akoHOM GpayHoro
BO3pacTa, U 3ak/o4eHus Mexzay HUMu Gpaka [..., KOTOpbIN] perncTpmpyeTcs rocyaapCTBoM.
OTO MOXeT O03HayaTb, YTO TOSMbKO COK3 MYXYMHbl W >KEHLMHbl NpPU3HaeTcs
rocy4apCTBOM/roCyAapCTBEHHBIMU OpraHamMm Kak «Cembsi». Takoe nonoXxeHue dakTnyecku
orpaHM4YMBaeT NpaBo AOCTYNy K onpeaerieHHbIM rocy4apCTBEHHbIM NPUBUNETNSIM, KOTOPbIE
3aBUCAT OT «CEMEWNHOro nonoxeHusi»/opuumaneHoro 6paka (K npumepy, K onpeaeneHHbIM
coumanbHbiM NbrotTam, 3KOHOMWYECKOMY MoCcobuio, npegocTaBneHnto obLeCTBEHHOro
XWUNbs, AETCKUM U MeauumHckuM nbrotam).'?® 370 Takke KOCBEHHO AUCKPUMUHMPYET
HeXXeHaTble napbl, Napbl, COCTOSALME B (PAKTUHECKUX OTHOLLEHUSAX, UK NapTHEPOB OLHOMO
nona. B npuHumne, nwboe ocoboe obpallieHne Ha OCHoBaHUM BGpavHOro MM CEMENHOro
NonoXeHns [OOMKHO OblTb OBOCHOBAHO C MNPUMEHEHMEM pPa3yMHbIX U OOBEKTMBHbIX
KpUTEpPUEB U AOIMKHO BbiTh copa3mepHbIM.** UTo kacaeTcs napTHepoOB OOHOrO nomna, OHU

http://www.un.org/documents/ga/res/47/a47r133.htm. Cm. Takke, Hanp., NOCTaHOBreHue MexameprKaHCKOro
cy[a no npaeaM YernoBeka no geny «Xenvogopo Moptyran npotus MaHambl» (Heliodoro Portugal v. Panama) ot
12 aBrycra 2008 r., Ser. C No. 186, mn. 206, Ha canTe
http://www.corteidh.or.cr/docs/casos/articulos/seriec_186_ing.pdf, B koTopom MexamepukaHCkuin cyg nNo npasam
YyeroBeka ykasan, 4YTO And MpuWBEAEHUs BHYTPEHHero 3akoHodaTenbCcTBa B cdpepe HaCMbCTBEHHbIX
NCYE3HOBEHWIN B COOTBETCTBUE C MEXAYHApPOAHbIMM CTaHAapTamMu CPOKYy AABHOCTM He AOIDKHO moanexaTb He
TONbKO Haka3aHue 3a 3TO MNpaBOHapyLUeHWe, HO YroroBHOE MpecrnefoBaHne, A0 Tex Mnop noka He Oyger
ycravosnexa cyabba 1 MeCcToOHaxoXaeHue NCYe3HyBLLEro nmua.

CwMm., Hanp., OOKYMEHT, uuMTupyembli B cHocke 73, n. 48 («3aknioyenne BOWIMY no npoekty YronosHo-
nlpou,eccyaanoro kopekca Koblpreiackon Pecnybnuku» (2015 r.)).
118 Cwm., Hanp., «3akntoyeHne BAUMY OBCE no npoekTy YronoBHo-npoueccyansHoro kogekca Pecny6nuvku
ApmeHuay, 23 anpena 2013 r., n. 13, Ha canTe
http://www.legislationline.org/download/action/download/id/4407/file/228 CRIM_ARM_23%20April%202013_en.pdf.
19 Tam xe, n. 13 («3aknioyerne BANMY OBCE no npoekTy YronoBHO-MPOLIECCYanbHOMo koaekca PecnyBnmku
Apmennsa» (2013 r.)). Cm. Takke «Agonbd npotus Asctpuu» (Adolf v. Austria), noctaHoBneHune ECIY ot 26
mapTa 1982 r. (xanoba Ne8269/78), nn. 35-41, Ha cawnTe http://hudoc.echr.coe.int/eng?i=001-57417.
120 CM., Hanp., AOKYMEHT, uMTupyembii B cHocke 34, nn. 35-36 («3akntountenbHble HabnogeHus KomuTeta
CEDAW no KebiprbisctaHy» (2015 r.)), KOTOpbIA, K NpUMepy, COAEPXWUT KOHKpPeTHOe yKaszaHue Ha OTka3 oT
3KOHOMMYECKOe 3aLLWThl NpY pacnaje «He3aperncTpUpoBaHHbIX» BPaKoB.
121 Cm. KomuteT OOH Mo 3KOHOMUYECKUM, COLIMANBHBIM 1 KynbTypHbIM npaBamM (KOCKI OOH), 3ameuaHune obLiero
nopsiaka Ne20 «HeguckpyMmnHaLmMA SKOHOMUYECKUX, CoLmMarnbHbIX U KynbTypHbIX Npas, 2 uons 2009 r., n. 31, Ha cante
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en.
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MOFyT O[HOBPEMEHHO CTaTb OOBLEKTOM HECKOMbKMX (DOPM AUCKPUMUHALMK,?® Kak no

Npu3HaKy CBOEW ceKcyarlbHOW OpUeHTauun, Tak U BBUAY CEMEWHOro MNosioXKeHusl. XoTs
BOMPOC OOHOMOMbIX OpakoB SABMSETCA CMOPHbIM BO MHOMMX rOCygapcTBax-yvyacTHMKaX
OBCE, n npaktMka B 3TOM MflaHe TakKe 3HAYMTENIbHO pPasHUTCA B pasHbiX CTpaHax
pernoHoB OBCE u Coeta Esponbl,'*® aTa HoBas (hopMynupoBKa MOXeT co3faTb
npobnembl B OTHOLEHUN obGecnedeHns npasa Ha cBO6oAYy OT ANCKPMMMHALMM NO NPU3HAKY
cekcyanbHoO opueHTaumn.'** Takum 06pasom, peKkoMeHayeTcs OocTaBuUTb B Cure
Aencteyrowyo ¢GopMynmMpoBKy 4Yactu 5 cratbum 36 M npum 3TOM, Kak Obino
pekomeHaoBaHo BegomcTtBaMu OOH no MOHUTOpPUHIY coGnioaeHna npaB 4YenoBeka,
TaKXe rapaHTUpoBaTb 3aKoOHopaTenbHble Mepbl, HeobxoAumMble ANs 3aWUTbl NpasB
KEHLLMH Nocre npekpalieHnsi HesapermcTpupoBaHHoro 6paka.'®

108. B HoBow pegakuum Yactu 2 ctatbu 41 yganeHo nocriegHee NpeanoxeHme 3aTon YacTu.
PaHee B HeM roBopurocb, YTO B Crydae MpU3HaHUS MEeXOyHapoOHbIMW OpraHamui no
npaBamMm 4enoBeka HapyweHua npaB u cBobog 4enoseka Kbiprbidckas Pecnybnuka
NPYHMMaeT Mepbl MO WX BOCCTAHOBIMEHUIO W/MNKM BO3MELLEHU0 Bpeda. XoTa 3To
npeanoXxeHne oTpaxano Bcero nuvwb oOwue obs3aTtenbcTBa, W3NOXEHHbIE B
MEeXOYHapo4HbIX  [oroBopax, patuduumnpoBaHHbix  Kblpreidackon — Pecnybnvkon m
obsa3aTenbHbIX ANA UCMOSNIHEHWUS, €0 UCKITIOYEHME KaXKeTCs 3HauuTerbHbIM Larom Hasag,
ocnabnswwum ctaTyc MexayHapoaHbIX A0roBopoB B Kbiprbl3cTaHe, Kak 1 yaaneHue 4yactu
3 13 cTaTby 6, 0 YeM peub Lna B nn. 40-42 Boiwe.*?® ABTopam pekoMeHayeTcs OCTaBUTL B
cune cylecTByrLLYy0 (hOpMYyNUPOBKY YacTu 2 ctaTbu 41.

109. B oTnnume oT genctsyrowlen oopMynumpoBkM ctatbM 50, HOBad pedakuus 4actu 2
ctratbn 50 ponyckaeT nuuleHwe rpakgaHCTBa M npaBa WU3MEHUTb CBOE rpaKgaHCTBO B
cnyyasx v nopsiake, yCTaHOBMEHHbIX 3akoHOM. B COOTBETCTBUM C HOPMaMKU MeXAyHapOOHOro
npasa, rocyaapcTea MMEKT LUMPOKUE nNpeaernbl yCMOTPEHNS B OTHOLLUEHMN NpeaoCcTaBneHus

W NULIEHNS rpaXaaHCTBa™’, NoCKOMbKy OBLLIENPU3HAHHO, YTO KaXaoe rocyaapcTBo Brpase

122 370 03Ha4vaeT, YTo KOMOMHauus Ct)OpM AONCKPUMKWHaAUMW Ha pas3finyHbiX OCHOBaHWAX NMpuUBOAOUT K HOBbLIM,

HenpeaBUAEHHbIM MOCNEACTBUAM, KOTOpPble HEBO3MOXHO Haznexawym obpasom yCTpaHWTb NyTEM MPUHATUS
Mep, HanpaBneHHbIX Ha YCTpaHEeHUe TONbKO OAHOrO0 OCHOBaHWS ANst AMCKPUMUHALUK; CM., Hanp., FeHepanbHbIii
avpektopaT EBponenckoro naprnameHta no BHYyTpeHHen nonuTtuke, «WccnegoBaHue B OTHOLUEHWUM
OVCKPUMYHALMN OOHOBPEMEHHO MO Mpu3Hakam norna v mHeanugHoctu» (2013 r.), ctp. 9 n 34-35, Ha cante
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493006/IPOL-FEMM_ET(2013)493006_EN.pdf;
CM. Tawkke [AOKYMEHT, uutupyembin B cHocke 94, n. 59 (BOWMY OBCE wun BeHeuuaHckas komuccus,
«PykoBogsdLme npmHUmMnbl B 06nactu perynnpoBaHns nonutmuyecknx naptui» (2011 r.).

Ha Hos16pb 2013 Ha ypoBHe CoBeTa EBponbl, HECMOTPsi Ha OTCYTCTBME KOHCEHCYCa, BO3HMKIA TEHAEHUMNS K
BHEOPEHNIO  HOBbIX CUCTEM  perucTpauum MapTHEPCTB, a Takke WHbIX GOpM  OpMONYECKOrO
3aCBMAETENLCTBOBAHUSA OTHOLLEHUIA MeXay nuuaMu ogHoro nona: aeeatb ctpaH (benbrus, Monnanavs, Jaxus,
Wcnangus, Wcnannsa, Hopeerus, MopTyranus, ®paxuus, n Lseumns) npusHatoT ogHononble 6paku. CemHaguaTh
rocypapcte-uneHoB Coseta EBponbl (ABcTpusi, AHgoppa, benbrusi, F'epmanus, Monnavaus, Benukobputanus,
Benrpus, Wpnavgus, WUcnanaus, Ucnawus, JluxteHwTewH, Jiokcembypr, Cnosenusi, Yewckas Pecnybnuka,
®PuHnaHama, GpaHuma n LLseriuapnsa) NpusHaT HEKOTOPYIO POPMY rpaxaaHCKOro NnapTHEPCTBa MEXAy napamu
ogHoro nona. fanus, Hopeerms u LUBeunss npu3HaT npaBO Ha ofgHomMonble Opaku, HO NMpU 3TOM He
NpPeaoCTaBNSAT BO3MOXHOCTb BCTynaTh B rpaxaaHckuin 6pak. Jiutea mn Mpeuuss — egMHCTBEHHbIE rocyAapcTBa
CoBeTta EBponbl, KOTOpbIE AOMYCKAOT POPMY perMcTpaumm rpaxaaHckoro napTHEPCTBa UCKITIOYMTENBHO MeXay
nMuamMmn pasHoro rnomna, B KayecTBe anbTepHaTuBbl Bpaky (B KOTOPLIA MOryT BCTynaTb TOMbKO Nuua pasHoro
nona); cm., Hanp., geno «BannbsHatoc u Aap. npotms [peuumm» (Vallianatos and others v. Greece),
noctaHoeneHne ECIMY ot 7 Hos6ps 2013 r.  (kanoba Ne29381/09), nn. 25-26, Ha caiiTte
http://hudoc.echr.coe.int/eng?i=001-128294.

124 CM. pokymeHT, unTupyembiil B cHocke 121, n. 32 (KOCKI, 3ameyuanue o6iiero nopsiaka Ne20 (2009 r.)).

125 Tem Gonee uto KMY OOH oco6o NpYBETCTBOBAN 3TO MOJSIOXKEHME B CBOMX «3aKIMUMUTENBHbLIX HAabNaeHNAX
no Keipreiackon Pecny6nuke» 2014 roga. Cm. Takke, K npumepy, AOKYMEHT, LMTUpyeMbIn B cHocke 34, nn. 35-36
gggakmoqmeanble HabntogeHusa Komuteta CEDAW no Kbiprbidctany» (2015 r.)).

CM. [OKYMEHT, LUTMPYEMEIN B cHOocke 26, n. 6 («3akntountensHole HabnogeHunst KMY OOH no Keiprisiackoi
Pecny6nuke» (2014 r.)).

127 cm., Hanp., Komnccapunat OOH no genam 6exeHueB, «PykoBogsiume npuHumnbl GesrpaxxgaHctea, Net:
OnpepneneHue «nuua 6e3 rpaxaaHcTea» B ctatbe 1 (1) KoHeeHumn 1954 ropa o ctatyce nuy 6e3 rpaxaaHcTea,
20 dheBpans 2012 r., n. 48, Ha cauTe http://www.refworld.org/pdfid/4f4371b82.pdf.
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caMo pellaTh, KTO CTaHeT ero rpaxaaHamun'® (cm. Takke n. 74 Bbilue No NOBOAY YTpaThl

rpaxkgaHcTBa cyabsimun). B To e Bpems B ctatbe 15 Beceobulen geknapawmm npae YenoBeka
oT 10 pekabps 1948 roga roBopuTCcs, 4YTO «[KlaXablM 4enoBeK MMeeT npaBoO Ha
rpaxgaHcTBo. HUKTO He MOXeT ObiTb MPOM3BOSIBHO NNLLEH CBOEro rpaXkgaHCTBa My npaea
N3MEHUTb CBOE MPaXXOaHCTBOY.

110. Ecnn npegnaraemble nonpaBky  (PaKTUYECKM O3HA4YalT JIMLWIEHME 4eroBeka
rpaxgaHcTBa, 9TO  Bbi3blBaeT OOECMOKOEHHOCTb, €CnM  HamnpsiMyto  BAUSIET  Ha
OCYLLIECTBIIEHME OpYyrMx npaB n cBobog yernoseka. B npuHumne, nuileHune rpaxgaHcTsa
AOMYCTUMO TOMbKO B Criydyae COBEpLUEHUS rpaXOaHWHOM AEeWCTBUKW, KOTOpble HAaHOCAT
cepbe3HbIn yuepb XN3HEHHO BaXXHbIM MHTEpecaM rocyaapcTsa, M aTa Mepa [OSmKHA ObiTb
BCerga copasMepHa TSHKEeCTM COBEPLUEHHOro MpaBOHAapYLUEHUS, NMpu 3TOM COOTBETCTBYS
npyHUMNaM HeaucKpMMMHaLUMM W CnpaBedsIMBOro Cydonpou3BOACTBA (B OTHOLLUEHUU
cooTBeTCTBYOLWMX npoueayp).'? Takum obpa3om, x0T HOBasi YacTb 2 cTaTbu 50 u He
o6s3aTenbHO MPOTUBOPEYUT MEXAYHAapOAHbIM CTaHAapTaM, OHa AOJKHA ObITb CTPOro
orpaHuMyYyeHa Hagnexawumu CyLecTBEHHbIMU WU npoueccyanbHbIMU FapaHTUAMU U
COOTBETCTBOBaTb BbIWEYNOMAHYTbIM npuHuMnam. B yvactHoctn, B KoHcTUTyLuM
cnepyeT YeTKO NepeyncnTb OCHOBaHUA ANS NULWEHUA rpaXaaHcTBa.

6. [lNepexoaHble NoONoXxeHus

111. B TO BpeM4A KaK BblLLEYNOMAHYTbIE nonpasKku Kacanucb N3MEHEHWN,
npenycMoOTpPEeHHbIX ctaTben 1 NnpoeKkTa 3akKoHa 00 n3mMeHeHusIX B KOHCTI/ITyLl,I/II/I, cTaTbs 2
9TOro 3aKOHa KacaeTCA BCTynneHunAa 3TUX N3MEHEHUN B cuny n coaepxnmt nepexogHble
NOJ1I0XKeHUA 3aKOHOMPOEKTa.

112. B cooTtBeTcTBMM C 4YacTblo 6 cTaTtbM 2 npoekta 3akoHa: «CpokM OaBHOCTU He
noanexart NPUMMEHEHUIO B OTHOLLEHUWN NUL, COBEPLUMBLUMX OOSDKHOCTHbIE MPECTYNNeHus B
CBA3NM C MNOArOTOBKOW K pa3paboTke M MpakTUYEeCKMM OCBOEHMEM 30510TOPYAHOro
MecTopoxaeHms «KymTop», a Takke MpecTynfieHuMs npoTMB MHTEpPEecoB Cnyxbbl Ha
HErocyJapCTBEHHbIX NPeanpuaTUaAX U OpraHu3auusx, OCyLlecTBnABWKnX pa3paboTky
MecTopoxaeHns KymTop. VYKasaHHble nuua noanexar MpUBMEYEHUNIO K  YroriOBHOM
OTBETCTBEHHOCTM HE3aBMCUMO OT BPEMEHU COBEPLUEHUS MMWU YKasaHHbIX MNPECTYMHbIX
OESHUIA, 32 UCKITIOYEHUEM NUL, B OTHOLLEHUM KOTOPbIX UMEKTCA BCTYMMBLUME B 3aKOHHYIO
cvuny cynebHble akTbl O MPYMEHEHMM K HUM CPOKOB AaBHOCTW». HesicHO, nouyemy Takoe
NnofiokeHue, Kacawlleecd OTAENbHOrO0 KOHKPETHOro  puaMYecKoro Bompoca  Wnn
IOPUAOMYECKOrO Aena, BKYEHO B MPOEKT 3akoHa o6 uaMmeHeHusx B KoHcTuTyuuu u, B
4YacTHOCTW, B €ro nepexogHble nosnioxeHnsa. B cdepy KomneteHuuMu 3akoHogaTeNbHbIX
OpraHoB BXOOUT MPUHATUE 3aKOHOB OOLLEro xapakrepa, KOTopble MPMMEHUMbI K NobbiM, a
He TONbKO K OTAENbHbIM, KOHKPETHbIM cuTyaumsm/genam; okycupoBaHne Ha OTAEfNbHbIX
Jenax Takke cosfaeT BnedvaTtiieHune, YTO 3aKkoHOo4aTeNlb HaMEpPEH HanpsIMylo BMELLMBATbLCS
B KOHKpPETHble Aernia, YTo Takke npoTuBopeudnno Obl NpuHUuny pasgeneHus Bnacten. B
LerioM, HOBbl€ 3aKOHbl He [OMMKHbl MMETb OBpaTHYH CUNy, €Cnn 3TO MOXET Kakum-nmbo
obpasoM  yxygowmTb  MOMOXEHWe 4erioBeka N0  CPaBHEHUK C  Npeablaywum
3akoHofaTenbCcTBOM. bonee Toro, Yactb 6 cTaTbu 2 3aKOHOMNPOEKTa Takke NPOTUBOPEYUUT
HOBOW pefakumMm 4vactu 7 ctatbl 26 KOHCTUTYUUKM, COrfacHO KOTOPOW peLleHus o
NPUMEHEHMMN CPOKOB AABHOCTU MPUMHMMAIOTCA WCKHUUTENBHO CygoM. Takmum obpasom,
peKoMeHAyeTCA UCKIIYUTb YacTb 6 M3 cTaTbX 2 3aKOHOMPOEKTA.

128 Cwm., Hanp., cTaTblo 3 «EBPONENICKO KOHBEHLMM O rpaxaaHcTBe»: «1. Kaxaoe rocyaapcTso onpedensier B
COOTBETCTBMM CO CBOMM 3aKOHOAATENbCTBOM, KTO SIBMSIETCS €ro rpaxgaHamu. 2. 3TO 3aKOHOA4aTenbCTBO
npu3HaeTcs ApYrMMn rocygapctBamMu, €Criv OHO COOTBETCTBYET MPUMEHUMbIM MEXOYHapPOAHbIM KOHBEHLMSIM,
MeXayHapoAHOMY OOblMHOMY NpaBy M 06LLENPU3HAHHBIM NPABOBLIM MPUHLMNAM B OTHOLLEHUN FpaXaaHCTBay.
129 BeneumaHckas komuceus, «3aknioueHue Mo NPOEKTY KOHCTUTYLMOHHOrO 3akoHa ®paHumn «O 3awwute
HaUMn» », CDL-AD(2016)006, 14 MapTa 2016 r., nn. 47 7] 75-98, Ha cante
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)006-€.
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113. B cootBeTCcTBUM C YacTbio 9 cTaTbk 2 3akoHonpoekTa: «lpeacegatenu, samectTuTenu
npeacenatenen n cyaobu BepxoBHoro cyga, KoHcTUTyuMoHHOW nanatel BepxoBHoro cyna, a
TaKkke MECTHbIX CyaoB, M3bpaHHble WM Ha3Ha4YeHHble B COOTBETCTBUM C MOSOXEHUSMMU
3aKoHOAATEeNbCTBA, MpUHATOro B peanusaumio KoHctutyumm Kbipreidackon Pecny6nvku ot 27
nioHsa 2010 roga, nNpu ycrioBMKM BbINOMHEHNSI UMW 8 medYeHUe 00HO20 Mecsiya TpeboBaHuin YacTu
8-1 cratbm 94 KoHctutyuum Kbipreisckon Pecnybnukm B pepakumm Hactosiwero 3akoHa,
COXPaHstoT CBOWM MOSTHOMOYMSA OO0 WUCTEYEHUS CPOKOB, Ha KOTOPble OHWU Oblnn n3bpaHbl Mnn
HasHayeHbl, NMMOO OO0 HACTYMNEHUA WHbIX, MNPEAYCMOTPEHHbIX KOHCTUTYLMOHHLIM 3aKOHOM
06CTOATENLCTB, BIEKYLLUMX OCBOOOXAEHWEe OT AOMMKHOCTUY». JTa nonpaska Bbi3biBaeT 0COOYH0
06eCcnokoeHHOCTb, MOCKOMbKY —JonyckaeT oOCBOOOXAEHWE OT [OMKHOCTU cyaew, He
BbiNONHMBLLIMX TpeboBaHve 4yactn 8-1 cratbm 95 06 oOTkase OT CBOero npaBa Ha
HEMPUKOCHOBEHHOCTb YacCTHOWM >KU3HW, B TEYEHME OOHOro Mecsua Mocne BCTYNNEHUs B CUMy
HoBoW pepakumm KoHctutyumm (cMm. n. 79 Bbiwe). OTO MOXeT MNoTeHuuanbHO KOCHYTbCS
3HAYNTENbHOro KONMMYeCTBa, a BO3MOXHO, Aaxe 6onblumHcTBa cyaen. Kakosa Obl He Gbina
npuyvHa Onsi BBegeHus TpeboBaHmsa 00 oTkase OT npaBa Ha HEMPUKOCHOBEHHOCTb YaCTHOW
XKU3HU (Hanpumep, C uUenbd 6GopbObl C  4YacTHbIMKM  CRy4YyasiMM  KOPPYMNUAW UK
HEKOMMNETEHTHOCTU CyAen), NONOXEHUs, KOTOpble MOryT MNPUBECTM K OAHOBPEMEHHOMY
0CBOOOXOEHUIO OT [OOIDKHOCTU 3HAYMTENbHOrO KONMM4ecTBa Cydew, He COOTBETCTBYHOT
TpeboBaHMsM MeXayHapoOHbIX N pPermoHanbHbIX CTaHAApTOB B 0OnacTy npaB YerioBeka u
BEpPXOBEHCTBa rpaBa; 3TO TakkKe MOXeT MOCTaBuUTb MOo4 Yrpo3dy HernpepbiBHOCTL U
6ecnepeboiHocTb paboThbl cucTeMsl Nnpasocyanst.

114. [anee, nogobHble yBOnbHEHWS ByayT NnoTeHUManbHO NpoBOAUTLCSH aBTOMaTuyecku, 6es
OOIMKHOr0 pacCMOTPEHNS KaxKaoro uHamemayansHoro cny4vas. B 3amevyaHumn obuero nopsigka
Ne32 Komuteta OOH no npaBam 4enoBeka B oTHowweHun ctaten 14 MMITIMN nogyepkmnBaeTcs
BaXKHOCTb 0becneveHns rocyaapcTBaMmm rapaHTMn TOro, YTO «MOSIHOMOYMSA cyaen MoryT ObiTb
npekpaLleHbl TOMbKO MO Cepbe3HbiM OCHOBAHUSIM  HeHagfexallero noBedeHus Unu
HEKOMMETEHTHOCTU B COOTBETCTBUM CO CnpasenniMBbiMK Mnpoueaypamu, obecneymBaroLmmm
0BBLEKTVBHOCTL M BECNPUCTPACTHOCTL U YCTAHOBMNEHHBIMIA B KOHCTUTYLMM Unn B 3akoHe».'®
Bonee TOro, cyabsiM, B npuHUUMNe, AOIMKHO ObITb NpeAoCTaBnNeHO npaBo ob6XanoBaTb
peLueHne 0 CBOeM OCBOGOXAEHNM OT AOMKHOCTH.

115. B cBeTe BblLLECKa3aHHOro, aBTopam 3aKOHOMpoeKTa HacTOM4YnBO
peKoMeHAYyeTCA UCKIIYUTb YacTb 9 U3 ctatbu 2 3aKkoHomnpoekTta. Kak MUHUMyM, 3TO
TpeboBaHMe He [OOMKHO MWMeTb OOpaTHOM CUMbl U  [OOIMKHO MPUMEHATbCA
MCKIMTIOUYNTENBHO K CYyAbAM, U3O0PaHHbIM UM Ha3HAYeHHbIM Nocre BCTYNJIeHUs B cuny
HoBoun peaakuum Konctutyuumn. 6NMNY OBCE n BeHeunaHckag KOMUCCUA Takke XOTenu
Obl NOBTOPUTL PEKOMEHAAUUKN, NPMBEAEHHbIE MK B cBoeM COBMECTHOM 3akrtoveHun 2014
roga B OTHOLUEHWWM OLIEHKW KadecTBa CyAOMpPOU3BOACTBA, KOTOpas MOXET NPUBECTU K
[I0CPO4HOMY 0CBOBOXAEHMIO Cyael oT AomkHOCTM B Kbiprbiackon Pecnybnuke. '

130 Cwm., Hanp., BeHeumaHckas komunceus, «3akrnodeHme no NpoekTy M3MeHeHUn 1 JononHeHun k KoHctutyumm

YKpauHbl B OTHOLIEHWUM cynebHon BnacTu, yTBepxaeHHbIX KOHCTUTYUMOHHON Komuccuen 4 ceHTsiops 2015 r.»,
CDL-AD(2015)027, 26 OoKTA6pPS 2015 r., nn. 36-38, Ha canTte
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2015)027-e.

¥ Cm. KMY OOH, 3ameuaHne obiuero nopsigka Ne32 «CtaTbst 14: [paBo Ha paBEHCTBO nepen CyAaM W
TpubyHanamm 1M Ha  cnpaBegnwBbIM - cyA», 23  aeBrycta 2007 r, n. 20, Ha cawte
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f32&L ang=en.
132 Cwm., Hanp., IOKyMeHT, uMTUpyeMblit B cHocke 2, nn. 112-113 («CoBMecTHoe 3akntoueHre BAUMY OBCE w
BeHeunaHCcKON KOMUCCUM MO MPOEKTY M3MEHEHWA HOpPMaTMBHO-MpaBoBol 6Gasbl B cdepe AMCUUMNUHAPHON
OTBETCTBEHHOCTM cyaew B Kbiprbidcko pecny6nuvkey (2014 r.)).

133 Tam xe, pasgen 6 (nn. 89-118) («CoBmecTHoe 3akntoueHne BANMY OBCE n BeHeuunaHckon komuccum no
NPOEKTY M3MEHEHMI HOpPMaTWUBHO-MpaBoBON 6asbl B cdepe AUCUUMIMHAPHOW OTBETCTBEHHOCTU cyden B
Kbiprbiackor pecnybnuke» (2014 r.)).
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7. TleHpepHO-HeUTpanbHblIe (POPMYNUPOBKU

116. C opobpeHuem oTMeYaeTcsl, YTO B LIESIOM B MPOEKTe WM3MEHEHUA U OOMOITHEHWUMN
NCnonb3yTCa reHaepHo-HenTpanbHble hopMynmpoBkn. OOgHAKO B HEKOTOPLIX CTaTbsX MO-
NPexXHeMY UCMOSb3YEeTCH TONbKO MYXXCKOW pod. OTO NPOTUBOPEYUT O0LLEN MexXayHapooHOM
npakTuke, kotopasi TpebyeT MCnonb3oBaHWUs FeHAEepPHO-HEUTParnbHbIX POPMYNMPOBOK Mpu
COCTaBNEeHUN 3akoHoAAaTemNbHbIX akToB. PekoMeHayeTca nepecMoTpeTb COOTBETCTBYIOLLNE
NOSIOXXEHUS!, CTapasiCb M3beratb UCNONb30BAHNSA MYXXCKOro poda (Takoro Kak MeCTOMMEHMS
«OH» Unu «ero/emy»)'** n 3ameHMB ero, B 3aBMCMMOCTM OT KOHTEKCTA, MHOXECTBEHHbIM

YMCIIOM MINN MHOW FeHAepPHO-HeWTpanbHo opMynmpoBKoi.

* x %

13 Ccwm,, Hanp., HoByto chopmynmpoBky n. 1 (1) ctatbu 1, roe UCNONb3yeTCs MECTOMMEHUE «Eero»; M MyHKTa 2

cTatbl 24 — MECTOMMEHNE «OH».

135 JononHuTeneHoO cM., Hanp.: QkoHOMMYeckast u coumanbHas kommuceuss OOH ansa 3anagHoin Asun (ESCWA),
«PykoBogsLmMe npvHUMMBLI NO BOMPOCY O FEHAEPHO-CEHCUTUBHOM S3bike», paspaboTaHHble Hyxagom Xanekom
(Nouhad Hayek), Ha cawnTte
https://www.unescwa.org/sites/www.unescwa.org/files/page attachments/1400199 0.pdf. 310 MOXET
nogpasymeBaTb 3aMeHY MECTOMMEHUA KOH» Ha «OH WM OHa» UINN «Ero/emMy» Ha «ero Unu ee»/«emy unu emy,
UINN «CBOEro/CBOEeMy», COOTBETCTBEHHO, NTMOO NHYIO reHOEePHO-HENTPanbHY OPMYMPOBKY.
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