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Introduction

The main objective of the present study is to ifierthe recurrent challenges and weak
points in the electoral legislation and the eledt@dministration in Europe against the
background of international standards and goodtipescin electoral matters. The study
refers to elections on both the national and theerstional level. Problems of referendums
have in principle not been considefed.

The focus of the study is on those states in wiiertCouncil of Europe has been engaged in
making electoral recommendations or observing ielestrecently. These are the following
countries: Albania, Armenia, Azerbaijan, (BelaruBpsnia and Herzegovina, Croatia,
Georgia, “The Former Yugoslav Republic of Macedgnidoldova, Romania, Serbia and
Montenegro (including elections in Serbia, Montene@nd Kosovo), the Russian
Federation (including elections in the Chechen REpy and Ukraine. Experiences from
elections in other Council of Europe member stateshowever, also taken into account in
the analysis.

Systematically screening the electoral processgpert tries to identify problems and open
challenges of the electoral legislation and adrivation process, according to electoral
experts and international observers. The countaynges that are mentioned in this report,
have primarily illustrative character.

The study is based on:

» the “Code of Good Practice in Electoral Matterslippted by the Venice Commission at
its 52 session (Venice, 18-19 October 2002) (CDL-AD (2023 rev);

» opinions and recommendations of the Venice Comonigsiee Appendix I);
» reports and other documents of the Venice Comnmigsiee Appendix I);

* reports of the Congress of Local and Regional Aitiee of the Council of Europe (see
Appendix IIl);

» documents of the Parliamentary Assembly of the CibohEurope (see Appendix 1V);
* reports by the OSCE/ODIHR (see Appendix V);
» further publications (see Appendix VI).

General remarks

Commitment to international standards

5.

At the outset it should be stated that the elektaves in most Council of Europe members
states in general provide an adequate basis foducting democratic elections and
referendums. Remarkably, the electoral laws of reéveew democracies in Central and
Eastern Europe contain quite progressive provisifoisexample with regard to formally

independent electoral commissions or the politieplesentation of women and minorities,
as well as comprehensive safeguards against elefrtord and manipulation.

! For a detailed analysis of the legal rules onresféums in Europe see CDL-AD(2005)034. See also
Recommendation 1704 (2005) and the Opinion CDL-AIDE)028 on that Recommendation.
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6.

Improvements to the electoral laws are due to eonstational and international efforts to
improve electoral legislation in the emerging omwndemocracies in Europe. Many
recommendations of the Council of Europe and th€ EJODIHR have been taken into
account in amendments to the Electoral Codes inrdggon. Electoral reforms and
amendments have mostly served to overcome pragiichlems in conducting democratic
elections.

. Though important improvements have been made, cgimings remain in the electoral

laws, and some provisions are still cause for aonde various respects, there is still room
for improvement or, at least, debate. As to a nurobgrovisions, the electoral laws may
benefit from further reconsideration.

However, it should be borne in mind that electtaals alone cannot guarantee democratic
elections. The democratic character of electiomeadés largely on the responsibility of the

authorities to properly implement the electoral,land the commitment of all other election

stakeholders (voters, candidates, parties, mediptetconduct democratic elections. Thus,
the extent to which possible improvements in tive ¢an have a positive impact on the

election process will mainly be determined by kb will and the capacity of the electoral

authorities and other election stakeholders toe@sapnd implement the law in an effective

and non-partisan manner.

In most Council of Europe member states, both natiand sub-national elections (and
referendums) are conducted satisfactorily and ooraance with the electoral laws and
international democratic standards. Only minor, thgdschnical problems can be identified

there. Nevertheless, in a small number of statesnteelections failed to meet key

commitments and still fell short of internationgharsdards for conducting democratic

elections, according to observer reports. Althomgbortant improvements have been made,
several aspects of the electoral administratioa gerious cause for concern there.

Harmonising electoral laws

10.

11.

The electoral laws are the main regulatory instniséor the conducting of elections. There
is a tendency in Europe to incorporate the maiecspof the electoral legislation into one
single electoral code.

However, there are still a number of states whéferent electoral laws are applied for
different organs to be elected in the same teyritbr Ukraine, for instance, there is a
multiplicity of laws which regulate separately theesidential elections, the parliamentary
elections, the local elections as well as speafpects of the electoral administration
process (e.g. Central Electoral Commission; deaitbn State Register of Voters). In order
to reduce the number of redundant provisions amadrese the consistency and the public
understanding of the electoral legislation, it nhaytechnically preferable to enact a unified
electoral code, containing the general aspectsygbection, and — in different parts of the
law — the particularities of different electiongésalso CDL-AD(2006)002, para. 11). As
such the adoption of a single Ukrainian electooalecwas recommended, “... as it would
make it easier for citizens to understand, fortjpali actors to handle, and for electoral
commissions and courts to deal with electoral m&itt€CDL-AD(2006)003, para. 10).
Similar recommendations have been made, for exampld regard to “the Former
Yugoslav Republic of Macedonia” and Slovenia.
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12. Furthermore, there are sometimes inconsistenciegebr the electoral law and election-
related provisions of other laws on, for examptditipal parties, mass media, referendums
local self-government, or Civil and Penal Codesusiha holistic approach seems to be
necessary in order to harmonise election and etectilated legislation.

Simplifying electoral laws

13. Unified or not, several electoral laws in the memaatseem to be excessively detailed and
sometimes even over-regulated. In a number of desnthe electoral laws have been
criticised for being exceptionally long, complexdaepetitive documents that, occasionally,
even contain internal inconsistencies. Howevectetal laws should be precise, clear and
easily understandable for electoral officials, edatks and voters alike. Taking into account
these criticisms, further electoral reforms shobéd careful not to add more and more
detailed provisions to the electoral law. Insteaewvdew of the election legislation should be
undertaken in order to clarify and simplify complgxovisions and to remove
inconsistencies and unnecessary repetitions. Tougdrenhance public understanding of the
electoral legislation. It would also facilitate goteducation and the training of election
officials. With a growing professionalism of theeefioral administration and a decreasing
mistrust among election stakeholders, it will besglole to leave some margin for the
adaptation and interpretation of the electoraltamdependent electoral commissions.

Stabilising electoral laws

14.The “Code of Good Practice in Electoral MattergjHiights that the stability of the law is
crucial to the credibility of the electoral proc€sse CDL-AD(2002)023rev, part I.2.d and
paras 63-65). Therefore it should be avoided tilasron politically delicate issues — like the
composition of election commissions, the electsystem or the drawing of constituency
boundaries —, which are regarded as decisive faatothe election results, are changed
frequently or just before elections. “In generaly aaform of electoral legislation to be
applied during an election should occur early ehofay it to be really applicable to the
election” (CDL-AD(2005)043, para. 5).

15.Whereas in many countries important amendments agopted well ahead of the next
elections, in other states late amendments tath@i last-minute decisions by the electoral
commissions made it difficult to apply the electdemislation properly and uniformly
during elections. For example, according to inteonal observers, the late passage of the
2005 amendments to the Election Law in Bulgaridy d® weeks prior to election day,
combined with the late clarification of some bassues through instructions by the Central
Election Commission, could have caused confusiordters and polling station membérs.

16.0On the other hand, in a few cases the deadlinemni@nding electoral laws seem to be too
restrictive. For example, the provision in the Law Elections of People’s Deputies of the
Ukraine that amendments may be made to the Lawteothan 240 days before the day of
the next parliamentary elections, may seem too (seg CDL-AD(2006)002, para. 13).
According to the Code of Good Practice in ElecttMalters, only fundamental elements of
the electoral law should not be open to amendnhesgshan one year before the election.

Translating electoral laws

2 See the international observers’ opinion on Httgvw. hri.org/news/balkans/bta/1996/96-10-30.btalht
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17.In order to make electoral laws and election malteraccessible for all citizens it is
important that these public documents are publisimedll officially recognised and
protected minority languagésThis has not always been the case. In Moldovaexample
the electoral law was criticised for not being &$un an official Russian translation (see
CDL-AD(2004)027, para. 95).

[l. The electoral administration structure

Sovereignty of the electoral administration

18. Given the paramount importance of democratic @gstifor a nation, usually the electoral
process is administered by sovereign national atitt®o However, under the unique context
of post-conflict situations — like those in Bosraad Herzegovina or Kosovo — the
international community might be involved in organg or supervising the elections. This
might be especially helpful for conducting eleciom an initial post-conflict period.
Nevertheless, the declining role of internatioleg@resentatives, for example, in the Electoral
Commission of Bosnia and Herzegovina is welcomedrder to establish a sustainable,
fully national State institution (see CG/CP (11).13

Independent electoral commissions

19.In many old and established West European demesrasihere the administrative
authorities have a long-standing tradition of intipdity, elections (and referendums) are
organised by a special branch of the executivergavent, usually vested in the Ministry of
the Interior or the Ministry of Justice. This iscaptable insofar as in those countries the
respective government of the day normally doesnietvene in the electoral management
process.

20.However, in states with little experience of orgamy democratic elections, the impartiality
of the electoral administration vis-a-vis the exa®government can not be taken for
granted® This is why the Code of Good Practice in ElecttMatters makes a strong demand
for independent electoral commissions in those @ In fact autonomous electoral
commissions which are independent from other gewent institutions are increasingly
viewed as the basis of impartial electoral managenmedeveloping or new democracies
throughout the world.

21.Thus, it is a positive development that formallgependent electoral commissions are in the
meantime common in Central and Eastern Europe. édtablishment of independent
electoral commissions can be regarded as an inmpostap towards strengthening the
impartiality and neutrality of the electoral admsination process. However, it should be
clear that legal guarantees of independence ar@ways fully respected in practice.

22.Furthermore the independent status is not neclhssadcompanied by budgetary
independence. Unpredictable ad hoc budgets andkaofaresources may make it quite

®See 1.3.1.b of the Code of Good Practice in BredtVatters.

* See CDL-AD(2006)001 Joint Opinion on the Electd®alde of Moldova as amended on 22 July, 4 and 17
November 2005 by the Venice Commission and OSCBEHBPDIdopted by the Council for Democratic
Elections at its 15th meeting (Venice, 15 Decen®@05) and the Venice Commission at its"6hd 66’
plenary sessions (Venice, 16-17 December 2005 ariBMarch 2006)

> See 11.3.1.b of the Code of Good Practice in BledtMatters.



-7- CDL-EL(2006)023

difficult for electoral administration bodies to o properly. In some countries the
administration of previous or recent elections wasked by financial problems. This was,
for example, the case in Montenegro’s election®0&f3, which were, however, carried out
in an independent and largely effective manner.

Permanent electoral commissions

23.

24,

25.

26.

27.

Another positive development is that, as a rule réspective national electoral commissions
have been established as permanent acting bodi€eniral and Eastern Europe. Non-
permanent acting national election commissions hwigic not come together until a few

months before the elections are nowadays consideapgropriate to manage the complex
process of electoral administration, both in depelg and established democracies.
Therefore the Code of Good Practice in Electoraitdis demands that any central electoral
commission must be permanent by nature (CDL-AD(20®2&ev, 11.3.1c).

In some countries where the electoral law originastablished a temporary Central
Election Commission, the law has been changed aednaanent body has been established.
In Croatia, for example, the absence of a permapktdtion administration has been
criticised by electoral observers to the 2003 paréintary elections and the 2005
presidential elections. A permanent electoral cassion has been provided for in the Draft
Law on the State Electoral Commission of the Raputii Croatia (2005). The planned
reform has been welcomed by international expsirise the frequency of elections implies
the need for continuous action by the supreme kdudgh participates in the procedure of
conducting the election itself (CDL-EL(2005)053).

It is, however, open to question whether permaelaation commissions are needed on the
sub-national level. It could be argued that iesslimportant for the election commissions on
the sub-national level to be permanent, but thil depend on the nature of the
responsibilities they are given. On the lowest lleflecal level), however, permanent
structures are usually not necessary.

In any case, it makes a lot of sense for the Celeation Commission to be supported by
its own Secretariat that deals with the bulk of estrative preparations for conducting

elections. The importance of such a technical t&mtaé was positively mentioned by

international observers, for example, to the 2@@4ll elections in Bosnia and Herzegovina
(CG/CP (11) 13). In contrast, electoral observershe 2004 referendum in “the Former
Yugoslav Republic of Macedonia” criticised the fatiat the permanent Secretariat,
provided for by law, was not yet establisfied.

Finally it should be stated that a permanent @edidministration does not itself guarantee
that the elections are professionally administefexdfar as professionalism is concerned,
there appears to still be room for improvementmuaber of countries.

Multi-tier commission structure

28.

In most countries the electoral law provides forae-tier commission structure: a national
electoral commission, regional or district eledtocmmissions and local electoral
commissions. Some countries, e.g. the Republic@étiza and the Russian Federation, even

® See the report of international observation missio
http://unpanl.un.org/intradoc/groups/public/docute®@NTC/UNPANO019016.pdf.
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29.

30.

31.

have a four-tier commission structure. Three-tieribnecessary, four-tier structures of
election administration seem to be appropriateeftectively administering elections and
referendums.

Worthy of note are the commission structures inrhbibie Republic of Serbia and the
Republic of Montenegro (in Serbia and Montenegrbgme only a two-tier structure exists
with commissions on both the central and the Iqualling board) level. The absence of an
intermediate level of election administration magke it more difficult to carry out an
election. According to OSCE/ODIHR observers, itateel technical and logistical problems
in the 2003 parliamentary elections in Serbia. Regpe criticisms the Electoral Law has
retained the two-tier structure until now (see CABR(2006)013, para. 18). As for
Montenegro, however, there have not been simitacisms by international observers.

It is very important that the duties and respoligds of each body are clearly determined
by the electoral law. Sometimes, however, provsiggarding responsibilities of election
commissions are vague, and the relationship betwbkendifferent level of electoral
commissions is not sufficiently specified. An exdenp the 2004 Law on Local Elections in
“the Former Yugoslav Republic of Macedonia”. Obsesvfrom the OSCE/ODIHR and the
Congress of Local and Regional Authorities of theuil of Europe recommended
strengthening the responsibility of the State EdectCommission over the action of
subordinate election bodies there (CG/BUR (11) é22page 14). Similarly, with regard to
the 2002 parliamentary elections in Hungary, théddal Election Commission’s lack of
binding authority over the decisions and actionewer level commissions was criticised as
possibly leading to inconsistent implementation abdse.

Furthermore, there is a definite need for a cowotisuflow of information within the

electoral administration structure. In practicetrungtions and clarifications of legal
provisions are not always communicated from hideeel commissions to lower-level
commissions clearly, and in a timely manner, wtdohtributes to a lack of uniformity in

the electoral procedures that can still be obsemed number of countries during the
election process.

Composition of electoral commissions

32.

33.

Even with formally independent electoral commissidhe method of the commissions’
composition may strongly favour the government @o-governmental forces. Not

surprisingly the composition of election commissias one of the most controversial
aspects of the legal framework for the electiomany emerging or new democracies in the
region.

Although in many countries the influence of theaitye government on the composition
of the electoral commissions has, in general, yrdsgten reduced, in a few states still a
significant number of commission members are notmathand appointed by the executive
government, e.g. the President of the Republib@Ministry of the Interior or Justice. For
example, in Georgia five (out of 15) members of @entral Electoral Commission are
appointed by the President, not including those begmappointed by the governing parties
in Parliament. To avoid the risk of governmentéiference in the commission’s work, as a
rule the number of commission members nominated auubinted by the executive
government should, if at all, be very low.
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34. Even if institutions other than the executive gaweent nominate and appoint commission
members, these institutions may defacto under governmental control. Three possible
solutions might be adopted to avoid that risk.

a) It is important that not all commission members apmpointed by the same
institution. A “mixture” of institutions that arevolved in the nomination process
of commission members is howadays the rule in dgwed) or new democracies
in Europe.

b) It is regarded as helpful if at least some of themission members are appointed
by non-political institutions that are perceived bsing neutral. In several
countries specific bodies of the judiciary are redgd as suitable for that task.
Significantly the Venice Commission has encouragjesl involvement of the
judiciary in the appointment process for electaaimissions, e.g. in Armenia
(cf. CDL-AD(2005)027, para.)9 However, we must be aware that the “trust
level” for institutions is country specific. Thusyuntry-specific solutions ought to
be found.

c) If some or all commission members are appointedth®y parliament or by
political parties, an adequate balance betweengpvernment and opposition
parties has to be achieved. In some countries, Yew@ro-government parties
are (still) favoured in the commission’s compositicAmong the remaining
shortcomings in the Election Code of Azerbaijamn, daample, is the fact that,
according to international observers, the methodcamposition of election
commissions continued to strongly favour the gowent and thus, undermined
confidence in the independence of the election atnation. In many countries,
the challenge remains to find an adequate balandeaapolitically acceptable
formula as to the distribution of commission mensbéetween the parties.
Finally, with partisan bodies, careful considematioeeds to be given to the
selection of the chair, vice-chair and secretany, the role of other members.

35. The provision for regular or expanded membershigedtoral commissions to include party
representatives is often regarded as an effegysters to guarantee checks and balances of
the electoral process. The underlying idea is tha¢ party watches the other. Pro-
government and opposition parties are represemtetia electoral commission and can
control each other. Closely related to the nonomatf party representatives to electoral
commissions, however, is the risk of the over-mdiaition of the commission’s work. In
such cases, the commission’s members act in theesgttof their parties rather than in the
interest of the electorate. The consequences carsebeus: In some countries the
commission’s work was severely hindered by partyflmis and party interference. In such
cases the integration of non-partisan members roafrilbute towards de-politicising the
commission and making it work more professionally.

36. The Albanian Electoral Code of 2003, for exampbes heen criticised because the electoral
law encourages a politicised election administraiominated by the two major political
parties which interfere negatively in the electmministration process. It was therefore
recommended that impartial, independent, profeakioand non-partial election
commissions be established, with extended memipepsissibilities for representatives of
political parties before an election (see CDL-AD§2JD17, para. 14).
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37.Another example is “the Former Yugoslav Republidvtzficedonia”, where the law grants
exceptional privileges to the four leading politiparties in the appointment of the election
administration. It was criticised by Council of Bpe and OSCE/ODIHR observers to the
2005 municipal elections that commission membetsnoprotected party interests rather
than respecting the obligation to secure a coamdtiawful election there.

38.In any case, the Electoral Law should provide forlear and transparent procedure of
nomination and appointment of electoral commiss®mné&he lack of transparency of the
nomination process has been criticised by CounciEarope electoral observers, for
example, with regard to elections in Azerbaijan é&te& Former Yugoslav Republic of
Macedonia” (see CDL-AD(2004)016rev, para. 12.ii;/BGR (11) 122rev).

39. Moreover, legislation ensuring women'’s participatio election commissions should be
considered, since women are heavily underreprasentelection management bodies in
many countries.

40. In order to guarantee the independence of thei@ecommission it is usually preferable to
respect common incompatibilities in the commissioembers. Persons who could be
involved in an inherent conflict of interests witte requirement for impartiality should not
be allowed to be appointed to electoral commissibos example, it would be problematic
if registered candidates were not explicitly prdteith from being commission members.
International observers highlighted this issue, &xample, with regard to the 2002
parliamentary election in Montenedtar the 2005 Municipal Elections in “the Former
Yugoslav Republic of Macedonid”.

41.Furthermore, the commission’s independence can toengshened by appointing
commission members for a fixed (and sufficientlygptime period and by prohibiting their
dismissal without reasonable grounds. AccordinthéoCode of Good Practice in Electoral
Matters, in general bodies that appoint membeedeittoral commissions should not be free
to recall them, as it could cast doubt on theirepghdence. “Discretionary recall is
unacceptable, but recall for disciplinary reasanparmissible — provided that the grounds
for this are clearly and restrictively specifiedaw...” (CDL-AD(2002)023rev, para. 77).

42.Whilst in some countries respective provisions haeen amended in the electoral law in
line with the Code of Good Practice, in a numbersiaites the grounds for dismissing
commission members are still vague and can leabluse. In several cases the problem has
been pointed out by the Venice Commission and OSOHEAR (see for example CDL-
AD(2004)027, para. 41). The issue has to be coresidseriously since there have been
repeated attempts by state authorities or polifpeaties to remove “their” designated or
appointed members from the electoral commissidimely do not follow the official or party
line.

Mode of operation of electoral commissions

43. There are many aspects of the activities of elattmmmissions that have to be regulated,
and there are many ways to do so. Apart from @l téchnical details, there are some
underlying principles that have to be respectece Tides of procedure must be clear.

" See for example CG/Bur(11)122rev.
8 See international observers report http://www.asggdocuments/odihr/2002/11/1350_en.pdf.
? See international observers report http://www.asgédocuments/odihr/2005/06/15001_en.pdf.
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Commissions’ activities and decisions must be parent, inclusive and consensus-
oriented, but at the same time the effectiveneslseoélectoral administration should not be
hampered by endless debates or even dead-locki@igiaA way has to be found to

combine the best possible transparency, inclussgem@ad effectiveness of the electoral
administration at the same time. Depending on wmatspecific problems of a country’s
electoral management are, recommendations focus diffierent, sometimes even

contradictory, aspects.

With regard to the (effectively administered) dlmas in the Russian Federation, for
instance, international electoral observers reconde@ that the transparency of the
commissions’ work should be enhanced by extendiegguiaranteed access of candidates,
their financial representatives and proxies, asl el journalists, to even non-formal
sessions. Also in other countries the lack of parency of the commission’s work has in
fact caused serious concern.

As for the Ukrainian 2005 reform, in contrast, @sspointed out that extending the right to
be present at commissions’ meeting to many subfeatslidates, representatives of parties
and mass media, foreign and international obsgrembined with the “excessively high
number” of commission members, may make it verfiatit to perform their functions,
which require continuous debating and decision-ntaksee CDL-AD(2006)002, para. 34).
Here a solution has to be found for enabling ashntuansparency as possible without
making commissions’ work too difficult or even ingsible.

A similar problem exists with regard to the deaisinaking process. Reasonably, the Code
of Good Practice in Electoral Matters highlightatthh would make sense for decisions to be
taken by a qualified (e.g. 2/3) majority, so ahwourage debate between majority and
minority parties. Reaching decisions even by cosigenis preferable (CDL-
AD(2002)023rev, para. 80). On different occasidhs,Venice Commission recommended
introducing a higher quorum and/or qualified mdjesi to increase the inclusiveness of the
electoral commissions’ decisions (see for examdd -8D(2003)021, para. 12, CDL-
AD(2004)016 rev, para. 12).

However, qualified voting requirements can als@besed to obstruct the decision making
process, particularly under the condition of arsitp politicised electoral administration.
Such obstruction politics have been criticised,eoample, in the Albanian case (see CDL-
AD(2004)017rev2, para. 13). Generally speakinglarioe is necessary between making the
decision making process inclusive and represeptativthe one hand, and effective on the
other. Institutional incentives (like qualified rodfies) to ensure general agreement on
electoral administration decisions have to be caetbiwith solutions to overcome deadlock
situations.

Training of election commissioners

48.

It is important that members of election commissibave the necessary skills to administer
elections. In order to address this problem, tngintourses for members of particularly
lower level commissions are strongly recommendethbyenice Commission. “Members
of electoral commissions have to receive standzaidigaining at all levels of the election
administration. Such training should also be maadable to the members of commissions
appointed by political parties” (CDL-AD(2002)023reypara. 84). This is especially
important with new electoral regulations or theadtiction of new technologies.
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49. Training programmes for electoral officials aretle meantime, common in emerging or
new European democracies. In many cases subsiatgialational support was given to the
organisation and conducting of training and thearation of electoral manuals for election
officials. However, the programmes vary with regaeod intensity, quality, and scope.
Though important improvements have been made netienal observers still identify the
need for more systematic and comprehensive traipnegrammes, especially for local
election officials. Frequently it is recommendedttthe training be intensified and made
available to all electoral officials at all levelBhere is a broad consensus that early and
thorough training will certainly increase the ps#®nalism of and confidence in the
election administration. It was even recommended #ttendance at election training be
made compulsory by law (see for example CG/BUR (@Prev). Far-reaching proposals
demand that only individuals who have been qudlifieough examination and testing may
be considered as commission members.

Voter education

50. Voter education is an integral, albeit sometimeglawed, part of the election process. It
refers to basic information on elections (e.g. @ate type of elections) and explanations of
electoral procedures (voter registration, votingtam, etc.), and usually also addresses the
voters’ motivation and preparedness to particifisitg in the elections. Voter education is
especially important in emerging and new democsaaigl in situations where new electoral
provisions or technologies are being applied fer first time. As far as referendums are
concerned, the voters must be objectively and cehgmsively informed both about the
guestion submitted to the electorate in the rethrenand its consequences.

51. Electoral observer reports, by showing irregulesitindicate the need for improving voter
education in a number of countries. Election adsiration bodies usually play a crucial role
in this process. They should provide not only basater information, but also
comprehensive voter education programmes. This lbeagione with the help of political
parties, non-governmental organisations, and thdian@dditional resources might need to
be committed to voter education.

52. Special focus should be put on voter educationrprogies for national minorities. This
includes, among others, the use of minority langaadn the case of 2003 parliamentary
elections in Estonia, for example, voter informatémd education was only in Estonian, but
not e.g. in Russian, according to internationaboleys™°

IV.  The right to vote, and the voter registration

General remarks

53. Universal franchise is a key element of modern deawies. It is important that the right to
vote and the process of voter registration areainmasonably restricted on the basis of race,
gender, religion, ethnic origin, past or presentitipal affiliation, language, literacy,
property or registration fees. However, the rightvote, may be subject to a number of
reasonable conditions, the most usual being ageermship and residency. Furthermore,
there might be provisions for clauses suspendingigad rights due to lawful detention,

10'5ee 1.3.1.b of the Code of Good Practice in Erettdatters.
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criminal convictions or mental incapacity.As for such conditions, in general the
constitutions and electoral laws in Europe meearindtional standards. Nevertheless there
are several aspects that are worth discussing here.

Voting rights for non-citizens in local elections ad referendums

54.

55.

Whilst a citizenship requirement is common for oadil elections and referendums, there is
a growing tendency to grant (long-term) foreigndests the right to vote in local elections.
Under EU law all EU citizens have already been tgiiithe right to vote (and stand for
elections) in local and European Parliament elestia their EU member state of residence
(Article 17 EC). But also for non-EU citizens ormBU-member states the franchise may be
expanded to non-citizens in local electiéhén accordance with the Council of Europe
Convention on the Participation of Foreigners iblfeLLife at Local Level.

The Venice Commission recommends, in its Code asd3eractice in Electoral Matters,
that the right to vote in local elections be grdni@ non-citizens after a certain period of
residencé® and encourages countries like for example Romsmialo so (see CDL-
AD(2004)040, para. 9). Analogously, a recommendatd the Parliamentary Assembly
refers also to the participation by foreign natlena local referendums (see Parliamentary
Assembly, Recommendation 1704 (2005), para. 1R.WHawever, a number of Council of
Europe member states have not yet followed thergerecommendation, which, of course,
requires additional administration efforts.

Voting rights for citizens abroad

56.

57.

External voting rights, e.g. granting nationalsniggabroad the right to vote, are a relatively
new phenomenon. Even in long-established demostagtezens living in foreign countries
were not given voting rights until the 1980s (é-gderal Republic of Germany, United
Kingdom) or the 1990s (e.g., Canada, Japan). Imisentime, however, many emerging or
new democracies in Europe have introduced legaligioms for external voting (out-of-
country voting, overseas voting). Although it i pet common in Europe, the introduction
of external voting rights might be considered,af get present. However, safeguards must
be implemented to ensure the integrity of the y&¢e Chapter X).

If external voting rights are granted, attentionigtl be paid to ensure the equality of votes.
Though it appears to be acceptable to limit extewamting rights to certain types of
elections, e.g. for President or the national Bawdint, it may be problematic to not let
external voters fully participate in those elecsiokVith Armenia’s two ballot system for
parliamentary elections, for instance, the votigts for citizens abroad is restricted to the
proportional part of the parliamentary election ethiis conducted in a nation-wide
“constituency”. In order to ensure equal votinghtgy it might be considered whether to
allow citizens abroad to participate in the mayopart of parliamentary elections as well
(see CDL-AD(2003)021, para. 30). This would, of rsey make it necessary to assign
external voters to constituencies within the coyrds is provided in a different manner, for
example, with the — albeit not identical — two balpapers systems for the German
Bundestag and, until 2005, the Russian State Duma.

1 See CDL-AD(2002)023rev, 1.1.1 ; CDL-AD(2005)011,20and 031.
12 Eyropean Treaty Series (ETS), No. 144.
13 See 1.1.1.h.ii of the Code of Good Practice ircEleal Matters.
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Defacto disenfranchisement

58. Though national residents inside the country doprinciple have the right to vote, the
electoral legislation magle facto disenfranchise a substantial part of the elecatat to a
lack of special voting provisions for voters whe &ospitalised, homebound, imprisoned or
temporarily away from their homes. While many edealt laws provide for several forms of
absentee voting, such voting is not authorisedl icoantries. In some case, like Serbia, the
lack of respective provisions was criticised bginational electoral observers.

59. A similar case is, for instance, Armenia. The 2@6tendments still do not include previous
recommendations (CDL-AD(2002)029; CDL-AD(2003)024. ethat provision be made for
voters who are unable to attend their polling statin election day. (In the case of Armenia,
paradoxically, citizens abroad are able to votertmitcitizens within the country who are
unable to go to their polling station). Such speeaing procedures were omitted from
electoral legislation when the original Electiond8avas adopted in 1999 in an attempt to
reduce fraud. However, the Venice Commission gleathted that the argument of
“unpreventable fraud” is not sufficient to justifile denial of the voting rights of these
citizens (see CDL-AD(2005)027, para. 19). The rightote is such a fundamental right that
all possible measures should be taken to uphoddridjint. However, it must be clear that
with absentee voting strict conditions should bpased to prevent fraud.

60. More important, however, is the fact that insuéiidi voter registration and inaccurate voters
lists can prevent a significant proportion of thectorate from using their right to vote, and,
thus,de facto disenfranchise them.

Voter registration, and its importance for implemerting universal suffrage

61. The proper establishment and maintenance of eddctmisters is vital in implementing and
guaranteeing universal suffrage. In practice, # gre-condition for enabling voters to use
their right to vote. Voter registration, howevearpne of the most complex, controversial and
often least successful parts of electoral admatisin in emerging and new democracies,
especially in post-conflict situations with a largember of refugees and internally displaced
persons. Though in many countries considerableteffave been made to establish proper
electoral registration, voter lists are definitatyissue to be improved on in many countries.
Typical problems are that voter registers are irgeta (i.e. do not including all eligible
voters) and inaccurate (i.e. they contain falsea,dabmes of deceased persons etc.).
Observers express concern over the inaccuracy tef ¥sts in a significant number of
states.

Variety of models for voter registration

62. There are several methods of producing a votestexghilst in many European countries
voter lists are taken directly from national, regiband/or local population databases that
are used for other administrative purposes, itsis acceptable for voters not to be included
automatically on the registers, but at their owguest (see CDL-AD(2002)023rev, para. 7).
Adopting a system which requires the active paiton of the voters in initiating their own
registration would though be an entirely new apginda most European countries (whereas
it is more commonly applied in other world regiornd)e Draft Law on the State Register of
Voters of the Ukraine appears to follow such an apmroach (see CDL-AD(2006)003).
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63.In most European states, however, citizens gegedall not have to take action to be
registered. Instead voters lists are compiled atesduthorities on the basis of official data,
often under the supervision or responsibility afcebral administration bodies. This is an
appropriate method, given that there are reliabtk @nsistent data about the population
that can be used for electoral purposes.

Creating centralised voter register

64.However, in a number of countries voter lists aswh up only on a community level, and
there is no consolidated, centralised voter regiBigt without a national voter register it can
be difficult to prevent multiple entries of the sanoters in the voter lists across community
borders. Thus, in several cases — like for exaypieenia — it was recommended to create a
national voter register (see CDL-AD(2003)021, p&. Also, international observers of
the parliamentary and presidential elections of 32@Mhd 2004 in Serbia repeatedly
demanded the creation of a centralised voter exgess foreseen by the electoral law.

Establishing permanent voter registers

65.1n any case it is important that electoral regsssee permanent by nature, with a system for
regular updates. In countries like Ukraine, tradilly voter lists are not permanent and are
created for each election according to a particitaeframe and methodology. The Draft
Law on the State Register of Voters of Ukraine ttuies an attempt to establish a
permanent, computerised and constantly updated negister (see CDL-AD(2006)003). As
regards several other countries, international rebse recommended updating the voter
registers on an ongoing basis to maintain and iagptioeir quality and comprehensiveness.
Furthermore, efforts to remove the remaining deficies should be made. In particular,
control checks for duplicate entries, deceasedopsrand entries with incomplete or
incorrect data should be conducted continually.

Public review of voter register

66. According to the Code of Good Practice in Elect®dalters the electoral registers must be
published and there should be an administrativegohare — subject to judicial control — or a
judicial procedure enabling voters to have errosesnitries corrected or, if they are not on
the register, to have their names included (see-8D{2002)023rev, 1.1.2). In a number of
countries amendments to electoral laws have beele mahave been demanded to require
voter registers to be publicly accessible in adgasfcelections. This can be regarded as an
important step towards enhancing transparencyraptbving the accuracy of voters lists.

67.1t should be noted, however, that there are evialeshed Western European democracies,
like Denmark, where the electoral register is nabligshed for inspection and is not
accessible either to the public in general, ordidipal polities. This certainly should not be
an example for emerging and new democracies imetiien. Given the inaccuracy of the
voters lists in many countries, public access ¢odllectoral register is crucial for enhancing
the quality and legitimacy of the voter registratjgrocess there. Interestingly, the report of
the Parliamentary Assembly’'s ad-hoc committee foe tobservation of the 2002
parliamentary elections in Montenegro (Doc. 903i9vged that due to the public inspection
of the voters lists the (transparency of the) vodgistration was far less an issue of political
contention than during previous elections. Furtlteeanvoters should be given enough time
to examine preliminary voters’ lists. This is ndivays the case (see for example CDL-
AD(2004)027, para. 18).
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68.

69.

70.

However, safeguards might be introduced to prati#iztens’ right to privacy. In order to
protect private data some countries have introduesgttictions concerning the public access
to voters lists. Following a reform in 2001, fosiance, German voters can only check the
correctness and completeness of tlogin personal data in the electoral register of the
respective municipality (the inspection of otheters’ data must be justified on specific
grounds). Before 2001 the whole electoral regist&s publicly accessible for everyone to
inspect. A balance certainly has to be struck betwibe transparency of voter registration
and the protection of citizens’ private data here.

Quite debatable is the lack of private data pratecfor example, in the United Kingdom.
By law local authorities have to make the electoggister available for anyone to look at,
even commercial companies. Recent reform havest ¢gven British voters the possibility
to opt for inclusion on a special version of théevaegister which can not be made available
for commercial purposes, but is used “only” forcéilens, law enforcement and checking
applications for credit. It would be preferable, felectoral registers to be compiled
exclusively for electoral purposes.

Moreover, security considerations may allow fortrietsons to the transparency of voter
lists. In several countries (like Germany) prouisi@re made for the anonymous registration
of people for whom the publication of their name anddress on the electoral register would
pose a threat to their life or health. The Eledtéw@ministration Bill, as brought in the
British House of Commons in January 2006, wouldoshice the possibility of such an
anonymous registration in the United Kingdom, too.

Supplementary voter lists

71.

72.

Supplementary voter lists can enable persons wi ¢tzanged their address or reached the
statutory voting age since the final register walsliphed (CDL-AD(2002)023rev, 1.1.2.vi).
However, in a number of emerging and new demogatipplementary lists are extensively
used for compensating for the inaccuracy of regubder registration. Voters who do not
find their names on the voters list on election day, under certain conditions, be entered
onto a supplementary voters list, for example inlddea. There, the number of voters
entered onto supplementary lists increased fromre¥®98 to 10% in 2001 and 12.3% in
2003 according to the OSCE/ODIHR. In order to awiténsive use of supplementary lists,
the procedure for compiling and scrutinising regutiater lists has to be improved. As long
as the accuracy of regular voter lists can notdserad, however, supplementary lists seem
to be necessary to enable voters to use theirtogrdte.

Nevertheless, it has to be noted that the use mflementary lists increases the risk of
multiple voting and the risk of voters voting iretiwrong municipality. One of the major
problems of the elections in Moldova was in fa@ttthe number of people added to the
supplementary voters lists increased the potefaraimultiple voting and for voting in
incorrect districts. Thus, the Venice Commissiaxkperts pointed out that if a mechanism
for supplementary voters lists is still neededghibuld be only tolerated if mechanisms for
checking multiple voting are improved (CDL-AD(2002y, para. 17). As a general rule,
election day registration should be avoided, ifsgme, and at any rate should not take place
at the polling station?

14 See I.1.2.iv of the Code of Good Practice in ElmitMatters.
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V. The right to stand for election, and the registation of election subjects

General remarks

73. As with the right to vote, the right to stand féeations is universal, and can not be limited
for reasons of e.g. race, gender, language, religithnic origin, political affiliation, or
economic status. Internationally accepted regtnstimay include a minimum age that is
higher than the voting age, citizenship and a essig requirement for a certain period of
time before elections. Furthermore, the obligatmiollect a specific number of signatures
or to pay a small deposit are considered as beingrglly compatible with the universal
right to stand for elections. There might also bavigions for clauses suspending political
rights (lawful detention, mental incapacity ettn)general, the electoral laws of Council of
Europe member states are in line with these stdadblevertheless, some restriction details
are worth discussing.

74.Before doing that, however, it should be noted thatregistration and de-registration of
candidates can be politically manipulated and grev@bsurd legal battles”, as happened
for example in the 2004 Mayoral Election held ire ttown of Mukachevo (Ukraine)
(CG/Bur (10) 125). Generally speaking, restrictivaestrictively implemented registration
requirements for candidates and parties rdayfacto prevent a significant number of
electors from using their to right to stand forcéten. The electoral legislation should limit
and clarify the reasons for refusing candidatesefections. Justified decisions have to be
provided so that aggrieved persons can bring comglan the courts. In several countries
there is still room for improvement with regardhes point.

Granting non-citizens the right to stand for localelections

75.Following the same arguments as for granting noreecis the right to vote in local
elections, it is recommended accordingly that tgbtrto stand for local election shall be
granted to long-standing foreign residents, if fmss

Residency requirements

76. While residency requirements are not incompatbpeiori with the principal of universal
suffrage’ it is not acceptable to limit the right to be éetto only those citizens who have
resided in a country, region or constituency foreatensively long period of time. As for
Georgia and the Ukraine, for instance, the requiesdlency period was criticised as being
too long (see CDL-AD(2005)042; CDL-AD(2006)002). @ other hand, the lack of any
residence requirement for the right to be electas &lso criticised by Venice Commission’s
expert, for example, with regard to the Draft Lawtbe Elections to the Parliament of the
Chechen Republic. Such a requirement existed thdyefor active suffrage, but not for the
passive voting rights (CDL(2003)021fit).

Suspension of the right to stand for elections due criminal conviction

5 gSee 1.1.1.b of the Code of Good Practice in Erattdlatters.
18 nitiative and Referendum Institute Europe (IRIrée) defines passive voting right as “eligibility be
elected”.
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7.

78.

It is not uncommon that due to a criminal conviatior a serious offence, individuals are
deprived of the right to stand for election. Howewecan be regarded as problematic if the
passive right of suffrage is denied on the basmngfconviction, regardless of the nature of
the underlying offence. Such a blanket prohibitmight not be in line with the European
Convention for the Protection of Human Rights anddamentals Freedoms. With regard to
the Law on Elections of People’'s Deputies of therdide, for instance, the Venice
Commission recommended that the law should progi@dater protection for candidate
rights, including removing the blanket and indistniate prohibition on candidacy for
persons who have a criminal conviction (see CDL-20D6)002, paras 16 and 100). The
OSCE/ODIHR recommendation that the right to beralickate should be restored to those
persons who were convicted and subsequently paildafter the 2003 post-election
disturbances in Azerbaijan goes in the same dinmecti

On the other hand, it might be not appropriate tooinclude (or not to implement) any
restriction to eligibility to be elected for crinals at all. For instance the delegation of the
Congress of Local and Regional Affairs of the CaupicEurope was most concerned at the
issue of the validity of the candidatures that wareforward in the 2005 local elections in
“the Former Yugoslav Republic of Macedonia”. Anatéel mayor was able to run for
Mayor there despite having being sentenced toyears imprisonment for large scale theft
by the court (see CG/BUR (11) 122 rev).

Submission of signatures

79.

80.

81.

The obligation to collect a specific number of sitymes is not uncommon by international
standards. However, it is generally agreed thatasige requirements should not be too
high. In order to prevent manipulation, the CodeGafod Practice in Electoral Matters
stipulates a maximum 1 percent signature requirenmerelation to the electorate of the
national or constituency level where elections teglel should not be exceeded. However,
adhering to the upper boundary is not an obligatioseveral elections the required number
of signatures was quite high, sometimes even ssimgashe 1 percent principle. This was
the case for example for the 2003 parliamentarytieles in Armenia (see CDL-
AD(2003)021, para. 20). In the meantime, the 2088ralments to the Electoral Code of the
Republic of Armenia have eliminated completely thquirement of collecting signatures
supporting a candidate’s nomination, while maintajndeposits requirements (see CDL-
AD(2005)027, para. 17). In contrast, similar reccenaations to reduce signature
requirements have not been implemented for exampleerbaijan and Georgia.

In some cases, there is a controversial debatehehedters should be allowed to sign the
nomination papers of more than one candidate. pgasting a candidate’s right to stand for
election, however, is not the same as voting fer ¢andidate, international observers
recommended removing the provision restrictingzeits to being able to sign the
nomination papers of only one candidate, for exanplthe 2003 presidential elections in
Montenegro. Similarly, the Venice Commission and tDSCE/ODIHR jointly that the
Election Code of Azerbaijan should allow votersign petitions on behalf of more than one
candidate in presidential elections, as is alredhdycase in parliamentary elections there
(CDL-AD(2004)016rev, para. 13).

With signature requirements, the checking of sigmeatis necessary. The process is not only
time consuming, but also open to abuse. This iscéglty true if, by law, only a sample of
the signatures is checked at random and in an sstent manner (like for example in
Georgia and Russia). If a certain percentage addhgple is deemed null and void, the entire
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list will be invalidated and the registration apption will be dismissed there and then. The
verification procedure in Georgia was explicitlyticised for being inappropriate (CDL-
AD(2004)005, para. 30). According to the Code ob&®ractice in Electoral Matters, in
principle all signatures should be checked — &t leatil the required minimum number has
been reachet. However, the provision has not yet been removecth fthe Georgian
Election Code (See the law, CDL-EL(2006)009, AetiéDR).

82.Furthermore, it is important that minor formal esralo not automatically result in the
signature lists being declared invalid. Provisisheuld be made to allow for the correction
of any formal or minor errors in the nomination amdgjistration process. This was, for
instance, one of the recommendations of internaltiobservers to the Russian presidential
elections in 2004. At the same time, however, #gigfication of signatures in candidates’
petitions should be treated as a criminal offemdgch is not always the case.

83. Finally, restrictive requirements for party regagitons may have limiting effects on the right
to stand for election. For example, the need fotiggmto be registered one year before the
elections if they want to present candidates inaWla appears to be a shortcoming of the
electoral legislation (CDL-AD(2006)002). In Moldovalso restrictive registration
requirements for parties exist. The registratiopanties to run in elections is dependent on
annual membership lists. Moreover, the requirentgntnembership across the country
discriminates regionally based parties there (CM(2004)027, paras 20-21, 48-56). In
order to “organise” party competition, restrictirggistration requirements are also applied
in some other countries like for example Russia.

Deposits

84. Alternatively there are procedures whereby candglat parties are obliged to pay a deposit
which is only refunded if the respective candidatgparty wins a minimum percentage of
the vote. According to the Code of Good PracticElettoral Matters such practices appear
to be more effective than collecting signatufesn fact deposit systems avoid several
disadvantages of signature systems (i.e. the tonstgning process of signature collection,
the non-secrecy of signatures and the need to ¢heak). However, there is one important
drawback of deposit systems. Compared to signaystems, they make the qualification to
stand for elections dependent on money, ratherdghalitical support.

85. Where deposit requirements are applied, the anaduhe deposit and the number of votes
needed for reimbursement should not be excessiid-&D(2002)023rev, para. 9). In
general, the existing provisions in Europe seebetoonsidered as being reasonable (see for
example CDL-AD(2005)027, para. 17).

De-registration of candidates

86. De-registration of candidates is a particular probl While the initial registration of
candidates may be positively assessed, the elecmmamission is often allowed to de-
register candidates before the election, for examplthey seriously violate the electoral
law. However, inconsistent and inappropriate lastute de-registration of candidates, often
on minor technical grounds, should be avoided. Glreuld be taken that provisions
allowing for the de-registration of candidatesraweabused for political purposes.

" See 1.1.3.iv of the Code of Good Practice in ElsitMatters.
18 See 1.1.3.iv of the Code of Good Practice in EleitMatters and para. 9 of the explanatory report.
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87.

88.

VI.

Such provisions can in fact be applied in an atytfashion. As for the non-democratic
2004 parliamentary elections in Belarus, for examnpl significant number of prospective
candidates were disqualified on the grounds ofrt@my invalid signatures or incorrect
income and property declarations. Furthermore, mb@n of “primary organisations” (e.qg.
party offices in the respective constituency) waeeegistered, which were necessary for the
nomination of a candidate in that constituency. YWeamore, a number of registered
candidates were deregistered on the grounds gfedlleiolations of the campaign rules and
of bribery of voters shortly before the electiory,daccording to the OSCE/ODIHR.

Withdrawal from candidacies

In a number of countries there are problems wighdkt-minute withdrawal of candidates or
parties from the election. The mere possibilityvithdraw candidacies should be excluded
in order to prevent pressures. Where such withdsaar@ possible, it is recommended for
them to be submitted to strict conditions. In saroantries, no realistic deadlines are set,
and no (clear) criteria are defined for the withelthof candidates. Furthermore, it is not
always clear under which conditions political pestior electoral blocs may remove
candidates from the lists after they have beerstegid.

Election campaign

General remarks

89.

90.

As for the pre-election period, the basic ideahist tthe political parties and candidates
should act on a “level playing field”. According @ode of Good Practice in Electoral
Matters, equality of opportunities should be enduleetween different parties and
candidates, at least as far as possible. It shonaohpt the state to be impartial towards
parties and candidates and to uniformly apply thenes law to all. This neutrality
requirement applies to the electoral campaign amdrage by the media, especially the state
media, as well as to public funding of parties eachpaigns where relevant. Furthermore, it
is important that political campaigning is conddcte an environment that assures freedom
of movement, expression, association, and asseifibgse freedoms must be safeguarded
to allow political organising and campaigning, aoedinform citizens about the parties,
candidates and issues. The parties and candidatsishave the freedom to convey their
programmes and political positions to the votersughout the country.

Thanks to national and international efforts, innamber of countries electoral law
amendments have made significant improvements reiffard to provisions that aim at
guaranteeing equal campaign conditions for elea@riestants. However, in several cases,
there are still some legislative loopholes in tegard. Even more important are problems of
implementation.

Restrictions to political rights

91.

In most European states freedom of expressiongiatisn and assembly is respected on the
whole. However, there are exceptions to the rulghiw Europe fundamental freedoms are
most seriously challenged in Belarus which is, ¢fgunot a member state of the Council of
Europe. The authoritarian regime in Belarus hasyabbeen willing to respect the concept
of free and fair political competition, and to deeaonditions to ensure that the will of the
people serves as the basis for the legitimacy efgitvernment. Not surprisingly the last
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parliamentary elections (2004), just as the pregpdines, fell significantly short of
international standards, according to the OSCE/®DIHh the run-up to the 2006
presidential election, the Parliamentary Assemlaljed on the present regime to refrain
from obstructing the free and fair running of tHeceoral campaign (Resolution 1482
(2006)).

92.But also in some Council of Europe member states, Russia and the Caucasus’ states,
political rights have not always been respectecbreefand after recent elections. In
Azerbaijan, for example, there were widespreadidttions in the pre-election period, and
severe restrictions of opposition candidates’ ghib convey their messages effectively. It
was recommended, among other things, that theoedédaw be amended to curtail the
unlimited powers given to the local authoritiegdstrict political gatherings, and to ensure
that political freedoms are respected during elactperiods (see for example CDL-
AD(2004)016rev; CG/BUR (11) 95). Still in the 206%ctions serious interferences with
opposition campaigns and violations of politicajjhts occurred, overshadowing the
measures the government had taken to improve¢htai environment.

93. A special situation refers to the 2005 electionthe1Chechen Republic (part of the Russian
Federation) which took place in an overall politicantext where fundamental freedoms
were undermined by a climate of fear and ongoimgpse human rights violations. (With
regard to the human right situation see Parliammgmftasembly of the Council of Europe,
Resolution 1479 (2006)).

Government interferences in the electoral campaign

94. A more common problem is, however, that governnoéiitials exert undue influences on
the campaign. In a number of recent electionsitteedetween state activities and political
campaigning was blurred with government faciliteesd resources misused for campaign
purposes. Widespread abuse of power by authodtieag the election campaign was, to
mention a example, a cause for serious concerheir003 local elections of Moldova.
There were also credible reports of coercion ardgure on public employees to support the
incumbents, as well as instances of misuse of uédiources for campaign purposes in the
Moldova parliamentary elections of 2005.

95. Even if, like in Georgia, the Election Code explicprohibits the use of official positions
during election agitation and campaigns (CDL-EL&033, Article paras 73 and 76), it is
not uncommon for even high-ranking state officieisbe actively engaged in electoral
campaigns, according to international observers frumber of countries, like the Russian
Federation, the misuse of state positions and resstor election campaigns still presents a
major problem that must be addressed urgently. Ahdourse, it is quite unacceptable that
officials exert pressure on government employeesttend meetings of and to vote for the
ruling party, as routinely happens, for exampl@zerbaijan.

96. Referendums represent a special situation. Whibgeths common agreement that the
authorities should provide objective voter inforrmat on the referendum, there is no
consensus on whether the government should be rpeglvérom campaigning. In some
countries (e.g. Portugal, Russia, Armenia) autiegriand officials are explicitly prohibited
from campaigning; in other states (e.g. Austriangsry) they are allowed to be involved in
the campaign (see CDL-AD(2005)034, paras 85-92;2219.

Campaign Finances
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97.1t is commonly accepted that an effective electtampaign needs sufficient resources.
Parties and candidates would not be able to cotively programmes to the electorate
without financial resources. Therefore politicahdiing is considered a necessary condition
for elections in modern democracies. Nevertheleskhpuld be clear that money may lead to
corruption and to unfair political competition imet electoral process. Thus, it is important
that election (and party) legislation contains cl@ad comprehensive regulations on party
and campaign finances. In Serbia, for examplel #veon Financing of Political Parties has
set up a comprehensive and stringent frameworkdampaign funds (though its effective
implementation is a source of controversy). In @stt in some other countries election and
party laws fail to provide for such a coherent feavork.

98. Admittedly regulating party and campaign financea difficult task. There is a wide variety
of regulations in operation throughout Europe atiteroworld regions. Regulations may
refer to party funding as a whole (including “rowi activities”) or only to electoral
campaigns. Some countries apply direct public finay others allow only private
financing. There are systems with contribution amgenditure limits, and others without
them. There may be bans on certain types of caoitritts, as well as on certain types of
expenditure. Moreover, electoral and party lawdeditonsiderably with regard to the
disclosure of party and campaign funds as well s kggard to the public access to the
disclosed information. The variety of regulatiorakes it difficult to set common standards.

99. Nevertheless, the Code of Good Practice in Eldchdedters places a strong emphasis on
the transparency of the funding of political patiand electoral campaigns (CDL-
AD(2002)023rev, paras 108-109). Correspondinglynyneecommendations by electoral
experts and international observers aim to impema®untability and transparency of public
and even private funding. In Ukraine, for exampleyas pointed out that the Law should
require full disclosure, before and after electjook sources, and amounts of financial
contributions and the types and amounts of campaigenditure, in order to provide timely
and relevant campaign finance information to thelipwUkraine, CDL-AD(2006)002).
Often reporting and enforcement mechanisms for eggnpfinances are considered to be
too weak. With regard to the 2003 elections in Maegro, for instance, there were strong
demands for an independent, transparent and aetermffice that should be charged with
controlling and auditing campaign accounts and #hetuld have the power to sanction
violations.

100. While enhancing transparency is a primary aim afymaforms and reform proposals, it
should be noted that there can be specific ciraamess under which disclosure of
contributions to parties may have unintended sffésts. In the context of prevailing
political intolerance, full disclosure may inhilmibntributions to opposition parties, and, at
the same time may favour the pro-government fordegerestingly it has been
recommended that a provision of the Moldovan laat thermits the Central Election
Commission knowing types of financial supports thatandidate receives before election
day be deleted. According to the Venice Commissilis, could lead to potential donors
being dissuaded and pressured in the Moldovan xaof@®L-AD(2004)027, paras 71-72).
In order to strike a balance between the need rimisparency and the protection of
individual privacy only large donations are diseld$n a number of countries.

101. Furthermore, care should be taken to ensure thetiah financing provisions are not so
complex that they require much expertise and maepewd impose a cumbersome burden
on candidates and (smaller) parties (as in AzemaLDL-AD(2003)015, para. 18; CDL-
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AD(2004)016rev, paras 15, 19; in the Chechen RepubDL(2003)021fin see comments
on Chapter VI).

102. As far as public funding is concerned, the prireipf equal opportunities is of utmost
importance. In general, there is a consensus smptimnciple of equal opportunities. Since
money is involved, however, there are sometimesigadiconflicts about the interpretation
of the principle. In may be applied in either aicstisense (equal treatment) or in a
proportional sense (according to the strength rhgmaent or among the electorate). Thus, it
is quite a challenge to find a generally accepbeoh@ila in the respective country. Relevant
rules should be included in the law.

Selected aspects of election campaigning

103. Campaigning for non-participation: In some caseg. (Russia), there were legal and
political controversies about the legality and tiegacy of campaigns for non-participation.
Although a democratic election is based on thersofarticipation, it should be clear that
campaigning in favour on non-participation in thecgons is consistent with the right to
freedom of expression. This is particularly impottan countries where a minimum voter
participation is required for elections or referemd to be valid (see Chapter XIlI).

104. *“Unethical campaigning”: While “dirty campaigns”egrof course, not desirable, it is
quite problematic to prohibit them by law. Refer@nia ethical rules is usually not precise
enough and could lead to abuse. The prohibitidaméthical campaigning”, for instance, in
the Moldovan Election Code was criticised for betog broad. It could be applied in a
manner that would violate a person’s right to fregeech and expression (CDL-
AD(2004)027, para. 80). The same refers, for itgano the prohibition of “casting
aspersion” on a candidate in the Ukraine. “In thetext of a political campaign in which
candidates make a conscious decision to entewuthle gphere to compete for public office,
a law for the protection of the reputation or rgylatf others cannot be applied to limit,
diminish, or suppress a person’s right to freetjgali expression and speech” (CDL-
AD(2006)002, para. 60). Though there are limitshofreedom of expression, as defined by
international and constitutional law, it seems prapriate to prohibit vaguely unethical
campaigning or infringing the honour of a candidat¢he electoral legislation. However,
there may some political and moral values in stedaCodes for Conduct for political
contestants (and other election stakeholders).

105. Campaign activities of non-citizens and minors:sbime countries, foreign nationals
and/or minors are, by law, prohibited from engagmgampaign activities. This limitation
might be contrary to international instruments awmestic constitutional law (see for
example CDL-AD(2004)027, paras 78, 80; CDL-AD(2@&), para. 59).

VII.  The role of the media in election campaigns

General remarks

106. Broadcasting and print media are generally the ingsbrtant way that citizens find out
about elections and electoral choices. Thus, thesmaedia play an important role in the
pre-election period. This role is two-fold: Firsttiie media (should) inform the electorate by
covering candidates, parties, and political isgeésv/ant to elections in news and special
information programmes. This might include evenevaducation tools. Secondly, they
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(should) grant candidates and parties direct adwedise electorate by allowing political
advertisement.

107. In a number of countries the provisions of the telet law concerning media during
election campaigns are rather brief. Detailed giows on that subject, though, are often
found in media laws or in rules given by electiamanistration or media supervisory
bodies. Thus, a comprehensive analysis of medisim elections should not only refer to
electoral laws, but also to other relevant regoteti In some countries, like Estonia, the
system is largely self-regulated, but appears twtion well, according to international
observers.

Coverage of election campaign

108. Free media are eonditio sine qua non for providing voters with diverse information
concerning elections and referendums. Thus, imigortant that freedom of the press is
constitutionally and legally guaranteed and notewmined in practice. In most Council of
Europe member states the media landscape is pligiadind the media act freely.

109. However, there are a few states in which the maissamedia are under state control,
and the media’s ability to operate freely is sesipurestricted. Due to administrative
restrictions and obstructions, strong and indepsnehedia providing unbiased coverage of
campaigns were lacking, for example, in Russiactieles, according to OSCE/ODIHR and
Council of Europe observers. This made it difficidt voters to make a well-informed
choice. In Azerbaijan, the difficult situation ofiet media was further exacerbated by
systematic harassment and intimidation of jourtsatisiring the past years (see for example
CG/BUR (11) 95). It should be noted that the goweent has the obligation not only to
respect the freedom of the press, but also to girtite media. The legal system should
effectively protect journalists from censorshiginmdation or arbitrary arrest.

110. Even in countries where the media work without wndestrictions, an unbiased
coverage of election campaigns is not automaticgliaranteed. Democratic elections
depend largely on the ability and the willingnesshe media to work in an impartial and
professional manner during election campaigns. Tiere of the media to provide
impartial information about the election campaigml dhe candidates is one of the most
frequent shortcomings arising during elections (&AI(2002)023rev, para. 19). In a
number of Council of Europe member states, cont@iihe law and other regulations, the
media provide neither quantitatively nor qualitelwfor a balanced coverage of parties and
candidates. In some instances, the degree of imtmla broadcast coverage appears to be
aimed at unduly influencing or even manipulating toters’ electoral decision.

Equal access to the media

111. In modern-day democracies, it is also importargrisure that the candidates or parties
are accorded sufficiently balanced amounts ofna@rtend space for political advertising
(CDL-AD(2003)023rev, 1.2.3). Equal access to thblipumedia should also be given to the
supporters and opponents of the proposal in rederes (CDL-INF(2001)010, CDL-
AD(2005)028). The electoral and media legislatiorEurope generally provides for such
conditions. However, in some cases the legal gmnssare vague or even missing. For
example, unlike in parliamentary elections, thaslegjve framework for referendums in
Armenia does not explicitly ensure access of palitparties to free campaign time in public
media, according to the OSCE/ODIHR Needs Assesshfission Report (2005).
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112. Furthermore, the regulations concerning equal admepublic media differ with regard
to, among other things, the types of media and an&cliess, the amounts of time and space,
the format and the timing of broadcasting as wsetha whole complex of financing political
advertising. Due to the wide variety of provisioitgs difficult to discuss the subject on a
general level. As for many details, however, thereoom for country-specific discussion,
for example with regard to criteria for allocatifrge time. In any case, it is necessary to
draw a distinction between public and privately edmedia, which is sometimes not done.
Private media are usually less regulated.

113. As for the private media, one issue should be sthglut here: While it is commonly
agreed that parties and candidates should hava dceess to state-owned media, there is,
for example, some debate whether also private meahabe obliged to include political
advertisements of all electoral contestants. ThéeGQxd Good Practice in Electoral Matters
emphasises that, in conformity with freedom of espron, legal provision should be made
to ensure that there is a minimum access to plyatened audiovisual media with regard
to the election campaign and to advertising fopatticipants in election's.

114. Accordingly, for instance, the “Rules of Procedui@sElectronic Media with National
Concession in the Republic of Croatia During theckbn Campaign” stipulated that
national electronic media, both public and privatepuld provide contestants free time to
present their platforms in the 2003 parliamentdegteons. In addition, contestants had the
right to use paid advertisements. In some othentces, private media are not obliged to
offer free time, but only paid time to parties aasdidates.

115. There are also countries (like the United Kingdavhgre the privately-owned media are
not obliged to broadcast political advertisemerallatThere might also be factual conditions
which could justify denying political groups’ panippation in political campaigning, for
example when their ideology opposes that of theian@@e CDL-AD(2006)002, para. 63).
However, if the media, voluntarily or not, providandidates with free-of-charge time or
paid time for political advertisement, they showld that at equal conditions for all
contestants. And, of course, the right of privaté and radio stations to accord air time
should not depend on the date of their establishn@n for the Chechen Republic,
CDL(2003)021fin, comments on Article 52).

116. Irrespective of the details of regulation, in quatsubstantial number of countries, public
and private media were found to have breachedules on equal access, according to
observer reports. Moreover, even a fixed amourfresd television and radio airtime for
contestants might not be sufficient to addressngtyounbalanced campaign coverage in
regular news programmes. Therefore, media behasitmuld be carefully monitored and, if
breaches of the law occur, be adequately sanctfSned

Supervisory body

117. The establishment of a neutral supervisory bodyaoaitor and regulate the media and
to deal with complaints about media behaviour dutime campaign can be an important
step in implementing the law and promoting freeyadgand fair access to broadcasting.
Such a body might be a media monitoring unit wittiie election administration or a
parliamentary commission, a multi-party board, engussion of selected persons or a self-

19 See 1.2.3.c of the Code of Good Practice in Elettdatters.
2 For a thorough analysis of the issue of mediaadactions, see CDL-AD(2005)032.
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regulatory-body of the media. Electoral expertsmfrthe OSCE/ODIHR and the Venice

Commission demanded the establishment of suchdep@mdent mass media supervision
body on different occasions, not always successfal the Ukrainian case shows (CDL-
AD(2006)002, para. 61).

118. However, in practice, the effectiveness of suchidmdiiffers considerably between

countries. Concerning the 2004 presidential elestia Serbia, for instance, the Republican
Broadcasting Agency did not demonstrate an alidityegulate the media effectively, and a
parliamentary Supervisory Board, as foreseen by laaa not been created at that time. The
Parliament of Montenegro, in contrast, establisaefloard for Mass Media Supervising

before recent and preceding elections to monitonptiance by state and private media with
the rules on coverage of election campaigns. TheedBprovides an accessible forum for
addressing complaints, according to internatiobakovers. However, it had no authority to
impose sanctions.

119. In several cases, electoral observers recommendiding sufficient and detailed

provisions regarding the penalties for broadcastetise case of misconduct. It is important
that in such a case graduated penalties would &i&ble for minor violations of electoral

rules by the media. It does not seem to be ap@ateptfior example, to suspend temporarily
broadcasting activities due to minor violationsit@gems to be possible in some countries.

Publication of opinion polls

120. Since election-related opinion polls may have &cebn the vote itself, the publication

VII.

and broadcasting coverage of opinions polls resiitauld be regulated, providing, for
example, that the source and other relevant infoomaare included. Usually it is also
forbidden to publish the results of opinion poliglgrojections immediately before and on
election day (before the closure of the pollingiste). If not already provided for, the
introduction of such a deadline is generally weledm(as for Georgia see, CDL-
AD(2005)005, para 43). However, in some casese-Mbkldova (10 days) and Ukraine (15
days) — the time restrictions are excessive. lti@asmmended that the period be reduced to
a more reasonable duration there (CDL-AD(2004)@&ra.32; CDL-AD(2006)002, para.
68).

Election observation

121. Electoral observation plays an important role isuimng transparency in elections,

particularly in emerging and new democracies. Tierantee of domestic and international
observers’ rights in the electoral law has beeeatguly demanded in cases where they are
missing. (Such provisions might also be adoptednemny established West European
democracies, like France or Spain, which do notehamy regulation on non-partisan
domestic and international observers at all.) Bafg¢he rights of domestic non-partisan
observers need to be enhanced in a number of ¢asas.if observer rights are guaranteed
in the law, sometimes there is a lack of clarityrolfes, resulting in widely differing
interpretations of the regulations.

122. According to the Code of Good Practice in Electdvaltters, it is best to make the

observation process as broad as possible, inclysdirty observers, non-partisan observers,
and international (non-partisan) observers (CDL-2ID2)023rev, para. 87). However,
sometimes electoral commissions approve only atdomiist of observers prior to the
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election, leading to an exclusion of other observkr Ukraine, for example, the electoral
law stipulates that a public organisation may arvigerve elections if it was registered at
least two years prior to election day and if etectibbservation is one of their charter tasks.
As the 2005 amendments provide the first opposuridgr non-partisan domestic
observation, these rules would create undue obstdol the 2006 elections (see CDL-
AD(2006)002, para. 73).

123. In the 2003 and 2004 elections in Azerbaijan, towtima another example, domestic

non-governmental organisations enjoying more tt@# 8f foreign funding were prohibited
from observing the elections (see CDL(2003)054a.439; CDL-AD(2004)016rev, para. 22;
CDL-AD(2005)029, para. 23). As a result, a numidedamestic NGOs were barred from
electoral observation. This ban was allegedly teamdy lifted for (only) the local 2004
elections, a last-minute decision that was generaiknown. The absence of domestic
observers, along with the fact that the numberntérnational observers was very low,
clearly facilitated fraudulent behaviour (CG/BURL1)195). In contrast, a high level of
domestic observation was welcomed, for exampléhéyarliamentary Assembly's Ad hoc
Committee for the Observation for the 2002 parliatalgy elections in Montenegro (Doc.
9621, Addendum 1V).

124. Obviously, it might be helpful if observers arenf@lly accredited and the accreditation

criteria stipulated clearly. Cumbersome and compédggistration procedures for observers
should be avoided. Unfortunately, an overly bureatie approach to the accreditation of
observers can be observed in a number of countrieskraine, for instance, there are
extremely detailed provisions for nominating obsesy including the requirement of
authentified signatures, notarised copies of thgamsation’s statutes, etc. If formal
accrediting for election day observation is nouresfl, observers should have the necessary
documents with them to identify themselves at thierg station.

125. Both national and international observers should gbdeen the widest possible

opportunity to observe the elections. Observatemmot be confined to election day itself,

but must include the whole electoral process, fthmregistration of candidates (and, if

necessary, voters) to the post-election period. é¥ew the observers’ right to attend all

election commission meetings, observe the eleetibivities at all times, and obtain copies

of protocols, tabulations, minutes, and other danmnat all levels is not always guaranteed
by law or in practice.

126. While awareness that the pre-election period shbeldcomprehensively observed is

IX.

increasing, the post-election process is frequemtiglected. International observers, for
example, often depart from a country shortly akézction day and long before the
declaration of final results. However, it is im@ort that some observer presence remains
until the verification and announcement of the Ifiresults. Correspondingly, the electoral
rules should specify that observers have a roleaaight to observe the post-election period
and have a right of access to electoral commissintikall the electoral tasks are completed
(as for Azerbaijan, CDL-AD(2004)016rev; CDL-AD(20029).

Election day — the polling stations

Location, size and layout of polling stations
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127. Evidently, there should be enough polling statittmieughout the country. They should
be easy to find and accessible to all voters. Tdreypreferably located in prominent and
suitable locations (like schools or other publiddngs). Many electoral observers highlight
the paramount importance of the appropriatenessrendccessibility of voting stations. In
several countries there are still too many polBtegions of unacceptable size in relation to
the number of voters. Polling stations are sometimeer-crowded, according to observer
reports. Furthermore, they not always offer uningokedccess to elderly and disabled
persons. In general, it can be said that more titosigould be given to polling station
selection and arrangements, particularly in somergimg and new democracies in the
region.

128. The same refers to the polling station layout —the positioning of tables for polling
station procedures, barriers for voter queuesngdipoths, ballot boxes, etc. — which should
ensure the effective flow of voters through thdipglstation and the secrecy of the vote. It
is very important that polling station members el as the observers) have an effective
overview of all staff and voter activity. For exaempt is quite problematic if voting booths
cannot be supervised by polling station memberausecthey are completely out of sight or
even placed in different rooms. Exactly this wascgsed, for instance, by observers in the
2004 local elections in Azerbaijan.

Persons present in the polling station

129. The electoral laws or instructions given by elest@dministration bodies should clarify
which persons are authorised to be in the polliatiohs. Besides the voters and the polling
station officials, authorised persons are usua#presentatives (agents, proxies) of
candidates or political parties/ alliances, donsesstid, if invited, international observers, and
the media. However, there is always the risk thatthorised persons are present inside the
polling station, too. In a number of elections, eters reported the presence of
unauthorised persons due to unclear instructiomsngio electoral officials or failures to
implement respective rules.

130. As has already been mentioned, the presence dbedeobservers is of paramount
importance for the integrity of the electoral preseWhile the free access of proxies and
observers to polling stations is generally resperrtealmost all European countries (Belarus
being an exception until recently), in several samas proxies and observers had problems
to enter the polling stations or move freely insiflee small size and the over-crowding of
polling stations has often been used as a jugtditdor restricting the movement of proxies
and observers. It should be clear, however, tleatrthppropriateness of the polling station
cannot be used as an excuse for restricting thenados’ free movement. Instead, it is the
obligation of the electoral authorities to selewdl @repare polling stations in such a manner
that an effective observation is possible withantlaring the polling station activities.

131. Furthermore, it is commonly agreed that policy aadurity forces should not routinely
be inside (or even outside) the polling stationthes may have an intimidating effect on
voters, especially in countries with a rather pdemocratic tradition or in (post-)conflict
situations. As a rule, the police should only Heved to enter the polling station when
asked by the chairman of the respective electoraihtission to secure order. Of course, it
shouldonly be called when the situation could otherwise ggtad control. During 2004
municipal elections in Moldova, for example, thewpsion that the police may be called by
the chairman of the polling station to restore legder, was misinterpreted in such as a way
as to ensure police presence even when there wasrast (see CDL-AD(2004)027, para.
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94). In a number of cases, the electoral legisiatiothe instructions given by the Central
Election Commission might establish greater clantyhe regulations for the presence of
police officers in polling stations and their rale election day. Police training on the rights
and obligations during the elections should, ifessary, be intensified.

X. Voter identification, and voting procedures

Voter identification

132. The process of voter identification is of paramauargortance for the overall integrity of
the electoral process. Before voting, voters agplired to prove their identity, usually
through presentation of identity documents. It ngportant that the Election Law or
instructions by the electoral administration bodgady specify what kind of identity
document is valid for the purpose of voter idecdifion. In some countries, the legal
situation is complex and not very clear. Internadicobservers criticised, for example, the
case of the 2003 parliamentary elections in Cro8pecial care should be taken with regard
to groups that may lack necessary identity docuspdike, for example, refugees, internally
displaced persons or specific minority groups (&gma). Especially in those countries
where “multiple voting” is a well-known problem, tneffectively verifying voters’ identities
is considered to be a severe problem.

133. Following confirmation of the voter’s identity, tmext step is usually to check whether
the voter has the right to vote at that particptaling station. Such a check is normally done
by voters list. However, the problem of voters aagnto polling stations without their
names being on the voter register, either becdugsevient to the wrong polling station or
because the voter lists were in a sorry stateyeyasted in several countries. Given the poor
quality of regular voter lists in some countriegp@ementary lists might be necessary, but
this is far from being ideal (see Chapter 1V).

134. Alternatively, voters may cast a so-called conddidballot (in other countries and world
regions known as provisional or tendered balldétsKosovo’s 2004 elections, for example,
voters who did not find their names on the votkss'in the polling station in question were
re-directed to an alternative polling station, ptgiy situated in the same polling centre,
where the voters could cast their votes accorairgy $pecial procedure that enabled a later
check of their eligibility, i.e. conditional ballototing. This was a change from earlier
elections in which such voters could be put on gpmentary list on-the-spot, with the
provision of adequate proof of identity and resaenThe reform’s purpose was to give
additional safeguards, as supplementary on-thelgistwere not without risk of fraud.
Despite misgivings from the delegation about extensse of conditional voting, the system
seemed to work well (see CG/BUR (11) 74).

135. In any case, however, there is still an urgentdneemprove regular voter lists in order
to reduce voting by supplementary lists or condaidallots (see Chapter 1V).

Safeguards against “multiple voting”

136. Furthermore, polling station officials must checkether the voter has already voted in
the election. Unfortunately, “multiple voting” igilsa common problem in a number of
states in the region. In principle, it can be aedid the voters are properly identified and
registered, and the voter lists are signed by tteror marked by the election officials)
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when voters receive the ballot papers. Howevepractice, there are many instances in
which voter lists were not signed by voters, owlrich multiple similar signatures with the
same handwriting were found on the voters liste (B example, CG/BUR (11) 95;
CG/BUR (11) 122rev). The latter may indicate eitmeultiple voting” or “family voting”.

137. An additional method to diminish the risk of “mple voting” is to mark the voter’s
finger with indelible (visible or invisible) ink tondicate that he or she has voted. Though
inking of voters’ finger is uncommon in Western &pe, it is widely used in other regions
of the world and repeatedly recommended for emgrgind new democracies. As the
Armenian case shows, however, such recommendatiomsnot always implemented.
Despite the fact that inking was recommended byidéeGommission’s and OSCE/ODIHR
experts and was included in previous draft amentsrienthe Election Code, the recently
adopted amendment does not provide for this praeedn Armenia (see CDL-
AD(2003)021; CDL-AD(2005)019; CDL-AD(2004)049; CDADB(2005)027; CDL-
EL(2006)020). In contrast, the inking of votersiders was introduced, for example, shortly
before the 2005 parliamentary elections in Azedoaithus implementing a longstanding
recommendation by international experts. If “inkinig provided for, however, it is
necessary that the procedures of applying ink dmetkeng ink marking are properly
followed. This is not always the case, as, foransg, the 2005 municipal elections in “the
Former Yugoslav Republic of Macedonia” shows, aditay to international observers.

Ballot papers

138. Following the determination that a voter is eetltito vote at the polling station, the
ballot papers should, as a rule, be immediatelyeddo the voter. Of course, it is strictly
forbidden by law that voters receive more ballqigra than they are entitled to have. Not
acceptable is the practice, still observed in smg®ns, that extra ballot papers are given to
citizens after showing identity documents of thean-present relatives. Totally unusual —
and not recommendable for emerging and new demesrat Europe — is the Spanish
model. There, political parties may produce thewnoballot papers according to an
approved model and can freely distribute them pa@nd on election day.

139. It is common practice in Europe to use single irdkeballot papers which contain the
names of all parties and/or candidates and halbe tharked by the voters. This is normally
preferable to systems in which voters choose friferdnt (coloured) party ballots and seal
the ballot of their choice in an envelope befoaeplg it in the ballot box. The latter system
was used in Bulgaria until the 2005 amendmentsdelectoral law.

140. In order to safeguard the ballot, in many countballot papers bear an official stamp
specific to the polling station and/or the signatof authorised polling station officials.
Some electoral laws contain clear and detailedigions on that subject. According to the
Code of Good Practice in Electoral Matters, thaisig and stamping of ballot papers should
not take place at the point at which the ballgiressented to the voter because, theoretically,
the stamp or the signature might mark the ballosunh a way that the voter could be
identified later during the count. (CDL-AD(2002)028, para. 34). Even more important is
that the ballots are not stamped by a member opdtiieg station commissioafter the
voter has made his/her choice. In Moldova, foranesg, this procedure was criticised for
violating the secrecy of the vote, especially sitogas possible to see the marked ballot
during the stamping of the rear side of the bdlefore entering it into the box (CDL-
AD(2004)027, para. 25). In order to ensure theesgcof the vote, the Code of Good
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Practice in Electoral Matters clearly points owtttine voter should collect his or her ballot
paper and no one else touch it from that poinGIDLLAD(2002)023rev, para. 35).

141. Still unusual for established West European dencgesas the possibility of casting a
negative vote (“against all”). The negative votsteyn stems from the communist tradition
of non-competitive elections and is still used imwmber of Council of Europe member
states. It gives voters the possibility of expmggheir annoyance with the candidates and
parties/blocs on the ballot paper. In this way, &eosv, political and party apathy in the
population can be strengthened if the voters deetalsimply reject candidates and parties
instead of making the (often not easy) decisiotoasho is better (or best of the worst)
candidate or party. As a matter of principle, vetshould be encouraged to vote for their
preferred candidate or party and thereby take éspansibility for the body that is being
elected (see, for example, CDL-AD(2003)021, park. GDL-AD(2005)027, para. 23;
CDL-AD(2006)002rev, para. 78).

Voting procedures - irregularities

142. After being issued a ballot paper, voters usuakydirected to a vacant voting booth in
order to mark the ballot. Naturally, it is quitelgfal if voters are familiarised with voting
procedures. Voter education programmes and cleégrgviastructions in the polling stations
are necessary, particularly if ballot structures aoting systems are complicated. Such
programmes are common throughout Europe. In sosescthe ballot paper itself contains
instructions for voters on how to fill out the lmall According to the election law of the
Chechen Republic, for example, such instructioespainted on the ballot in Russian and
Chechen. Nevertheless, voters may make mistakéting out the ballot paper. In such
cases, the election legislation or election comumssstructions should provide for the
possibility of voters who have made a mistake tiol woeir ballot and be provided with as
second ballot paper, as it was recommended, fompbea by observers to the 2005
municipal elections in “the Former Yugoslav Repcibli Macedonia”.

143. Although the voting processes were considered t@rogessionally and efficiently
administered in most Council of Europe member sjateere are still some irregularities
observed in several cases. Multiple voting (seevaband open and family voting are
among such irregularities. Democratic electionauiregthat ballots be completed by the
voters in secret. The secrecy of the vote is ndy anfundamental right, but also an
obligation. Thus, any voting outside the voting thsois usually forbidden. In practice,
however, there are a number of examples in whiagtnopting has been tolerated by
electoral officials. In the Russian presidentiaécéibns of 2004 open voting was even
actively encouraged by the respective election csion in a high proportion of the
polling stations. However, it should be clear thalling station officials should be obliged
to stop voters from deliberately showing their nearkallot.

144. In order to secure the voter's secrecy, the vdieulsl generally be alone in the voting
booth. Only in special cases, e.g. blind voters,exiceptions to be allowed. The conditions
for giving assistance to voters should, if necgsdae formalised in the electoral law or
electoral commission instructions. In any casejsitunacceptable that “interpreters”
accompany voters to the voting booth and indidatename of the candidate for whom the
voter wants to vote. This is what happened, fongta, with illiterate Roma voters during
the rigged Mayoral Election held in the town of Mwgkevo (Ukraine) in 2004 (see
CG/BUR (10) 125).
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145. Though prohibited by law, in practice, so-calladhfly voting or group voting is still
tolerated in a number of countries. Electoral olesr withessed widespread family and
group voting, to mention a few examples, in Azgdmai“the Former Yugoslav Republic of
Macedonia”, Moldova, Serbia and Montenegro and Rug&s/en in countries like Bosnia-
Herzegovina, where the polling conduct was asseasetxcellent” in recent municipal
elections (2004), there were many cases of faméynbers, and especially elderly married
couples, voting together, according to internafiohaervers.

146. Obviously, family and group voting is by no meamzeptable. It tends to deprive
women, and sometimes young people, of their indalidoting rights and as such amounts
to a form electoral fraud (see for example CG/BURL)( 95). The Congress
Recommendation 111 (2002) emphasised the paranmpattance of women'’s right to an
individual, free, and secret vote and underlinedt tthe problem of family voting is
unacceptable from the standpoint of women'’s fundateights (CG/BUR (11) 122 rev). It
should be clear, however, that preventing effelgtiv@mily and group voting requires a
radical change of attitudes, which must be actiygymoted by the authorities (CDL-
AD(2002)023rev, para. 30).

147. Strictly forbidden by law, but rather difficult fmove, is vote buying, i.e. the distribution
of goods or money to people combined with the regigevote for a particular candidate or
party. This is allegedly common practice in the-glextion period and on election day in
some countries, according to international observier order to reduce the risk of vote
buying on election day, it is important to guaranige secrecy of the vote. It should also be
ensured (and observed) that voters do not leavpdhiag station without depositing their
ballots in the ballot boxes because some voters tryaip take blank ballots outside the
polling station and give or sell them to other geopg\s a rule, any unused ballot paper
should remain at the polling station. However, @vesal cases, there were confirmed
instances of stamped and signed ballots circulatirigide polling stations on election day.

148. In a number of countries, transparent ballot bexedused in order to prevent ballot box
stuffing before or during the voting. In principthis makes sense, as ballot-box-stuffing still
remains to be a problem in singular cases. Howénarsparent ballot boxes may also raise
concern with regard to the secrecy of the votalitb papers are not properly folded.

Special voting procedures

149. As mentioned, the lack of special voting procedures. absentee voting, may
disenfranchise a substantial part of the voters argonot able to vote in their respective
polling station on election day (see above ChdpeWith absentee voting, voters are able
to vote at a place other than the polling stattowtdach they are included in the voters’ list.
There is a wide variety of absentee voting procesiur operation throughout Europe. Some
countries allow voting in advance of election degrly voting), others do not. Regulations
differ, furthermore, with regard to the place whabsentee voting is conducted (special or
regular polling stations; only in the voter’s distior in any district; inside and/or outside the
country) and the way it is done (by attending dippglstation or by mail, proxies or mobile
boxes).

150. Unfortunately, serious irregularities occur withsabtee voting in several countries.
Thus, where absentee voting procedures are provatedpecial care must be taken to
ensure the secrecy of the vote and to prevent .franigrnational observers have
recommended introducing more safeguards in a nuofbeases. In the 2005 presidential
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election in Croatia, for example, the loose contbbut-of-country voting, especially in
Bosnia-Herzegovina, was a matter of serious condearticular attention should also be
paid to early voting by military personnel, prismiepersons in custody, and displaced
persons. This is not always conducted satisfagi@irict safeguards should also be applied
to the use of mobile ballot boxes, including precgbn application for mobile voting and
attendance of several members of the polling statmmmission from different political
groupings. In a number of countries, the orgamsatf mobile voting was rated as weak.

151. Postal voting is permitted in several establishethatracies in Western Europe, e.g.

Germany, Ireland, Spain, Switzerland and, for w#droad, the Netherlands, Norway, and
Sweden (CDL-AD(2004)012, Chapter Ill). It was alssed, for example, in Bosnia and

Herzegovina and the Kosovo in order to ensure maxinmclusiveness of the election

process (CG/BUR (11) 74). However, it should bevedid only if the postal service is

secure and reliable. Each individual case must dsessed as to whether fraud and
manipulation are likely to occur with postal votitig

152. In any case, absentee voting procedures requireacadd, and in many cases improved,

efforts to prevent fraud, special voter educatimgmmmes, and extra training for members
of election commissions. Special attention shoelgbéaid to guaranteeing the secrecy of the
vote when introducing new voting technologies.

Vote count and the announcement of provisionalesults

Vote counting

153. According to the Code of Good Practice in Electaratters, the votes should preferably

be counted at the polling station immediately gfi@i close, rather than in special counting
centres (CDL-AD (2002)023rev, para. 45). This Iesadvantage of providing quick results
for the polling station. Further, counting awaynfrdhe polling station may raise security
problems, since the transport of ballot boxes arwbrmpanying documents is always a
security risk. However, in some elections (e.g.ahlla 2005) ballot boxes were transferred
to counting centres where the votes are counteslidh cases, great care has to be taken to
assure the transparency and security of the Hadotand ballot paper transport from the
polling stations to the counting centres. It shchddnoted, however, that security problems
can also arise on the polling station level (seexample CG/BUR (10) 125).

154. For the counting process to be open and transpatemas to be carried out in the

presence of observers and representatives of easdjdarties, and electoral alliances. (In
some countries, like France and Spain, the votatcisucompletely open to the public).
Authorised persons should be able to witness akk@s of the count. However, in some
cases electoral observers reported that the destdwey were required to remain from the
counting tables lessened their ability to obsehee irocess effectively. There were also
singular incidents in which observers or proxiesenmpletely denied access to the place
of counting. Contrarily, in other cases non-authemtipersons were present during the count.
Both should be avoided.

155. Itis of paramount importance that the vote cosmonducted correctly. The correctness

of the count depends on clear procedures, adeqtadtdraining and their commitment to

21 See 1.3.2.2.1 of the explanatory report to theeCofdGood Practice in Electoral Matters.



CDL-EL(2006)023 -34-

the process. The correctness of the results daesnty refer to the vote share of each
candidate, party or electoral alliance. It refdso do the accuracy of the whole electoral
data, including, for instance, the number of vatest (which is especially important in those
countries where a minimum turnout is needed foctigles or referendums to be valid).
Great care must be taken to ensure that all figaresaccurately recorded in election
protocols.

156. Though the overall process of the vote countirmgasonably organised in most Councll
of Europe member states, there are still techracal political problems. International
observers were concerned about serious irregekatit the vote counting in a number of
countries in the past years. Among them are Alpahienenia, Azerbaijan, “the Former
Yugoslav Republic of Macedonia”, and the RussiamleFaion. In some cases, the
deficiencies appeared to result from poor admatistn rather than attempts at
manipulation. This underlines the importance ofipgistation members being well trained.
Furthermore, election manuals might be helpful asference guide in doubtful cases and
should be provided for if still missing. Sometinthsugh there were also clear attempts at
fraud, including ballot box stuffing and the faisition of results and protocols.

157. In several cases, the number of votes in the bladiges is higher than the number of
voters indicated on the voters’ lists who were\adgtd ballot papers. This typical ballot
stuffing situation is not easy to resolve. As reomnded, for example, for Moldovan
elections, there must be clear rules to deal wathh & problem, e.g. a recount, an entry in the
protocol and even the possibility to declare thextedn invalid in the respective polling
station. However, the situation international otases reported at one polling station in the
2003 parliamentary elections in Croatia, that thele polling station results were annulled
based on a single extra ballot seems exaggeratexte, Tthe electoral law provided the
mandatory annulment of results and conduct of tegdeations in polling stations where the
number of ballots in the box exceeds in any wayrihmber that should have been cast
according to the records of the polling. Insteld, driteria for annulling the election should
be based on whether extra ballots influence thiegogsults, i.e. the allocation of mandates
(see Chapter XIlI).

158. Quite uncommon, and not acceptable by internatistaaldards, is the fact that in Spain
all counted ballot papers are destroyed by politagion members immediately after the
count. Thus, no recount is possible. OSCE/ODIHRentess to the Spanish elections
recommended adopting legal provisions to safegttedcounted ballots at least until all
appeal processes have been completed and thesnidts have been announced.

Election results protocols

159. Close attention has to be paid to ensure thattsgstdtocols are correctly completed and
signed by all authorised persons, according toldlae It goes without saying that the
protocols have to be signedter the count has finished, rather than beforehandt ias
sometimes the case. Properly completing electiaopols is no easy task. In order to
ensure the safety and uniformity of the process, ldtws of many emerging or new
democracies in Europe provide for a quite complecedure with many items on the
protocols. Recent amendments to the electoral ldwUkraine, for example, have
significantly increased the information requiredtia polling station protocols, thus making
additional training of election commission membeexessary. However, care should be
taken not to make the procedure too complex. Inesceses like, for example, Azerbaijan or
Russia, international experts suggested considdineg simplification of the (overly)
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complex provisions for filling out the protocols. &ny case, enhancing training sessions on
how to correctly fill out election result protocael&re recommended.

160. In accordance with the Code of Good Practice irctBtal Matters, distributing results
protocols to observers and proxies and publiclyipgshe results outside the polling station
are recommended. Until recently, not all electafs included respective provisions. Even
if provided by law, observers and proxies sometitmge problems to obtain copies of the
elections protocols in practice. In some electidik® the 2004 municipal elections in
Bosnia and Herzegovina, international observersrtep a widespread failure of polling
station commissions to publicly post the results.

Transmission and announcement of provisional resust

161. The transmission of the results per telephone,ofaelectronically and the personal
transfer of copies of election protocols to highevel electoral commission are vital
operations, the importance of which is often owstd (see also CDL-AD(2002)023rev,
para. 51). Although these processes deserve chisemtion, they seldom attract the
observers’ interest. It should be noted, howevet, the transmission of election results and
the transfer of election documents from lower tghlkr electoral commissions can be a
source of error and manipulation. Special safeguahduld be considered (security codes
for transmitting; accompanied and observed transpicheck of results based on original
copies of election protocols; etc.).

162. Provisional election results can be published ffedint ways. In some countries, the
incoming results from lower level to higher eleatarommission are publicly displayed as
and when they come in. With this system of “piecaimreporting”, first results can be
quickly provided, but the initial results may bdfelient from the final outcome, as the
results come in from different areas. Alternatiyglsovisional results may not be announced
until all results, or a representative portiontadrh, have been reported from lower level to
higher level electoral commissions. In such caesfirst published provisional results are
close to the final outcome. Under this system, handaking too much time to publish the
first provisional results might be problematic.

163. Thus, both the inaccuracy and the delay of pronaicesults might negatively affect the
level of confidence in the elections and can megh wpposition. Depending on the
electoral system and the political context, a haddmas to be found between the need for an
early announcement and the need for a reliableoidaton of provisional results. Not
acceptable, however, are delays which are attbbuta the fact that lower level electoral
commissions do not work properly and fail to pravitle Central Election Commission with
preliminary results, as it was observed, for insgain the 2005 parliamentary elections in
Albania.

164. In any case, it is highly desirable that the Cenfi@ctoral Commission publishes
(reliable) provisional results not only as fastpassible, but also as detailed as possible.
Breaking down the results by polling station magsiderably contribute to the transparency
of election. An important element of transparersyhie voters’ and party representatives’
ability to check results protocols issued at pglitation level in comparison with the results
published by higher level electoral commissionsthiea meantime, many Central Election
Commissions publish election results broken downpblling station results on their
website, a practice which is generally welcomed.
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XIl.  Election appeals and accountability for electoal violations

165. The management of complaints and appeals is antieggEart of democratic elections.
The Code of Good Practice in Electoral Matters dims that irregularities in the election
process must be open to challenge before an appdgl Generally speaking, complaints
and appeals may result in the partial or full idetion of election results. They also may
aim to correct problems and decisions even befweetections, especially in connection
with the right to vote and voter registration, tight to stand for elections, the validity of
candidatures, compliance with the rules governhng e¢lectoral campaign, access to the
media, and party funding (CDL-AD(2002)023rev, p&2).

166. Complaint and appeals procedures must be operasittie each voter, candidate, and
party. A reasonable quorum may, however, be impémedppeals by voters on the results
of election (CDL-AD(2002)023rev, para. 99). In ard® comply with international
standards, the complaint and appeals procedureddstiearly provide the following rights
for voters, candidates, and political parties: Thghts to file a complaint, to present
evidence in support of the complaint, to a pubhid &ir hearing on the complaint, to an
impartial and transparent proceedings on the cantpta an effective and speedy remedy,
as well as to appeal an appellate court if a remedgenied (see for example CDL-
AD(2004)027, para. 111). In practice, however, éheghts are not always respected. At
times, even credible complaints are left withowt lgal redress.

167. Due to different legal and political traditionsyvariety of procedures are used in the
resolution of election disputes. In many estabtisiemocracies in Western Europe (like
France, Germany, Italy, or the United Kingdom) et appeals are heard by ordinary
administrative and judicial bodies operating unsjgecial procedures. In contrast, in most
emerging and new democracies in Central and EaBigope (and in other regions of the
world), the responsibility for deciding on electioomplaints and appeals is shared between
independent electoral commissions and ordinarytsolr several countries, mostly outside
Europe, special electoral courts are responsibledsolving election disputes. Although
there is no single “best” method suitable for alligtries, several issues are open to debate.

168. It is of paramount importance that appeal procesiste®uld be clear, transparent, and
easily understandabfé.However, in a number of cases, the proceduresidaling with
complaints and appeals are not clearly defined amedvery complicated. International
observers’ reports repeatedly characterise coniptaid appeals procedures as complex,
ambiguous, and confusing, leading to an incongistéarpretation and application of the
electoral law. The rules and procedures are ofteérwell understood by electoral subjects.
Furthermore, members of relevant bodies are nohyavsufficiently trained on election
complaints and appeals rules.

169. Especially with dual complaint and appeal proceslurehich involve electoral
commissions and ordinary courts, the electoral $&aould clearly regulate the respective
powers and responsibilities so that a conflict wfsgdiction can be avoided. Neither the
appellants nor the authorities should be able toosh the appeal body (see CDL-
AD(2002)023rev, 11.3.3.c. and para. 97). Thus, gessibility of concurrent complaints
procedures is avoided. Furthermore, it should éaravhich bodies act as first instance fact-

22 5ee 11.3.3 of the Code of Good Practice in Eledtbtatters.
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finding bodies and which bodies act as appellatewebodies. Nevertheless, in a number of
elections, inappropriate provisions generated ofuover the jurisdiction of electoral
commissions and courts to deal with election comfgdand appeals. In the 2004 municipal
elections in Bosnia and Herzegovina, for instaiicesas quite unclear to which instance
violations should be appealed. The OSCE/ODIHR oasereport noted many cases of
simultaneous filing of complaints there. Also witbgard, for example, to Moldova and
Ukraine, the option of making challenges in différéorums, possibly leading to “forum
shopping” and inconsistency in decisions, wasogsigd (see CDL-AD(2004)027, CDL-
AD(2006)002).

170. Moreover, the electoral law should provide that #ppeals review by the election
commissions follow a single hierarchical line, fretower to higher level commissions. With
regard to the 2005 municipal elections in “the FeriMugoslav Republic of Macedonia”,
however, the State Election Commission did not lzaerole in the complaints and appeals
process. The Municipal Electoral Commissions seraedthe first avenue for lodging
complaints and appeals. Appeals against the ME(Sides were filed to the courts. In order
to enhance the uniformity of decision making onesgbg it was recommended that the State
Election Commission be made the second instancallfaomplaints and appeals, even in
local elections, before appealing to the court.

171. Appeal bodies should have the authority to anredtieins®® There is consensus that the
annulment should not necessarily affect the erdleetion. Instead, partial invalidation
should be possible if irregularities affect a sraadla only. The central criterion for (partly or
completely) annulling elections is, or should Itw guestion of whether irregularities may
have affected the outcome, i.e. may have affedtedatlocation of mandates. In some
countries (like Azerbaijan and Ukraine), howevlg tlectoral law establishes a tolerance
level for fraud (based on certain percentagesregifar votes), a practice which does not
meet international standards (see for example, 8D[2005)029, paras 42-43; CDL-
AD(2006)002, para. 84).

172. As a matter of principle, electoral violations shibipe investigated and electoral
violators should be held accountable by law. Thalsgtion (and party) legislation and/or
framework legislation such as Civil and Penal Codbsuld specify election-related
offences (which can be committed by voters, canegjgarties, media, electoral and public
officials, etc.) and the legal sanctions for sutfierwes (e.g. forfeiture of contributions or
public funding, suspension or disqualification #orandidate, fines or imprisonment).

173. Though widespread electoral violations were ackedgéd to have taken place, there
was a general failure to enforce the law in a nurobelections. In some countries, there is
still a “culture of impunity” for election-relatedffences. Of particular concern is the fact
that election officials are seldom held legallyaaiministratively accountable for electoral
violations. Electoral observers have frequently a@eded that election officials found guilty
of irregularities should be held accountable andoeoreappointed for future elections. The
relevant authorities’ general failure to take measwagainst election violations undermined
the credibility of, and public confidence in, eleas of several countries. Prompt and radical
measures by the authorities are needed to cuntaitaderance for election-related offences
as well as to fully restore the rule of law andfatence in the election process.

% See 11.3.3.e of the Code of Good Practice in BledttMatters and para. 101 of the explanatory riepor
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174. In sum: There is still a lot to do in order to irape election complaints and appeals
procedures and to reverse the culture of impunity dlection-related offences. The
OSCE/ODIHR Guidelines “Resolving Election Dispuiasthe OSCE Area: Towards a
Standard Election Dispute Monitoring System” offaluable clues to improvements.

XIll. Final results, and the electoral system

Announcement of final results

175. Final results cannot be announced until the elactauthorities have received the
decisions on any complaints and appeals that nhgiae bearing on the outcome of the
elections. Partial or full recounts of votes andudments of elections might be required by
complaints and court decisions. Some legislatitis t@ automatic recounts if the resulting
differences of candidates/parties are within aageninargin. In some cases, the extremely
long delay of the announcement of final results wa®urce of conflict. Moreover, it was
criticised that international observers were nioivad to monitor the post-election activities
at the Central Election Commission in the crucadbefore the announcement of the final
results in some elections, for instance, in the83@i@sidential elections in Azerbaijan.

General remarks on the electoral system

176. The conversion of votes to political mandates ddpdargely upon the electoral system.
The Code of Good Practice in Electoral Matters ustegindifferent about the electoral
system, as long as these systems are democratiatine® With respect to democratic
principles, thus, any electoral system may be ehasgardless if it is a plurality or majority
system, a proportional system or a combined sydteshould be underlined that there is no
such thing as the “best” electoral system thatacbelexported to all countries in the world.

177. Apart from the fact that the effects of one pattcielectoral system can be different
from country to country, we must appreciate thattelral systems can pursue different,
sometimes even antagonistic, political aims. Oeetefal system might concentrate more
on a fair representation of the parties in parliainehile another one might aim to avoid a
fragmentation of the party system and encouragdotineation of a governing majority of
one party in Parliament. One electoral system aages a close relationship between voters
and “their” constituency representatives, while thab makes it easy for the parties to
specifically introduce women, minorities or speseial into parliament by way of closed
party lists. In some countries, complicated eledt@mystems are accepted in order to
combine several political aims. In other countriess seen as a priority that the electoral
system be not too difficult for the electorate ahd administration to understand and
operate. The appropriateness of an electoral systetatermined according to whether it
will do justice, bearing in mind the local condit®and problems. Thus, the electoral system
and proposals to reform it should be assessediedividual casé

Electoral systems and women representation

178. There is broad agreement that women'’s represemtstiould be increased in democratic
institutions. The electoral system may affect ttrecture of opportunities for women’s

% See I1.4 of the Code of Good Practice in Electdtatters.
% For a more detailed study on electoral systenesCi2l -AD(2004)003.
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representation. There is some empirical eviderareexample, that women are generally
better represented under proportional representdisd systems than, for example, in

plurality or majority systems in single-member ddosncies. Usually closed lists are

preferable to open list voting systems. In the mipai elections in Bosnia and Herzegovina,
for instance, preferential voting reduced the paege of women elected (see CG/CP (11)
13). Depending on the political culture, howevke, éffects of such provisions can differ in

individual cases.

179. Furthermore, there might be gender quotas for ¢dheposition of or the candidacies for
Parliament. According to the Code of Good PractiteElectoral Matters, legal rules
requiring a minimum percentage of persons of eactdgr among candidates should not be
considered as contrary to the principle of equtitage (CDL-AD(2002)023rev, 1.2.5). In a
number of Council of Europe member states, suclmarmam percentage of women in the
list of candidates is required by law. In the 20@4hicipal elections in Kosovo, for example,
a third of the candidates had to be women, othenpditical entities would have been
disqualified (see CG/BUR (11) 74). In Armenia, tfegjuired minimum percentage of
women in a list of candidates has recently beemeased from 5% to 15% (CDL-
AD(2005)027, para. 16). In addition a minimum genoiEance, the election law may also
stipulate a detailed order to ensure balance thautgthe list (as for Bosnia and
Herzegovina, see CG/CP (11) 13). A compositionhef ¢andidates’ lists with alternating
men and women might be considered. Even with elestin single-member constituencies,
a minimal percentage of members of each gender guwenmdidates might be possible (see
CDL-EL(2005)031).

180. However, it should be clear that the electoralesysitself is neither a necessary nor a
sufficient condition to ensure women'’s represeotatiAdditional measures are needed to
encourage the increase in women’s representatimme measures have been included in
the Council of Europe Parliamentary Assembly recematation 1676 (2004), adopted on 5
October 2004.

Electoral systems and minority representation

181. Sometimes there also strong demands for a bepiersentation of national minorities in
Parliament. In such cases, the electoral systenysfawditate the minority representation,
for example, by the use of proportional represemasystems in nation-wide or in large
multi-member constituencies (without a high thrédlaf representation). But also PR list
systems in small multi-member districts or evenglity/majority systems in single-member
constituencies may ensure minority representatiorthé minorities are territorially
concentrated. Also, the candidacy and voting foamong other things, may have an
influence on minority representation. In some coast(e.g. Poland and Germany), there are
“threshold exemptions” for candidates lists or igarfpresenting national minorities (see
CDL-AD(2005)009, paras 35, 49).

182. Alternatively, or additionally, there are sometinpeevisions for reserved seats that are
separately allocated to national minorities (eagilbania, Bosnia and Herzegovina, Croatia,
Kosovo, Montenegro, Slovenia, Romania). Howeveg tiotion of setting aside seats
reserved for minorities is debatable (CG/BUR (14). ®Vhile reserved seats might be a
short-term mechanism to secure the representationinorities in a transitional period, in
the long term the interest of the minorities argl ¢buntry itself might be better served by
representation through the “ordinary” electorakeys(see for discussion the Parliamentary
Assembly’'s report on the 2002 parliamentary elestian Montenegro; Doc 9621
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Addendum V). Furthermore, with reserved seatgetle always the problem of deciding
which minorities should be entitled to have sudisand who legitimately represents the
respective minority in national or local parlianmse(gee for example CDL-AD(2004)040).

Further issues to discuss in regard to the electoraystem and referendums

183. Without entering into a discussion on the “bes€ctbral system, a few general issues
related to the electoral systems in the region mighreconsidered, as they seem to be
inconsistent with international standards. For gxafin a number of countries the required
vote share for candidates or parties to win thetieles or gain political mandates is not
calculated on the basis of thialid votes cast, but rather on ttatal votes cast, including
invalid votes. This is quite uncommon and seemgpr@priate. This problem is acute with
regard to some absolute majority systems (Two Rdbystems) applied in the region.
Usually, with this system the winning candidateequired to get the absolute majority of
valid votes (50% plus 1) to win the mandate infitst round. However, in several Council
of Europe member states, the electoral law prdadthe majority of the total votes cast.

184. The same problem occurs in regard to the calculatfoelection thresholds in a few
countries. It seems to be inappropriate that, ¥an®le, a 5 per cent threshold for gaining
parliamentary representation is calculated on #ésestof the total votes cast or even the total
number of voters, as in the 2004 parliamentarytieles in Serbia. There, the electoral law
stipulated that seats should be allocated to “clatels’ lists that have won at least 5 per cent
of the voters who have voted”. In an official iqgestation of this provision by the election
commission, it was specified that the thresholchisulated on the number of voters who go
to the polls by counting the number of signatumreshe extract of the voter register in each
polling station. In some other countries, like Gg@rand Ukraine, the electoral law still
provides for calculating the threshold on the batihe votes cast. Even if such provisions
are applied differently in practice, the electdaaé should be changed to be consistent with
international standards.

185. A quite specific problem was observed in the 2088igmentary elections in Serbia.
The electoral legislation did not oblige politigarties and electoral alliances to determine
the order of candidates on their lists beforehémglead, parties and electoral alliances were
allowed to arbitrarily choose which candidates fraheir lists become members of
parliamentafter election day, thus limiting the transparency @& tlote. It should be clear
that under PR list systems, the order on the ¢isally determines the allocation of mandates
if voters are obliged to vote for the party lisdamot, by preferential votes, for individual
candidates on the list.

186. In a number of countries, the Election Code stititains a requirement for a minimum
turnout for the election to be valid. Since turnaiés remain arbitrary without the existence
of accurate voter registration, such a requiremeaght be problematic. Furthermore, the
requirement might provoke attempts to fraudulemtfiate turnout rates (see, for example,
CDL-AD(2004)005, para. 49). It is a question of wiee there should be a turnout
requirement at all for elections. Such criteria nezyg up in a stalemate. In fact, several
presidential elections held during 2002 and 200Serbia failed because voter turnout fell
below the requirement minimum of 50%. For this oeaghe 2004 amendments to the
presidential election law abolished the voter tutmequirement.

187. In a number of states in which referendums are bel@d national and/or sub-national
level (e.g. Bulgaria, Croatia, Italy, Malta, Litmia, Russia, Slovenia, “the Former Yugoslav
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Republic of Macedonia”), a minimum turnout (quoroemparticipation) is required for the
referendum to be valid. Usually, a turnout of 50 gent of the registered voters is needed
(the exception being Azerbaijan with 25 per cddtjwever, as long as voter registration is
not accurate, the appropriateness of turnout rexpgnts might be questioned in some
countries. Furthermore, there is a serious probletih a quorum of participation: “The
opponents of the draft proposal submitted to reféwen, as several examples have shown,
appeal to people to abstain even if they are vanghmn the minority among the voters
concerned by the issue” (CDL-AD(2005)034, para.)1kishould be noted, however, that
the Venice Commission opposed proposals to abatimoguorum of participation for the
planned referendum on independence in Montenegtheapresent stage. It considers a
minimum turnout of 50 per cent of the registeretex®as appropriate for a referendum on
the change of state status (CDL-AD(2005)041, p2Ba26).

188. Alternatively, or additionally, a quorum of apprés/anight be applied. Such a quorum
makes the validity of the results dependent onapproval (or rejection) of a certain
percentage of the electorate (which also makesatecuoter registration necessary) or the
valid votes. Quorums of approval are often considi@s preferable to requiring a minimum
turnout (CDL-INF(2001)010, item 11.0; CDL-AD(2005)@, para. 111). However, the
required rates for approval differ considerablyottyhout Europe. As for the planned
referendum on the independence in Montenegro, theroaal rate was debated
controversially (CDL-AD(2005)041, paras 29-37).

Withdrawal of elected representatives

189. Another, common problem was visible in the 2003igaentary elections in Serbia.
According to the Serbian electoral law, parties aodlitions were allowed to terminate
mandates of representatives who lost party memipersbgardless of whether it was
voluntary or followed expulsion. Such a provisian not consistent with international
standards and, according to the Serbian Constialti€ourt, the Serbian constitution.
Although political parties might try to recall meerb of parliaments after they have been
elected and duly installed in office, it is commpoalgreed that the individual members of
parliament, and not the parties or alliances, shbale legal ownership over the mandates.
This is the essence of the principle of “free mastdé&which should only be lifted in
exceptional, clearly specified cases).

190. Very exceptional, and problematic by democratioddads, is the fact that in the unique
context of the post-war arrangements in Bosnia learzegovina, many elected officials
have been removed in the years since the PeacerAgnté by international authorities
without due process protections. While such actidns international community
representatives are in line with their mandateprtmmote peace in compliance with UN
Security Council resolutions, they are at leaskgutar, and even undemocratic, by
international election standards, according toRbport on the 2004 municipal elections by
the Congress of Local and Regional Authoritiesefuf(i)t is regrettable that the situation
in BIH remains at a point where such measurestiéirdeemed necessary” (CG/CP (11) 13,

p. 4).

XIV. Conclusions
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191. The electoral laws in most Council of Europe mendtates provide an adequate basis
for democratic elections, and in most cases elestiand referendums are conducted
satisfactorily and in accordance with internatistahdards. However, there are a number of
countries in which the electoral legislation ané #lectoral administration face serious
problems. In some cases recent elections eveshiait of democratic standards.

192. Since the quality of the elections differs consatidy among Council of Europe member
states, it is difficult to make general statemeaisthe recurrent problems of elections in
Europe. This report’s considerations focus maimittiose countries in which the elections
are still characterised by serious shortcomingsraatg to international observers and the
Venice Commission’s experts.

193. Although much progress has already been made, ithst#l room for improvement in
regard to both the electoral legislation and adstii@iion in a number of countries. The most
important areas for such improvements are theviatig:

* Enhancing the independence, professionalism, amtinkacy of the electoral
administration: In a number of countries, effolield be made to improve the electoral
administration bodies’ independence vis-a-vis kbt government and political party
interests. Measures might also be taken to entthedeansparency and effectiveness of
electoral management and to install confidencénéndiectoral administration process
among political contestants and voters. Especibycommissions’ composition is an
extremely controversial issue in emerging and nematracies.

» Ensuring fair and equal conditions for the politicantestants in the pre-election period:
Although fundamental political rights are openlglaied in the forefront to elections in
only a few states, the misuse of state positioalsrasources for election campaigns as
well as unbalanced campaign coverage in the meadic@nmon shortcomings in a
larger number of countries. Among the issues tratehto be considered more
thoroughly is the question of whether (and how fa) only public, but also private,
media should be regulated during the election cagnpd@he funding of political parties
and electoral campaigns is also being controvérsiabated.

* Improving voter registration and the voting proaesu The poor quality of the voters’
lists is a matter of serious concern in severaht@s. In several cases special care has
to be taken to guarantee the integrity of the \astd to effectively prevent “multiple
voting” or family and group voting. While speciabting procedures (absentee voting,
etc.) are considered appropriate to enhance edsttimclusiveness, they require
additional efforts to avoid malpractice and previeatid. In a few cases, there are still
incidents of vote buying, ballot-box stuffing, aiadkification of election protocols.

 Paying more attention to the post-election periddhereas awareness about the
importance of the pre-election period for democratections is increasing, the post-
election period is often neglected. However, thesill a lot to do in order to improve
election complaints and appeals procedures andvirge the culture of impunity for
election-related offences. Not only electoral arities, but also electoral observation
missions, should pay more attention to the timegdsetween the end of the count and
the announcement of the final results.

* Protecting women’s and minorities’ rights: Despsteme progress, further legal and
practical measures can be taken to effectivelyeptdhe rights of women and national
minorities and to improve their participation iretélection process. Such measures may
refer, for example, to the composition of electiocommissions, the translation of
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electoral documents, voter education programmesiaprequirements for candidacies
and party lists, the practice of voting, and tteusiveness of the electoral system.

194. However, further electoral reforms should be caraft to add increasingly detailed
provisions to the electoral law. While it may becessary to fill loopholes in the law, a
review of the election legislation should be unaleeh with the aim to clarify and simplify
complex provisions as well as to remove inconsg#snand unnecessary repetitions.
Furthermore, serious effort should be made to haiseoelectoral and election-related
legislation.

195. Of course, it depends on the will and the commitnadrthe electoral authorities and
other elections stakeholders whether the electamalis properly implemented and the
elections conducted in accordance with internati@®mocratic standards. Here, much
remains to be done in order to build a culture edpect for the law and democratic
procedures in some countries. Intensified trairfmgelection officials at all levels and
comprehensive voter education programmes can bpfuhetools to improve the
commitment to democratic elections.

196. In view of the insufficient implementation of anespect for the electoral law and the
severe problems in regard to the election admatistr process in several countries, it might
be appropriate to oblige the respective electiahaity to provide a post-election report
following each election and referendum. Such anap@ht indicate problems in applying
the law and in administering the elections or efdums and it might suggest measures to
overcome these problems. It might also include raalyais of electoral violations and of
measures taken against violators.
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