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l. I ntroduction

1. On 13 April 2006, the Parliamentary Assemblytlud Council of Europe adopted
Resolution 1496 (2006) entitled “Belarus in theeaftath of the Presidential election of 19
March 2006, based on a report of the Political ABaCommittee (Rapporteur: Mr Andreas
Herkel, Estonia, Group of the European People’stPafDoc. 10890).

2. These documents condemn the undemocratic cdontitice presidential election of 19
March 2006.

3. In its resolution, the Parliamentary Assemldylscon the Belarusian authorities to “open
a genuine dialogue with relevant international ihgions, including the European
Commission for Democracy through Law (Venice Comiong, with a view to amending the
Belarusian Electoral Code to make it consistenthw@ouncil of Europe standards, and
addressing the malpractice of the administratiorelectoral matters, well in advance of the
next elections” (point 9.5) and “the Assembly iegitthe Venice Commission to make
proposals on how to amend the Belarusian ElectGale and address the malpractice of the
administration in electoral matters, with particulaeference to the issues of the role of
independent observers, the composition of the al@ctommissions and the practice of
early voting, if necessary by liaising with the eqriate Belarusian authorities” (point 14).

4. The present joint opinion of the Venice Comimisand the OSCE Office for Democratic
Institutions and Human Rights (ODIHR) was prepaced the basis of comments by Mr
Oliver Kask (member, Estonia), Ms Mirjana LazaroVeajkovska (member, the former
Yugoslav Republic of Macedonia) and OSCE/ODIHR rexXgeJessie Pilgrim.

5. This opinion does not intend to address aliesswhich could arise from the electoral
legislation of Belarus. It focuses on the most irtggd ones, and in particular on those
underlined by the Parliamentary Assembly in itsuesj.

6. This opinion is based on:

- The Electoral Code of Belarus of 11 February 2088€,amended up to 4 January
2003, available on the National Legal Internet Rbrof the Republic of Belarus
(http://www.law.by CDL-EL(2006)028 - extracts in English);

- The Law on the Central Electoral Commission of Republic of Belarus of 30 April
1998;

- Documents of the Parliamentary Assembly of the €ibohEurope?

- The Report on the CLRAE mission to Belarus fordbal elections (2-6 April 1999)
(CG/BUR (5) 146);

- The Code of Good Practice in Electoral Matters (GCRD(2002)023rev);

- The Report on Electoral Law and Electoral Admirastn in Europe - Synthesis
study on recurrent challenges and problematic is@DL-AD(2006)018);

- Former opinions of experts of the Venice Commissiothe Draft Electoral Code of
the Republic of Belarus (CDL(99)66 and CDL(99)67);

- The OSCE/ODIHR Election Observation Mission Finap&t on the 19 March 2006
presidential election in Belarus (Warsaw, 7 Juné&))

! Resolution 1496 (2006) and Doc. 10890 (segrg); Resolution 1482 (2006), Situation in Belarustba eve
of the presidential elections (adopted by the Addgmn 26 January 2006).
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-  The OSCE/ODIHR Election Observation Mission Finap®&t on Parliamentary
Elections in the Republic of Belarus, 17 Octobedf0Narsaw, 9 December 2004);

-  The OSCE/ODIHR Assessment of the Adopted Elec@ode of the Republic of
Belarus and the position of the government of Belaon the Electoral Code
(Warsaw, 25 July 2000);

- Other documents of the Venice Commis$ion.

. General Remarks

7. The aim of this opinion is to identify issudsconcern in the current text of the Belarusian
Electoral Code. Using a comparative method, theidée@ommission and OSCE/ODIHR
will propose possible solutions in accordance wité existing international standards and
good practices in electoral matters and OSCE eleciommitments.

8. As noted, this opinion focuses only on the mamblems and issues of concern in the
Belarusian Electoral Code. Most of the commemspmmendations and conclusions of the
OSCE/ODIHR as well as Venice Commission’s expexfgessed in prior opinioAgemain
valid. However, they will not be repeated and thenide Commission and OSCE/ODIHR
strongly recommend for these opinions to also hasidered when the Electoral Code is
amended. Once issues of concern have been addrasgeimentation of legislation will
remain fundamental to conducting genuinely demaxedéctions in Belarus.

9. Elections held in conformity with the principlef the European electoral heritage are a
prerequisite of democracy. The rights to elect tamtbe elected are universally recognised
political rights in all significant internationaloduments. From the last Final Reports of
OSCE/ODIHR Election Observation Missions in patiacuit is obvious that a number of
problems can be identified in the existing Belaaindtlectoral Code.

10. In particular, the Electoral Code does notetfthe political pluralism required by
OSCE commitments as it grants substantial, unclieckied monopolistic control of all
election processes to the ruling party of the etteelbranch of government. Nor does the
Electoral Code provide minimum guarantees for acces media, adequate campaign
funding, and sufficient time to campaign, thereapirig to ensure that parties and candidates
are free to present their views and qualificatiansl voters are able to learn and discuss
contestants’ views and qualificatiohsFurther, the Electoral Code establishes broad
limitations on the rights to free speech, expragsimd association, resulting in censorship of
political views and silencing those who seek toagmgin political discourse. Finally, the
Electoral Code provides for disproportionate samdifor legal violations that restrict voters
and candidates’ rights.

2 For exampleCDL-AD(2003)014Opinion on the Draft Law on the National Assembfytiee Republic of
Belarus CDL-AD(2005)036 Declaration of Principles for énbational Election Observation and Code of Good
Conduct for International Election Observers anddBé to Accompany the Code of Good Conduct for
International Observers prepared by the UniteddWatiElectoral Assistance Division (UNEAD), The Natil
Democratic Institute for International Affairs (NDland The Carter Center (TCC) on 7 July 2005, eswtbby
the Council for Democratic Elections at its 14thetieg in Venice on 20 October 2005, and the Venice
Commission at its 64th plenary session in Venicb122 October 2005.

% The OSCE/ODIHR Assessment of the Adopted ElectBmale of the Republic of Belarus and the Positibn o
the Government of Belarus on the Electoral Coderfaia, 25 July 2000); CDL(99)66 and CDL(99)67.

* SeeParagraph 7.7 of the OSCE 1990 Copenhagen Document
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11. In any democracy, voters must fully trust ®lesd administration and the results
announced. Therefore, work of the electoral adrrati®n in a transparent and independent
manner and fully in accordance with the law is @mpartant as the harmonisation of the
legislation with international standards. In trespect, the role of independent observers is of
crucial importance for overcoming any suspicionsregard to all steps of the electoral
process.

12. Although many problems result from implemepotatof the law contrary to the

principles of the European electoral heritage, anlmer of shortcomings of the electoral
process in Belarus originate from legislation iftséoth the Venice Commission and
OSCE/ODIHR consider this a matter of priority, whishould be addressed without further
delay.

lll.  Rightto Vote

13. Article 4.1 of the Electoral Code states thapersons kept by a court verdict in a place
of deprivation of liberty do not participate in el®ns, referendums. Persons in relation to
whom, according to an order established by theinahprocedural legislation, the measure
of preventing punishment - custody was taken dotaiad part in voting." This article of the
Code is in accordance with the Constitution of Bepublic of Belarus, but it is not in
accordance with the international standards andfg&an practice.

14. First, Article 4.1 deprives persons in premxentustody from the right to vote, which is
contrary to the principle of presumption of innocenMoreover, it could be a means of
manipulation: supporters of opposition candidamdd be taken into custody at the time of
elections in order to deprive them of their rightbte.

15. Moreover, deprivation of voting rights shoulot be applied to all persons kept by court
verdict in places of detention, regardless of theure of the underlying crime. Denial of

suffrage should only be possible when a persorbbaa convicted of committing a crime of

such a serious nature that forfeiture of suffragats is indeed proportionate to the crime
committed. The European Court of Human Rights @alecision in this sense in 2004.

IV.  Registration of Voters

16. According to Article 38 of the Constitution thfe Republic of Belar@s'Citizens of the
Republic of Belarus shall have the right to voeefy and to be elected to state bodies on the
basis of universal, equal, direct or indirect safi# by secret ballot.” Article 64.1 of the
Constitution states that "The elections of depudied other persons elected to state office by
the people shall be universal: citizens of the Répwf Belarus who have reached the age of
18 shall be eligible to vote." From this perspegtia number of comments can be made on
the way the registration is regulated by the pre&éectoral Code.

® Hirst (2) v. United Kingdonjudgment of 30 June 200&ee alsahe Code of Good Practice in Electoral
Matters, CDL-AD(2002)023rev, 1.1.1d.

® Constitutions of Europe (Texts Collected by theu@l of Europe Venice Commission) Volume |, Marn
Nijhoff Publishers, Leiden/Boston, 2004.
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17. The Code of Good Practice in Electoral Matstases clearly that electoral registers must
be permanent and that there must be regular up;dattéeast once a year. Where voters are
not registered automatically, registration muspbssible over a relatively long peridd.

18. The Code of Good Practice in Electoral Matstigulates also that the electoral registers
must be published and there should be an admitiv&rarocedure - subject to judicial
control - or a judicial procedure enabling voterdhiive erroneous entries corrected or, if they
are not on the register, to have their names irdfiGufficient time should be allowed for
public scrutiny, appeals, decisions and revisiégmsendment to the registers on Election Day
can lead to abuse and should not be necessaryffi€ient time is allowed for prior
consideration and amendment of the registers.

19. A permanent, country-wide register of all vetevould minimize threats and suspicions
of possible double registration or non-registratafnvoters. Amendment of the Electoral

Code to require the establishment of a permanentréleRegister of Voters would be a

positive development. Further, since the preserdeCioes not make clear how the voter
registers are compiled, the administrative proceaund the process of evidencing a voter’s
right to be included on register must be clearlgspribed in the Code. There should also be
an administrative procedure allowing for the ragisbn of the non-registered voters. This

procedure must be subject to a judicial control.

V. Candidate Registration

20. The rights of citizens to stand for office dw@lelected without unreasonable restrictions
is a widely acknowledged universal human rightsgple’® The Electoral Code of Belarus
does not provide adequate protection of candidigfiets; and on the contrary, contains
several limitations on and obstacles to candidacy.

21. Articles 47 and 49 permit the cancellationcahdidate registration based on various
legal violations. The sanction of cancellation egistration is disproportionate, in light of the
conduct in these articles that can be a basis docallatiom:* The possibility to cancel a
candidate’s registration should be limited to theation where a candidate does not possess
the legal requirements for candidacy (age, citikgnsesidency).

22. Article 68 provides broad grounds for candigfa of a candidate’s registration,
including providing data on the candidate’s incoamsl property statement “that does not

" CDL-AD(2002)023rev, point I.1.2.ii.

8 CDL-AD(2002)023rev, point 1.1.2.

° Cf. CDL-AD(2002)023rev, point I.1.2.iw fine.

0 see, e.gAtrticle 25 of the International Covenant on Ciaild Political Rights.

M paragraph 24 of the 1990 OSCE Copenhagen Docupnevitles that “The participating States will ensure
that the exercise of all the human rights and fumel#tal freedoms set out above will not be subjecarty
restrictions except those which are provided by dad are consistent with their obligations undégrimational
law, in particular the International Covenant orviCiand Political Rights, and with their internatil
commitments, in particular the Universal Declanatad Human Rights. These restrictions have theathar of
exceptions. The participating States will ensui these restrictions are not abused and are mpliedgn an
arbitrary manner, but in such a way that the effeceéxercise of these rights is ensured. Any ret&ns on
rights and freedoms must, in a democratic sociefate to one of the objectives of the applicable hnd be
strictly proportionate to the aim of that law.”
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correspond to reality”. This phrase is vague, sutbje abuse, and can be applied in a
politically motivated and biased manner.

23. The first paragraph in Article 70 allows aipcdl party or labour collective to “cancel”
its decision on the nomination of a candidate iielao later than three days prior to election
day. There is no justification for a political padr other nominating body to have the power
to revoke a nomination. Once it has made its datjghe nominating body should abide with
the consequences. Otherwise, the opportunity stedeto bring undue pressure and control
over a candidate by threatening to revoke the clatelis nomination.

24. Articles 61, 65, 66, 67, and 68, regulating ttumber of signatures required for
candidate registration and verification of signesyr are unreasonable and require
improvement.

25. Articles 65 and 68 require a candidate forsidlent to obtain 100,000 signatures for
registration and a candidate for deputy to obtal®DQ signatures. Past voter registration
numbers released by the Central Commission inditatethere are approximately 7 million
voters in Belarus. Based on the number of votetstaa number of electoral districts, the
current signature requirements are excessive for ebthese candidacies. The Code of Good
Practice in Electoral Matters suggests that the bmimof signatures required should not
exceed one percent of the constituency populafion.

26. Articles 61 and 67, regulating verificationsignatures, permit a small number of invalid
signatures to invalidate registratibh.These articles also provide that a single invalid
signature or single signature obtained in a marowetrary to law can result in the
cancellation of candidacy. Such provisions servelegtimate purpose and create the
opportunity for disqualification based on politicalotives. These articles should also be
expanded to provide greater details on the vetifinaprocess, and should clearly state
“how” lists are selected for random verificationdawhat quantum of proof is necessary to
establish that a signature is invalid. Analysigafent experience and best practice indicate
that a credible process of signature verificationuld include the verification of all
signatures submitted by potential candidates untées verification has revealed the
minimum number of verified signatures requiredrigistration-*

27. Articles 62 and 66 of the Electoral Code cbtadithe right of a political party to stand a
candidate in an electoral district on the partyilh@van organizational structure” physically
within the “territory of the respective electoraistict”. This requirement represents an
excessive regulation of political parties and @sainwarranted obstacles to candidacy. Any
registered political party should have the rightstand a candidate in any electoral district
provided the candidate and party satisfy othetilegte requirements for registration.

12 CDL-AD(2002)023rev, point I.1.3.ii.

13 Articles 61 and 67 require denial of candidacy mehihe percentage of invalid signatures upon checkit
least 20 % of signatures has reached 15 per chetpiiocess stated is: “If the number of inautlealictors’
signatures as found out during verification consttl more than 15 per cent of the number of sigaatu
verified, another 15 per cent of electors signaudrem the number of signatures required for registn of a
candidate for deputies shall be verified. In cabemwthe summary number of inauthentic electors\atigres
found during verifications constitutes more thanp®s cent of the total number of the signaturesiedrin the
signature lists, a further verification of the sipres in the signature lists shall be terminated.”

14 CDL-AD(2002)023rev, point 1.1.3.ii.
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28. The Electoral Code makes no provision for gbsesibility of a candidate to correct a

defect in documents. Candidates should not be demgistration based on a defect in
documents where the defect can be corrected imetimanner. Additionally, inaccuracies

in candidate registration documents can be usedetoegister a candidate during the
campaign, even after formal registration. Othesoea for de-registration have centered on
violations during the campaign (see “Electoral Camgps and Finances”).

VI.  The Electoral Administration
1. Composition of electoral commissions

29. The composition as well as the functioninghe electoral commissions (the electoral
administration) are crucial for the conduct of geely democratic elections.

30. According to Article 26.3 of the Electoral Godf Belarus, "the Central Commission is a
permanent body, it is a legal person, has its wéhl the image of the State emblem of the
Republic of Belarus, with its name, and an accounthe bank". The formation and
organisation of the work of the Central Commissiendetermined by the Law of the
Republic of Belarus “on the Central Commissionh& Republic of Belarus for Elections and
Holding of Republican Referendums."

31. In the Code of Good Practice in Electoral Ei&t(ll.3.1.a.), the Venice Commission has
proclaimed that an impartial body must be in chasfj@pplying electoral law and that the
Central Electoral Commission must be permanentatnre. "Where there is no longstanding
tradition of administrative authorities’ independenfrom those holding political power,

independent, impartial electoral commissions messét up at all levels, from the national
level to polling station level*>

32. Unfortunately, the legal guarantees of indepece are not always fully respected in
practice™® The risk is the highest when most or all membegsagpointed by politicians from
the majority in power. A pluralistic representatityat includes a strong presence of members
appointed by opposition representatives is cruciarder to avoid the likely potential for
manipulations.

33. According to the Law on the Central Commissibthe Republic of Belarus on Holding
Elections and Republican Referenda, six memberth@fCentral Commission are to be
appointed by the President of the Republic of Bslaand six members are to be elected by
the Council of the Republic of the National Asseynldf the Republic of Belarus.
Candidatures to the staff of the Central Commissi@nto be recommended correspondingly
to the President of the Republic of Belarus andGbencil of the Republic of the National
Assembly of the Republic of Belarus by the combirsaresentation of presidiums of Oblast
and Minsk City Councils of Deputies and Oblast didsk State Executive Committees.

34. The Chairman of the Central Commission is @oappointed by the President of the
Republic of Belarus with the consent of the Courdfilthe Republic of the National

Assembly of the Republic of Belarus among the membé the Central Commission. The
Vice-Chairman and the Secretary of the Central Cmsion are to be elected among the

15 CDL-AD(2002)023rev, point 11.3.1.b.
16 CDL-AD(2006)018 (Report on Electoral Law and Eteet Administration in Europe), point 22.
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members of the commission during its first meeti@gndidatures for the election for the
position of the Vice-Chairman and the SecretaryhefCentral Electoral Commission are to
be introduced by the Chairman of the Central ElattGommission. The candidature of the
Vice-Chairman is to be preliminarily submitted ftbre approval of the President of the
Republic of Belarus.

35. This procedure does not allow candidates ftbenopposition to be appointed to the
commission nor does it provide the members of tmeraission to be politically independent.
Consideration could be given to amending the lawptovide for the members to be
nominated by political parties in a balanced manfibe same suggestions are applicable to
the staff members. No consent of the PresidertiteParliament should be needed.

36. According to the same act, the Chairman, \@dbairman, Secretary, and members of the
Central Commission can be relieved of the post reefexpiry of their powers by the
President of the Republic of Belarus with notifioatof the Council of the Republic of the
National Assembly of the Republic of Belarus whemducting actions which discredit the
Central Commission.

37. Such a provision is vague and may lead to eshhusSurthermore, there is no certain
provision on who should decide on whether the merhhe conducted such actions. In order
to ensure the independence of the electoral cononissuch a sanction should be possible
only by a decision of an independent court in a#garecisely defined and serious violations
of the law.

38. Article 36 of the Electoral Code provides tbe possibility to recall a member of the
commission. This provision should be interprete@@slying only in case of violation of the
Code or systematic non-implementation of a memlmlgyations (Article 36.3). Even if the
risk of abuses is smaller than in the case of tlirgervention of the Head of State mentioned
in the previous paragraphs, the remarks about dhédittons to be followed for a dismissal
are valid in this case too. Such decisions shoeld$ued in writing and open to legal appeal.

39. Lower electoral commissions are elected bypmient authorities by the majority of
votes cast. This does not allow equitable reprasent of ruling parties and opposition, and
leads even to excluding opposition from any repregen in the electoral commissions. The
solution could be to allow political parties to apg the members of the commissions in a
balanced manner. In previous elections, membertowér electoral commissions have
frequently been from the same institution, and roften hierarchical employment
relationships, compounding the lack of a balanckiadependenc¥.

40. The nomination procedure of members to thet@lal commissions provides that some
members may be elected in the meetings of labdigctives (Article 35). Such a method is
not in accordance with democratic principles asolabcollective nominees are not
necessarily independent nor politically represévgat-urther, there is no requirement that
the nominees satisfy legal conditions for membe@rsii an election commission.

17 SeeDSCE/ODIHR Election Observation Mission Final Remor Parliamentary Elections 2004 of Republic
of Belarus (Warsaw), page 5.
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2. Powers and functioning of electoral commissions

41. It is important that the powers and respohisds of each commission are clearly
determined by the law. It would be suitable to unid them in the Electoral Code rather than
in a separate piece of legislation.

42. An important standard under which electorahgussions should organise their work are
the principles of transparency and accountabilifyansparency of the work of the
commissions at all levels should be strengtheneduayanteeing free access to journalists,
representatives of candidates and independent w@rseto all formal as well as informal
meetings of the commissions.

43. According to Article 33 of the Electoral Codbe Central Commission "shall give
explanations of this legislation for the purposetefuniform use and address when required,
subjects that have the right of legislative initiatwith proposals on interpretation of the
present Code and other acts of legislation of tepuRlic of Belarus on elections, ..." Such a
power does not seem to be of an administrativer@atwt to give the possibility for the
Central Commission to initiate legislation. Thisutb be contrary to the principle of
separation of powers. It is true that the Centra@m@ission may notice legislative
shortcomings when applying the law, but it shoulehtion such problems in activity reports
submitted to the legislative and executive brandigpvernment.

44. On other aspects, on the contrary, the rolin@fCentral Commission, as developed in
detail in the special law on the Central Commissishould be broader; it should, for

example, include the duty to organise the trairmh¢pwer electoral commissions. The duty
to define the procedure of use of state mass nmiediee election campaign is too vague (see
Article 4.8 of the Law on the Central Commissioffye commission should have the right to
decide in individual cases about the violationha principle of equality in the mass media.

3. Powers of political institutions

45. The powers of the President of the Republielectoral matters are too broad. The
President shall determine organisational measwessécuring the holding of elections
according to Article 22 of the Electoral Code. Sumbasures should be determined instead
by electoral commissions.

46. According to Article 24 of the Electoral Codlee local government institutions have to
organise the meetings of candidates, allocate dpadke meetings, designate in the territory
of polling stations places for location of printetbpaganda materials, etc. It is suggested to
avoid giving any rights or duties directly relaténl the elections to the state or local
government institutions. Political parties shoutdamise their own electoral campaigns and
the organisation of the elections should fully Ingjdo independent electoral commissions. In
the first case, the rule of separation of statemuiiiical parties is violated and, in the second
case, the rule of independence of the institutaganising elections is violated.

VII. Practice of Early Voting

47. According to Article 53 of the Electoral Cotihe voter or the participant in the
referendum who has no opportunity to be presehisdiving place on the day of elections or
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of the referendum shall have the right, not eatlan five days before the elections or the
referendum and in conditions excluding control othe expression of his will, to fill the
ballot paper in the room of the precinct commissad to cast it into a sealed separate ballot
box for voters and participants in the referenduhowill be absent from their living place
on the day of the holding of elections or referendiOfficial confirmation of causes
preventing the voter or the participant in the refelum to come to the voting premises on
the day of elections or referendum shall not balireqd. Advance voting shall be performed
from 10 till 14 hours on working days and from 1619 on days-off in the presence of not
less than two members of the precinct commissiomedeiving a ballot paper the participant
in the referendum shall sign in person the listibzens who have the right to take part in the
elections or the referendum and shall specify tae @f advance voting. Advance voting
shall be performed in conformity with the requirertseof this Code."

48. The regulation of early voting in accordandthvrticle 53 of the Electoral Code should
be improved in order to enhance confidence of voters and candidates. The presence of
only two members of the electoral commission, withany requirement concerning their
appointment, may lead to a number of abuses.

49. Moreover, the Electoral Code does not proadg clear mechanisms for securely
keeping the ballot boxes after the early voting $tasted. As observers have noted that many
violations may take place at that time, it is recoended to provide specific regulations for
enhancing the integrity of the ballot with regaodetarly voting, including the security of the
ballot boxes and a daily official record of the rhen of voters recorded each day to be
integrated into the final polling station protocBlroblems may arise if the room where the
ballot box is held can be accessed by state itistitsi or political parties. Instead of securing
the ballot boxes for early voting in polling stat®owhen not in use, it may be better for them
to be secured by delivering them to the Central @@sion, which could count the early
votes itself on a district by district basis.

50. In order to properly regulate the cases ofyeanting, such a procedure should be
available only in specific, motivated cases anghgr request.

51. The use of mobile ballot boxes (at the livotgce of the voter) is provided for by Article
54 of the Code for voters who are not able to gtheopolling station. Mobile voting may
take place on the basis of a written or an oralestj which can be made as late as two hours
before the close of polling stations on ElectioryDia must be underlined that, according to
the Code of Good Practice in Electoral Matters, bifeoballot boxes should only be allowed
under strict conditions, avoiding all risks of feit® Experience shows that this has not been
the case in Belarus. Although it is not excludedd@mocratic countries to follow special
voting procedures also on the basis of oral reguéis¢ use of mobile ballot boxes should be
strictly regulated. At a minimum, the requests $tidae made in written form with signatures
and prior to election day in order to avoid malpiacand illegal activities.

VIIl. Role of Independent Observers

52. The open and transparent conduct of electmaimissions is important for the full
respect of the decisions of the electoral admiaistn. The publicity of sessions and the

18 CDL-AD(2002)023rev, point 1.3.2.vi.
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immediate and accessible publication of the deessienhance confidence in the electoral
administration.

53. The Code of Good Practice in Electoral Matttrssses the importance of both national
and international observation by stating:

“a. Both national and international observers shdube given the widest possible
opportunity to participate in an election obseraatiexercise.

b. Observation must not be confined to the electan itself, but must include the
registration period of candidates and, if necessarfyelectors, as well as the electoral
campaign. It must make it possible to determinetidrarregularities occurred before,
during or after the elections. It must always begible during vote counting.

c. The places where observers are not entitledetpresent should be clearly specified
by law.

d. Observation should cover respect by the auttesrivf their duty of neutrality™

54. In summary, an important step towards respgdtie principle of transparency is the

participation of national and international obsesvi@ the entire process of elections, which
should be given by the Electoral Code the widesisiibe opportunity to participate in an

election observation exercise. Observers enhamaosgarency in the electoral process and
should provide an impartial assessment, vis-a-vV&CB Commitments and Council of

Europe’s standards, of the proceedings to the gowent, citizens and international

community.

55. The right of observers to attend all meetioighe commissions at all levels, to observe
the election activities at any time, to obtain espbf protocols, tabulations, minutes and
other documents at all levels must be guarantedtieofzlectoral Code and fully respected in
practice. It is fundamental that observers may mrermpeesent until the verification and public

announcement of the final results.

56. The rights of and limitations on internationakervers are regulated in Article 13 of the
Electoral Code. The possibility to only passivelateh or ask questions of members of
electoral commissions does not allow observersily €ngage in observation necessary for
formulation of justified conclusions. The Code foibobservers from creating any obstacles
to the normal work of the commissions. This limdatis too vague and gives a basis for
unjustifiable restrictions. The right of the Ceht@ommission to deprive an observer of his
or her accreditation can also be misused, as ggnatbproblems can be solved by other

means. Restricting participation in meetings otigslshould be abolished, as the mere
presence to observe could be interpreted as “paation”.

57. Article 13 also prohibits an observer to “lvegent next to ballot-issuing desks, polling
booths or ballot boxes”. This provision is not psety drafted and can be applied to limit
effective observation. Observers must be “pressufficiently “next to” in order to observe.

Indeed, this provision has been applied in pasttieles to prevent both domestic and
international observers from engaging in effecaservation, particularly during the vote

19 CDL-AD(2002)023rev, point I1.3.2.
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count®

58. In previous elections in Belarus, rights ofernational observers have been further
constrained by the authorities. During the lassjolential election, a number of international
observers were denied visas. Other observers wevemed from observing the vote count
or tabulation processes. Such problems are nottemd legislation, but should be avoided
by the proper application of laws.

IX.  Electoral Campaigns and Finances

59. There are shortcomings in the articles reggatihe electoral campaign and campaign
finances. In general the Electoral Code does movigle minimum guarantees to ensure
presentation of political views during an electicampaign. The Code does not provide
minimum guarantees for access to media, adequatpaign funding, and sufficient time to
campaign, thereby failing to ensure that partied @andidates are free to present their views
and qualifications and voters are able to learn amtuss contestants’ views and
gualifications.

60. Article 48 of the Electoral Code provides tlthé electoral campaign is financed
exclusively from the state budget. Neither thiscltnor any other article in the Code
establishes the requirement that a specific moyetarount must be provided to electoral
contestants. Private donations can only be madeetstate budget, to be equally distributed
between candidates. The limitation on private donat coupled with the lack of a guarantee
for timely access to a minimum amount of state fyndeans that candidates and political
parties have no ensured mechanism for communicaitigjcal messages. Conversely, the
Electoral Code fails to ensure that voters are dbldearn of contestants’ views and
qualifications. The Code should be amended to geuninimum guarantees for the
provision of political information and views by eteral contestants to voters.

61. Article 33(8) of the Electoral Code requiré® tCentral Commission to “define the
procedure of use of state mass media in the etecampaign”. Neither this article nor any
other article in the Code establishes the requinéntigat a specific minimum amount of
airtime must be provided to electoral contestantstate television and radio.

62. The deadlines for calling elections and casu#idegistration, when coupled with the
deadlines for appeal of a denial of candidate tegien and a decision on the appeal, can
prevent a candidate from commencing the candidateigpaign until the eve of the election.
Problems with deadlines stated in the Code have beserved in past elections as candidate
registration for some candidates has been delaggidtwo weeks before election dayAll
deadlines should be amended as necessary to ¢hatiedl candidates can compete on a fair
basis.

63. In the recent presidential election, some @agmpevents and demonstrations were
prevented before the elections. Such rallies angbdstrations are essential for the respect of
freedoms of speech and assembly, which are prewmmsiifor democratic electiors.

%0 SeeOSCE/ODIHR Election Observation Mission Final Repmr Presidential Election 2006 of Republic of
Belarus (Warsaw), page 7.

2 SeeOSCE/ODIHR Technical Assessment Mission Final ReparParliamentary Elections of Republic of
Belarus, 15 and 29 October 2000 (Warsaw), page 9.

22 CDL-AD(2002)023rev, point II.1.
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Frequently the Law on Mass Events was cited tot lgtection-related meetings and rallies.
In such campaign-related matters, the ElectoraleCslibuld have precedence. Any other
legislation should be amended in order to be pabmformity with the Code and make clear
that the provisions of the Code apply to any cagmwa&vents and demonstrations linked to
the electoral process.

64. It is of vital importance for democratic eleas that public funds are not misused by
leading political parties and that state institnialo not engage in election campaigning or
propaganda. In order to avoid these possibilities,law should regulate the use of public
resources and funding during elections and campaiggreater detail. It would be advisable
to provide a sufficient level of funding to poliéicparties on an annual basis and not only at
the occasion of the elections. It is essentiaMmichany decisions concerning the funding of
candidates to be taken before the elections irvithaal cases. There should be a separate
legislation concerning the funding of political pes, which could exclude any specific
public financing for the campaign itself.

65. The Electoral Code provides broad limitatiamsthe right to free speech, expression,
and association, resulting in censorship of palitews and silencing those who seek to
engage in political discourse. This silencing olitpal opinion hampers the development of
political pluralism necessary for a democracy.

66. Article 47 prohibits campaign materials froomtaining “insults or slander in relation to
official persons of the Republic of Belarus andentbandidates”. A candidate who violates
Article 47 can have his or her registration careckllArticle 49 allows a person to be
prosecuted for spreading false data defaming aidated Outside the context of a political
campaign, a government may limit freedom of expoesi order to protect the reputation or
rights of others® However, in the context of a political campaigiawa for the protection of

the reputation or rights of others cannot be appitelimit, diminish, or suppress a person’s
right to free political expression and speé&chhese articles have been used to de-register a
number of candidates in previous elections.

67. Article 49 of the Electoral Code states thpeeson who “publicly appeals for boycott of
elections, referendum or voting for recall of a agpor a member of the Council of the
Republic shall also be brought to liability.” Thpsovision is too broad and limits the right of
free speech and expression. Unlike an electioncdaypaign silence period, which prohibits
agitation for a particular candidate, this prohdnit silences individuals who are voicing a
political opinion on one of the rights granted bitiédle 66 of the Constitution of Belarus —
whether to “take part in elections”. Article 49 @lsmposes liability on candidates for
violations committed by supporters. Liability shedumot be placed on a candidate based on
the conduct of a third party over which the cantiideas no control.

% See, e.g.Article 10(2) of the European Convention for thetection of Human Rights and Fundamental
Freedoms.

% See, e.g., Oberschlick v. Austriapplication No. 11662/85, European Court of HunRights (23 May
1991); Lopes Gomes Da Silva v. Portugdlpplication No. 37698/97 European Court of Humagt®s (28
September 2000)Bowman v. The United Kingdompplication No. 24839/94, European Court of Human
Rights (19 February 1998hcal v. Turkey Application No. 22678/93, European Court of HunRights (9
June 1998).
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68. The final paragraph of Article 46 prohibitsetipublication, within 10 days before
elections, of “opinion poll results connected wille elections, referendum or prognosis of
their results.” Such a period of prohibition oriropn polls should be shortened.

X. Legal Remedies

69. The Electoral Code must include provisionsleal remedies that are in accordance
with international standards and good practice lecteral matters. The legal rights for
complaints and appeals by the candidates, by tkerssr@and other participants in elections
against the decisions concerning their rights nbasprecisely prescribed and guaranteed by
the Code.

70. No concrete provisions could be found in tegidlation of Belarus concerning the

complaints against decisions of electoral commissidhe regulation stipulating that higher
electoral commissions decide over the claims amdptaints received concerning the work

of other electoral commissions is not sufficierdg$or example Article 33.17 of the Code).

A transparent procedure, with adequate deadlinek ragquiring substantive reasons for
decisions, should be provided. There should beytssibility to order an effective remedy,

including the authority to declare the results @aultl void in case of serious violations. These
decisions should be subject to judicial review g &ppropriate court or courts.

71. Consistent with the Code of Good Practice iecteral Matters and accepted
international principles, the appeal procedure nigstsimple and devoid of formalism, in
particular concerning the admissibility of appeal3eadlines for filing and deciding should
be reasonable. The appeal body must have authorigynul elections where irregularities
may have affected the allocation of a mandate terdenation of the winner in an executive
office election?® The decisions made on appeals must be reasonidmi®ans that both the
administrative bodies and the courts must act expadly within deadlines, make concise
but reasoned decisions, and build a stable admatiist and court practice.

XI.  Other Comments on the Electoral Code
1. Size of polling stations

72. According to Article 17.2, "Precincts are faanwith the number of not less than 20 and
not more than 3000 voters, participants of therezfdgum”. A number of 20 voters is small
and does not guarantee secret votfhgt the same time, the number of 3000 voters in one
precinct is large and there is no guarantee tHatoaérs will have the chance to vote on
election day. Article 17.2 should be amended tdecefmore reasonable minimum and
maximum numbers of voters in a polling station.

2. Vote by servicemen

73. According to the Code of Good Practice in Elead Matters,"Where servicemen cannot
return home on polling day, they should preferabéy registered at polling stations near

% CDL-AD(2002)023rev, point 11.3.3.b, ¢, g; see aB®L-EL(2005)050, Report on “Legal remedies in the
electoral processes in the Republic of MacedonjaMiss Mirjana Lazarova Trajkovska, presented at 3
Conference of Global Electoral Organizations orgediby the ACEEEO on the theme "Legal Remediekdn t
Electoral Processes-Standards of Electronic Vot{8idfok, Hungary, 14-17 September 2005)

% See already CDL(99)66.
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their barracks. Details of the servicemen conceraegl sent by the local command to the
municipal authorities who then enter the namesadlectoral list. The one exception to this
rule is when the barracks are too far from the msarpolling station. Within the military
units, special commissions should be set up torsigeethe pre-election period, in order to
prevent the risk of superior officers’ imposing adering certain political choices. Where
servicemen are responsible for the security of Birngpstation, they may be allowed to cast
their vote there, but for their constituency ofidesice."?’

74. Article 19.3 of the Code allows for the orgation of specific polling stations for
servicemen. It results from the above that thisughapply only when the barracks are too far
from the nearest polling station, in order to avaiy manipulation by the military hierarchy.
Article 19.3 should be accordingly amended.

Xll.  Conclusions

75. The Venice Commission and OSCE/ODIHR note that most serious problems
identified during previous reviews of the electoledislation of Belarus persist. Therefore,
the current text of the Electoral Code of Repuliit Belarus should be amended in
accordance with international standards and OS@Etieh commitments in advance of
future elections.

76. The most important items which require improeat are listed below.

77. The establishment of a central register obroivould be an important step. It is of
crucial importance to define how this register via# updated, who will be able to have
access to it, when and how.

78. The right to vote should be given to persongreventive custody and to those sentenced
for less serious offenses.

79. The election administration has a central molgreparing and conducting legitimate, fair
and unbiased elections. Electoral commissions shbelcomposed in a balanced way and
not be under the strong influence of the execufideeir work must be transparent. There
must be a possibility to appeal the decisions efelection commissions to a court of law.

80. More generally, the role of the executive braof government as well as of other state
or local political bodies in the electoral procehsuld be limited.

81. Rights of candidates should be ensured, arehsanable obstacles to candidacy should
be removed. Sanctions for violation of the legistatshould be made proportional to the
violations, in order to enhance protection of vstand candidates’ rights. Articles relating to
the verification of signatures should be improvad axpanded to prevent a situation where a
small number of invalid signatures is used as t&sbfor invalidating registration, and to
provide greater details on the verification process

82. Early voting and the use of mobile ballot e conducted up to now has led to a
number of abuses, and should be regulated in asuatable and transparent manner. These

" Explanatory Report, para 41.
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alternative voting procedures should be availablg on the basis of a motivated request and
safeguards to prevent fraud should be incorporated.

83. The limited role of international and domesiservers stipulated by the Electoral Code
gives ground for serious concerns about transpgrancthe work of the election
administration. The principle of transparency isoag the most important principles in
election legislation, as well as in practice.

84. Electoral campaign and financing should beieatsin a balanced way and, in particular,
restrictions to the freedom of speech and freedbrasesembly (including demonstrations)
should be removed.

85. The decisions of the administrative bodies ahdhe courts must be clear, precise,
unambiguous, reasoned on the basis of facts areteth in order to provide legal stability.

Clear provisions should apply to appeals againgtisams of electoral commissions.

Transparency of the work of administrative bodied aourts, which decide upon complaints
and appeals, is of special importance for fair @@chocratic elections.

86. However, it must also be noted that a majortsbhming in the conduct of the elections
in Belarus has been in the implementation of thectelal legislation. Good faith
implementation of the electoral legislation and wi# to hold a genuinely democratic and
competitive vote remain crucial for the electioase in conformity with the standards of the
European electoral heritage including OSCE commmtshe

87. The Venice Commission and OSCE/ODIHR hope that authorities are ready to
address these problems in order to bring Belarwsirids complying with the principles of
democracy, human rights and the rule of law. They raady to provide Belarus with all
needed support in its democratisation process.



