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1. Cases of Russianourts and the Precedent

A judicial precedent is an issue that is not limite scope to merely the theory of law
and the juridical science. It is a crucial problEmnmodern law development in terms of both
law-making and law enforcement.

Judicial law-making (case-law) is not formally regused in the legal system of
Russia, it's interpretation in doctrine is discrepabut it actually exists, affecting - through
highest courts' instances - the development of like,it takes place in some other countries
of the European continent (Greece, Italy, NethatlgriFederal Republic of Germany, etc.).

In new Russia the Constitution now in force (Ag&I126 and 127) does not attach
binding nature to guidelines on issues of courtx@edings delivered by the Supreme Court
of the Russian Federation and Higher Arbitratioru€®f the Russian Federation. At the
same time the tradition of judicial law enforcemdrdas been seeking to preserve such nature
of these guidelines. Rulings and guidelines of soar judicial bodies in the system of courts
of ordinary and arbitration jurisdiction providebstiantial influence on subsequent rulings of
lower courts and to a certain extent actually asspnecedent-setting value, contributing in
judicial law enforcement to development of modelsal are optimum for subsequent courts'
rulings in particular cases.

However, according to the Constitution of the RaissFederation (Article 118 as
taken together with Articles 120, 125, 126 and 12@yrts of ordinary and arbitration
jurisdiction, including the Supreme Court and thighér Arbitration Court, while hearing a
specific case shall rule in accordance with a l#&w.court is obliged to petition the
Constitutional Court and stay proceedings, shouldriive at a conclusion that the law it
applies is unconstitutional, the degree of jurisdic notwithstanding.

The Constitutional Court of the Russian Federatielivers a generally binding hence
normative interpretation of the Constitution. Ityrterminate normative acts that it has ruled
to be unconstitutional, or it would not permit art antering into forceg(g. a non-ratified
international treaty of the Russian Federation awkedged as being unconstitutional).
Occasionally while ruling that a law is in compleanwith the Constitution, the Court may
clarify its constitutional legal meaning and git® interpretation that would besane qua non
of its constitutionality with a generally bindingnd thus normative, meaning for all law-
applying bodies, including courts of ordinary jdliion.

Rulings of the Constitutional Court resulting inrmative acts recognised as
unconstitutional, losing legal force have the sawperation in time, space and scope of
application to persons as decisions of a law-makiody. Consequently they have general
application which is characteristic of normativésaaf which essentially law-applying rulings
of the courts of general jurisdiction and courtsadbitration are devoid (judgment of the
Constitutional Court of the Russian Federation 6f dune 1998 in the case on the
interpretation of certain provisions of Articles512126 and 127 of the Constitution of the
Russian Federation).

Thus, the rulings of the Constitutional Court irs€s on the constitutionality of laws
and certain other normative legal acts of higheellessentially have normative nature (enjoy
normative force) and as such acquire precedentigetignificance.
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2. The Precedent and Legal Views of the Constitutial Court

Certain essential qualities of rulings of the Cansbnal Court and legal views
present therein draw them close to precedentsinstance, they are applicable not only to a
specific case, but to all similar cases; they as® official in nature which makes them
binding nation-wide. What follows from an indepentddaw-making capacity of the
Constitutional Court is the recognition of the féaat its rulings acquire a precedent-setting
value and turn into sources of law.

The logic of such approach is quite natural forntaas that are undertaking radical
social, economic and political reforms. Normatiwgulation in these countries remains
constantly in a state of contradictory developnuitgn lagging behind, or leaping ahead of
reforms currently underway. That defines the newddonstitutionalisation’ of special and
regional legislation, that is, its incorporatioriara non-contradictory judicial system based
upon the supremacy of the Constitution.

The creation of significant precedents within tpabcess plays an important if not
guiding role. The precedent-setting value of théngs of the Constitutional Court is
displayed most vividly in the resolution of legablissions that arise from controversies
between national legislation and international lawpetween regional and federal laws, or
between special and constitutional norms.

The passing of precedent-setting rulings in thes®mof the exercise of constitutional
judicial proceedings makes up for one of the btasats of legal modernisation. It is here that
legal views of the Constitutional Court as reflelcia its rulings may be related tatio
decidendin the English law.

Precedents set by the Constitutional Court in tlseibstance become a necessary
regulator under the circumstances when radicalrmefoare underway, resulting in the
fundamental changes of the legislation, while seguthe stability of law. Here, through the
practice of the Constitutional Court, law exercisgsultaneously the function of stabilisation
(conservative function) and the function of devet@mt (dynamics).

Practice has proven that by creating meaningfutgatents in the crucial choke-points
of reforms the Constitutional Court manages to ma@nsocial stability without being a
hindrance to innovations. It is shown most conwvigty in the legal views of the
Constitutional Court on matters of social protectioomplaints on these matters have been a
leader among all individual applications filed withe Constitutional Court during the
preceding ten years).

Proceeding from provisions of the Constitution t®nstitutional Court has
formulated and then reaffirmed its legal view adong to which an alteration (including by
means of interim regulation) of earlier rules shlexercised in such a way so as to ensure
the abidance by the principle of securing the amfce of citizens in the law and actions of
state which presumes legal certainty, the maintemaof reasonable stability of legal
regulation, inadmissibility of arbitrary modificatis in the existing system of norms, and the
predictability of legislative policy in the sociaphere. This, along with preciseness and
specificity of legal norms that underlie the demns of law-enforcement bodies, including
courts, are prerequisites for the parties to rasmedegal relationships to be able to
reasonably predict the consequences of their bebaand to be assured of invariability of
their officially recognised status, of their aceuirrights, of effectiveness of their state
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protection, in other words, to be confident thatight acquired according to the current
legislation will be respected by authorities and be realised.

It should be underscored that the ConstitutionalrCperforms a stabilising function
in the exercise of the principle of social stateotigh its rulings and legal views contained
therein, in their totality. At the same time theutiotakes into consideration the existing
economic capacity of the country and proceeds fiteeneed to find a constitutional balance
between competing rights and interests thus makurg that social rights of citizens are
adequately protected while avenues for continuéarnres, including in the sphere of social
policy, are kept open.

Along with their precedent-setting value the leg&ws of the Constitutional Court
carry a prejudicial force for other courts. If armoof special legislation is acknowledged as
unconstitutional, it loses legal force and becomeb. Moreover, not only that norm but
norms with similar content embodied in other nolireaacts may not be applied by courts.

At the same time rulings of the Constitutional Gawith legal views expressed there
make for neither precedent, nor prejudice in tipeirity, for the Constitutional Court or for
other authorities. Rather, they are normative a&ciisgeneriswith certain precedent and
prejudicial features. Legal views of the Constantl Court expressed in its rulings are in fact
a reflection of its lawmaking.

Rulings of the Constitutional Court containing legerms being sources of law
themselves occupy a particular slot in the ovesgditem of sources of law in Russia. Final
rulings of the Constitutional Court are relatedthe interpretation of the Constitution. The
interpretation could be either special (when iachieved through a dedicated procedure, or
interpretation of a particular provision of the Guitution), or casual (incidental) which may
occur in other cases decided by the Constituti@Qualrt, including review of constitutionality
of laws. The legal force of final rulings of the i@titutional Court exceeds that of any law
and amounts to the legal force of the Constitutiself which may not be applied in isolation
from those rulings, let alone contrary to themmight be appropriate to quote a US judge
who said that “the Constitution is what judges #ag”. Respectively, any interpretation of
the Supreme Law of the land given by the Constitai Court in its legal views acquires
constitutional force.

3. Transformation of Legal Views of the ConstituiicCourt in the Course of Time

A ruling of the Constitutional Court is final, itag not be appealed and, respectively,
may not be reviewed. That notwithstanding, the @turignal Court is not rigidly constrained
by earlier legal views from which it can digressteLgoes on and new developments may
prompt the Constitutional Court to set aside itdiealegal views. That happens because the
Constitutional Court while applying and interpretithe Constitution ascertains not just the
“letter” but also the “spirit” of provisions therk@t each consecutive stage of societal
development thus adapting it to changing relatioitsin the society (hence “living law” and
“living Constitution”). Such calibration of earliéegal views does not repeal an earlier ruling,
neither would it result in an overall review of t@®urt’s judicial practice. A ruling would
remain in force and would not be reviewed. So wdhkl legal view expressed therein. The
Constitutional Court will have an opportunity tovigt it in the future when it could meet the
demands of time.
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The mode of digression from earlier legal viewsgisscribed by Article 73 of the
Federal constitutional law “On the Constitutionadutt of the Russian Federation” and by
Paragraph 40 of the Rules of the ConstitutionalrColuthe Russian Federation. It should be
mentioned that similar procedures exist in otheisglictions as well. In particular, they may
be found in Paragraph 16 of the Law on the Fedeoaistitutional Court of Germany and in
Paragraph 48 of its Rules.

Cases decided by the Constitutional Court in witiceviewed the constitutionality of
certain provisions of the Customs Code regardiegattimissibility of extra-judicial seizure of
property may serve as example of alteration ofllegavs. On 20 May 1997 a chamber of the
Constitutional Court passed a ruling acknowledgthg constitutionality of Article 242
(paragraphs 4 and 6) and Article 280 of the CustGode that entitled customs authorities to
seize property as penalty for an offence. The dpergart of that ruling contained a legal
view which made the constitutionality of the af@ielsprovision conditional on the guarantee
of a subsequent judicial supervision over the ldwdss and reasonableness of such decision.
On 11 March 1998 the plenary session of the Catistital Court ruled on the
constitutionality of Article 266 of the Customs @oand of Article 85 (second paragraph) and
Article 222 of the Code of Administrative ViolatisnThe Court ruled that those provisions
were unconstitutional since the seizure of propeotyld only be based on a court order. Like
in the previous case, that legal view could be tbimthe operative part of the ruling. It gave
an interpretation of the ruling of 20 May 1997 aclog to which “a court’s act shall be the
final outcome of a decision to seize a person’perty”. As a result the valid legal view of
the Constitutional Court regarding the seizureropprty is now contained in the judgment of
the Constitutional Court of 11 March 1998. It ist mocidental that the case that resulted in
the aforementioned judgment had been initiatedheypienary session of the Constitutional
Court, although respective published documents meaferred to Article 73 of the Federal
constitutional law “On the Constitutional Courttbé Russian Federation”.

Another departure from earlier legal views occurradhen the Constitutional Court
decided on the constitutionality of legislation w&ding the privatisation of dwellings (also
known as a “ruling on communal apartments” of 1998)e European Court of Human
Rights, too, made statements on the admissibifigydigression from earlier legal views.

When wording a ruling in a new case the ConstihaioCourt may apply either a
restrictive or an expansive interpretation of earegal views.

4. Significance for the Practice of the Constitnéib Court of the Russian Federation of
Principles and Norms of International Law and ofghk Views Expressed by the
European Court of Human Rights

Human and citizen’s rights and freedoms shall beogeised and guaranteed
according to the generally recognised principlesl amorms of international law. Such
principles and norms, as well as internationaltiesaof Russia make up an integral part of its
legal system; an international treaty will prevaihould its rules differ from those stipulated
by an applicable domestic law (Article 15 (paratwa}), Article 17 (paragraph 1) of the
Constitution).

For instance, the Convention for the ProtectiorHafman Rights and Fundamental
Freedoms is incorporated into the legal systerh®Russian Federation.
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The Russian Constitution offers instruments whidbvae for an introduction into the
domestic legal system of new principles and norimternational law and of international
treaties as they emerge, or for an update of egistnes, as they develop. The Constitution of
the Russian Federation does not envisage a comglétrdination of the Russian laws to
international treaties. Provisions of a nationat that do not comply with a treaty would not
lose their legal force. Rather, they will not beplégd to a particular case. In other words, a
treaty would not repeal a national law but woulgogrpriority in terms of application of a
norm of the former over a norm of the latter.

Neither the Constitution, nor the Federal constnadl law “On the Constitutional

Court of the Russian Federation” would oblige tlen§titutional Court to apply sources other
than the Constitution itself. It might seem thatitaral reading of both acts allows for a
conclusion that the Court, while analysing questiohlaw posed before it would refer to the
letter of the Constitution and its comprehensionhat letter as a single code and measure of
law. However, it has been a practice for the Ctutgdnal Court ever since it began hearing
cases, to apply the generally recognised princigpfesnorms of international law as another
measure with which the exercise of constitutionambn rights and freedoms shall be
coordinated.

The Constitutional Court would not limit itself toere references to arguments based
on international law to augment its legal viewsdmh®n the Constitution, but would go
further than that and use those arguments to gléiné meaning and significance of the
constitutional text.

Ratification of the Convention for the ProtectiohHuman Rights and Fundamental
Freedoms by Russia created favourable backgrounithéoConstitutional Court to make use
of the Convention in cases when there is a nestidpe up, enrich, or reinforce a legal view
on a particular issue thus substantiating a rubinigpe Court.

Under Article 32 of the Convention the jurisdictiohthe European Court of Human
Rights shall extend to all matters concerning thterpretation and application of the
Convention and the protocols thereto. Respectithbylegal views of the European Court of
Human Rights that it may outline in its interpretatrulings would be binding for the Russian
Federation.

One may agree with experts’ statements to the teffet a growing introduction of
elements of precedent law testifies to a more foreddal integration of the Russian judicial
system into the international judicial community.

The Russian Federation officially recognised as masory the jurisdiction of the
European Court of Human Rights in matters concertie interpretation and application of
the Convention and Protocols thereto. It followattRussian courts are obliged to pay due
regard to precedent-setting practice of the Eunofi@aurt of Human Rights.

More than once the Constitutional Court made refegs to rulings of the European
Court of Human Rights in its own ruling.g. passed on 27 June 2000, 30 July 2001, 12
March 2001), having evaluated the former essentslsources of law.

On the other hand, what should the Constitutionair€do if Russia is confronted
with a necessity to fulfil a ruling of the Europe@ourt of Human Rights in a case it has lost?
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According to the Convention rulings of the Europ&urt of Human Rights envisage
an obligation to undertake effective measures &vegmt future violations of the Convention
that might be similar to the ones that have bet&abéshed by the Court’s rulings.

An execution of a ruling of the European Court ainkhn Rights may require a
review of domestic judicial decisions that haveeesd into force earlier. According to a legal
view of the Constitutional Court (see judgment of F2bruary 1996) decisions of
intergovernmental bodies may result in review oftipalar cases by supreme judicial
authorities of the Russian Federation, thus awthagithe latter to initiate new hearings with a
view of modification of an earlier decision on sseaeven if passed by a supreme judicial
authority.

That judgment of the Constitutional Court has \afty laid a legal foundation for a
judicial review of cases, should such need arisar@er to carry out a ruling of the European
Court of Human Rights. Though doctrinal disputesutbprecedent are still going on, in
Russia there are no more insurmountable obstanléfseoway to execution of such rulings by
way of judicial practice. Optimum shaping of instrents for such execution is, however,
another matter.

One may imagine the following method of executiémulings of the European Court
of Human Rights. If a ruling resulted from a pautar case and its execution does not require
any alterations in the legal regulation, then sexbcution may be referred to the Supreme
Court of the Russian Federation or the Higher Aabitn Court of the Russian Federation
which would review respective rulings by domestmuts. Alternatively, if rights and
freedoms protected by the Convention were violatethe application of a law in a particular
case and it is the law that is deemed defectiven that law should be subjected to judicial
review by the Constitutional Court.

Thus, the Constitutional Court through its practiedile reviewing laws and other
normative acts, will pass rulings and elaboratall@gws and in doing so it will lean, among
other sources, on the Convention and its interpogteby the European Court of Human
Rights.

The Constitutional Court of the Russian Federasisma judicial body of constitutional
review guides the development of the Russian legstem, as well as its overall law-making
and law-enforcement towards contemporary apprebersf human and citizen’s rights and
freedoms embodied in the European Convention. Cuesely the Constitutional Court is
playing a critical role in establishing and fortifg Russian law as a component part of a
single European legal space founded on the Cororenti

In that regard the Constitutional Court is payirttgmtion to the practices of the
constitutional courts of other countries. It isdsting their legal views on all issues that fall
within judicial constitutional review. That helps tavoid a self-destructive isolation and
allows to pass rulings with due account of an emorsnexperience of foreign constitutional
courts, in other words, within the context of a {gamopean constitutional review that is
exercised by constitutional courts that are dedtitte be custodians and guarantors of the
contemporary constitutional order base on the jples ofRechtsstaaand the Rule of Law.



