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I. Introduction

1. The issue of whether and to what extent nareog should benefit from specific minority
protection is a long-debated one. The controverajgproach to it depends largely on the
absence of a legally-binding and even generallyeptad definition of the term “minority” and
the aim of minority protection regimes both in intgional and domestic law. In the light of
recent trends and developments in the internatigratection of human rights as well as
recurrent discussions on this subject, a Workingupr composed of members of the Venice
Commission was established in early 2004 and suiesely enlarged with other members (Mr
Alfredsson, Mr Bartole, Mr van Dijk, Ms Lazarova ajkovska, Mr Matscher and Mr
Malinverni) and an independent expert (Mr Alfredgswith a view to carrying out further
reflection on the legal and practical significanoéthe citizenship requirement and possible
alternative criteria.

2. Aware of the importance and complexity of ngdter, the Working Group considered that it
would be extremely useful to have an exchangeswfsvon this matter, with representatives of
the other main international bodies dealing wittarity protection. Consequently, the Working
Group held a meeting in Strasbourg on 28 May 20bithwvas attended by the members of the
Working Group, members of the Advisory Committe¢henFramework Convention for the
Protection of National Minorities, the Working Gmowon Minorities within the UN Sub-
Commission on the Promotion and Protection of HuRaghts, as well as the Committee of
Experts of the European Charter for Regional or &ity Languages. Furthermore, the
meeting was attended by representatives of theetagett of the Committee on Legal Affairs
and Human Rights of the Parliamentary Assemblf@{Gouncil of Europe and of the Office of
the OSCE High Commissioner on National Minorities.

3. The reflection process was pursued furthethim ¢ontext of the ¥9meeting of the Sub-
Commission on the Protection of Minorities, whiclok place on 9 June 2005 in Venice.
Following a discussion based on various writtenrsigsions prepared by participants and a
background note prepared by the Secretariat (CDIN{005)001), the Sub-Commission asked
the Working Group to pave the way for a generatlgtthrough the preparation of working
documents aimed at identifying specific minoritghts and the criterion/a (such as long-
standing lawful residence) which could, dependinghe circumstances, be more appropriate
than the citizenship one. It was agreed that traskwvould be carried out in consultation with
the above-mentioned international bodies.

4. Before finalising a draft report and transmmitiit to the plenary, the Working Group decided
to organise a Round Table in Geneva on 16 June ib6the participation of representatives
of the other main international bodies concernedinell as external experts. Participants in the
round table addressed a number of arguments, imguthe implications of a lack of legally

binding definition of the term “minority”, as wells the existence and practical application of
criteria other than citizenship.

5. The present document (CDL-MIN(2006)002) aimgiahg a comprehensive picture of the
international standards and practice, in the ligtitnational examples and bilateral agreements,
as regards the relevance of the citizenship aneérothiteria for circumscribing the circle of

those entitled to minority rights. This report gaes by suggesting to depart from a generally
restrictive stance based on rigid criteria - incog citizenship - and move towards a more
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nuanced approach on the question, drawing intex ah the above-mentioned exchanges held
in Strasbourg, Venice and Geneva and the pointsrfergence identified by the participants.

6. This report tackles the situation of (nationai)norities, whose members have a specific
ethnic, cultural or linguistic identity. It is nditnited to the (national) minorities in the classic
sense since it also covers the so-called new ntie®iimmigrants, foreign workers, refugees).
The situation of other groups like disabled personBomosexuals, who can also be described
as minorities - at least from a social viewpoinis-however excluded from the scope of this
report.

7. This report has been adopted by the Commisgis ... Plenary Session in Venice on ....
Il. International standards and practice
A. The absence of a legally binding definition of theerm “minority”

8. To date, there exists no legally binding d&bni of the term “minority” in international law.
The term “minority” is not a unified concept eitheN texts usually address “ethnic, religious
or linguistic minorities* and regional European instruments on minoritytsigise the concept
of “national minorities™

9. In the inter-war period, the Permanent Courtlrdérnational Justice (PCIJ) already
concluded that the existence of a minority was estion of “fact” and not of “law”, which
made state “recognition” irrelevant under interoradil law>

10. In his study on various legal aspects of theority question for the UN Sub-Commission
on Prevention of Discrimination and Protection oinbfities, Special Rapporteur Francesco
Capotorti provided in 1979 a definition with regaa Article 27 of the UN International

Covenant on Civil and Political Rights (ICCPRMis suggested definition, which included the
citizenship requirement, was however not accepiethé Sub-Commission. The UN Human

! “The beneficiaries of the rights under Article 27CR, which has inspired the Declaration, are

persons belonging to “ethnic, religious or linguéstminorities”. The Declaration on Minorities addke term
national minorities”. This addition does not extetid overall scope of application beyond the groalpsady
covered by Article 27. There is hardly any nation@hority, however defined, that is not also annéthor
linguistic minority, see Commentary of the Working Group on Minostte the UN Declaration on the Rights
of Persons belonging to National or Ethnic, Religio and Linguistic Minorities, ad §6
(E/CN.4/Sub.2/AC.5/2005/2 of 4 April 2005).

2 See in particular the Council of Europe Framew@tnvention for the Protection of National

Minorities of 10 November 1994 (FCNM); see also lttadsinki Final Act of 1975 and the Copenhagen NMegt
of the Conference on the Human Dimension of thef€ence on Security and Cooperation in Europe, 1990
section |, ad 88 30 to 40.

3 See Greco-Bulgarian Communities, PCIJ Seriesd 1M, 1930.

4 According to Capotorti, the term “minority” refeto “a group numerically inferior to the rest of the

population of a State, in a non-dominant positiamose members — being nationals of the State -ep®ss
ethnic, religious or linguistic characteristics fiifing from those of the rest of the population ahdw, if only
implicitly, a sense of solidarity, directed towargeeserving their cultures, traditions, religion ¢teinguage
(Study on the rights of persons belonging to ethreétigious and linguistic minoritids UN Doc.
E/CN.4/Sub.2/384/Rev.1, 1979, ad § 568).
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Rights Committee (HRC), which monitors the impletagon of the ICCPR, has subsequently
adopted the view that Article 27 ICCPR is not liito citizens.

11. At the European level, efforts to come up vathgenerally agreed definition of the term
“national minority” also met with difficulties. Th&enice Commission and the Parliamentary
Assembly of the Council of Europe (PACE) each peggba definitior,but none of these texts
has been entrenched in an international convenfidre most relevant legally binding
instrument adopted under the auspices of the Cloofiéurope, namely the FCNM, contains no
definition of the concept of “national minority”.

12. While the general view has long been thaffiaiien of the term “minority” was &ine qua
nonto make the international protection of minoriteesvorkable regime in practice, opinions
have evolved in the last decade or so. For examptestriking to note that within the Council
of Europe, the Committee of Ministers (CM) has digaged further attempts to come up with a
definition® Even the PACE now no longer calls for a definitiorits latest texts adopted on
minority protectior?. The OSCE High Commissioner on National Minoritéso has not found

it necessary or even desirable to formulate a itiefirfor the purpose of his mandafe.

13. It is to be noted that despite the absenca tdgally binding definition of the term
“minority” in international law, there is wide agment that a minority must combine objective
features (such as language, traditions, cultunadage or even religion, etc.) with a subjective
element, namely the desire to preserve the spegdiments of its identity. Admittedly, this
remains a very broad scheme for addressing minisstyes and States can therefore develop
more detailed criteria — or even propose their alefinition — to tackle minority issues,
provided they do not rely on arbitrary or unjustfidistinctions, which would be the source of
discrimination*

° See HRC General Comment No. 23(50) on ArticléCZPR, ad § 5.1.

6 See hereinafter comments under §8 60-68 (ThéaRwahtary Assembly, I1.B.1.d. p. 18) and 88 69-73
(The Venice Commission, I.B.1.e. p. 21).

! Paragraph 12 of the explanatory report of the MQiads as follows:It should also be pointed out

that the Framework Convention contains no definitad the notion of “national minority”. It was deséd to
adopt a pragmatic approach, based on the recogniti@t at this stage, it is impossible to arriveaadefinition
capable of mustering the general support of all @lof Europe member States.”

8 See in particular CM reply of 13 June 2002 to EARecommendation 1492(2001), whereby the CM
stated that(...) with regard to the proposal for an additionpftotocol to the European Convention on Human
Rights concerning the rights of national minoritieghich would include the definition of national nority
contained in Assembly Recommendation 1201(1998)Ctmmittee of Ministers considers that it is sohsw
premature to reopen the debate on this project (...)"

° See hereinafter §8§ 66-67.

10 See related comments under II. B 2.

1 See EU Network of Independent Experts on Fundéahé&ights, Thematic Comment No 3 on “The

Protection of Minorities in the EU”, 25 April 2005, 10.
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B. The approach followed at the European level
1. The Council of Europe
1.1. The European Convention on Human Rights

14. The European Convention on Human Rights oD1#HR) does not contain specific
minority rights provision€ and, from that perspective, it can only deal with concerns of
minorities in an indirect way. Indeed “everyone”dstitled to the rights guaranteed by the
ECHR as this instrument does not recognise caegaf individuals or minority groups as
bearer of rights.

15. The ECHR has nevertheless proven relevamidi@ons belonging to minorities who wish
to assert the essential elements of their spadsdiatity, as this is mainly possible through the
exercise of the human rights and fundamental fr@sdeohich are protected by this instrument,
such as freedom of assembly and association, ineexfcexpression, respect for private and
family life, freedom of thought, conscience anafieh.

16. The main strength of the ECHR - including gersons belonging to minorities - lies with
its supervisory mechanism, which is of a bindingrelter by the effect of judgments delivered
by the European Court of Human Rights. Furthermitve overall “pluralist ambience” which
extends to forms of association, ideas and waligeptoupled with the commitment to pluralist
democracy of which the ECHR is an expression, cakema difference for minorities: as
evidenced by a growing case-law generated by iddati applications from persons belonging
to minorities, the ECHR s in the process of shaimgits sensitivity to “ethnic” issu€s.

17. Practice under the ECHR shows a clear reloetftom the former Commission and the
Court to attempt a definition of the term “natiomainority”, although the Court has recently
shown its preparedness to review the legal prdogseghich States Parties have denied national
minority status to a given grodp.Since the Court takes the view that a legally inigd
definition of the term “national minority” is notesessary to ensure the full respect for human
rights and fundamental freedoms to individuals ssoaiations claiming to be members of a
minority, it has, consequently, not taken a genstahce on the citizenship criterion as a
possible constituent element of the concept of ritino

18. In fact, a review of the numerous decisions jamlgements made by the Court in cases
involving persons belonging to minorities revediatt- provided that admissibility conditions
are met - the Court stands ready to examine apgeall violation of a substantive right on its
merits, irrespective of the fact that the applicaaly be non-citizen of the respondent State and,
formally speaking, fall outside the scope of a faesdomestic definition of the term
“minority”. For example, important rulings have bedelivered by the Court on the situation of
foreign Roma asylum-seekers in Belgitirand Italy*® Similarly, ethnic Russians from Latvia

12 SeeX. v. Austria No 8142/78, D.R. 18 (1980), pp. 88, 92-93.

13 See P. Thornberry/M. Estébanez, Minority rigmt<$Europe, Council of Europe Publishings, 2004, p.
68.

14 See ECHR [GC] judgment of 17 February 2084rzelik and others v. Polandd 88 66-71.

15 See ECHR judgment of 5 February 20@hnka v. Belgiumin which the Court found that the

circumstances of the arrest and deportation of &liavn nationals of Roma origin from Belgium to Slkia
amounted to an infringement of Articles 5 and 13HRCand of Article 4 of Protocol No. 4 to the ECHR.
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not holding the citizenship of this country havebeable to see their complaint considered by
the Court’ even though the authorities of Latvia are of thmion that members of a national
minority need to be Latvian citizels.

19. In sum, it can be stated that the ECHR oféeqgowerful and efficient mechanism of
protection for persons - be they citizens or nadizans - belonging to minorities, as long as the
violation of classical human rights and fundamefre@doms is at stake, mainly through a state
excessive interference. The ECHR has, however,upestl very limited results under the
prohibition of discrimination as concerns the Staikgation to take special measures on behalf
of minorities to compensate their vulnerable arghdWvantaged position. This state of affairs
may be explained by the inherent limitation of Algi14 ECHR? whose violation needs to be
invoked in correlation with another, substantighti ECHR practice therefore does not seem to
offer examples of rulings promoting special meastwe minority groups, be it in the context of
applications lodged by citizens or non-citizense Hdlditional protocol 12 to the ECHR, which
entered into force on 1 April 2005, might encourégieire developments in this direction,
although its explanatory report suggests somearairtithis respect

16 See decision of 14 March 2002ulejmanovic and Sultanovic v. Italwhereby the Court declared

partly admissible the complaints lodged by a grofipitizens of former Yugoslavia of Roma origin abohe
circumstances of their arrest and deportation fitaly to Bosnia and Herzegovina. The Court subsetiyie
endorsed (8 November 2002) a friendly settlemetwéen the Government and the applicants.

1 See ECHR [GC] judgment of 9 October 2088yenko v. Latviain which the Court found a violation
of Article 8 ECHR in the deportation of ethnic Riass living in Latvia; ECHR judgment of 16 June 300
(pending before the Grand Chamb@&isojeva and others v. Latyiahere the refusal of the Latvian authorities
to regularise the stay of the applicants in Latiéapite their long period of residence in the coumnas deemed
to amount to a violation of their right to respémttheir private and family life under Article 8dHR.

18 See hereinafter footnote 21.

19 Even though Article 14 ECHR explicitly mentiorthe “association with a national minorityas one

non-admissible ground for discrimination, the afldgviolation of this provision has been considesety in
very rare cases by the former Commission and thetCo

20 See Additional Protocol 12 to the ECHR, explanateport, ad § 16(...) The fact that there are
certain groups or categories of persons who aradimntaged, or the existence of de facto inegealitmay
constitute justifications for adopting measuresvitling for specific advantages in order to prometgality,

provided that the proportionality principle is resged. Indeed, there are several international rimsents

obliging or encouraging states to adopt positiveamees (see, for example, Article 2, paragraph 2the

International Convention on the Elimination of &Abrms of Racial Discrimination, Article 4, paragraj®, of

the Framework Convention for the Protection of Natil Minorities and Recommendation No. R (85) thef
Committee of Ministers to member states on legalgation against sex discrimination). However, phnesent

Protocol does not impose any obligation to adomthsmeasures. Such a programmatic obligation woitldl s
with the whole nature of the Convention and itstadrsystem which are based on the collective gntza of

individual rights which are formulated in terms fitiently specific to be justiciable
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1.2. The Framework Convention for the ProtectioMafional Minorities (FCNM)
(a) Analysis of the declarations/reservations undeHGaIM
- Overview of existing declarations

20. The absence of a definition of the concephafional minority” in the 1994CNM itself,
coupled with the particular sensitivity of the issprompted many States to enter declarations
upon signature or ratification, with a view to gigi further precisions on the groups to be
protected

21. Most of these declarations contain a defimitcd the term “national minority” for the
purposes of the Framework Convention and/or aolisthe groups protected. A few other
declarations neither contain a definition nor tts groups protected, but express a view - at
least indirectly - on the citizenship requirem@nt.

22. Out of the 14 declarations containing a dediniand/or listing the groups protected, 8
explicitly mention the citizenship (or the natiahgl of the state of residence as a condition for
persons belonging to national minorities to enjog protection of the FCNFf. The other 6
declarations, however, do not make any referentieetoitizenship requiremefh.

23. Among the States that have entered a decdianataking an explicit link to the citizenship
requirement, some of them have thereby simply ethoelready existing condition entrenched
in their constitutional legal ordé?.For some others, restricting minority rights ttzeins is not
dictated by the actual wording of their Constitatighis step is rather inspired by relevant

A The term “declaration” is used hereinafter toigleste all statements submitted upon signature or

ratification of the Framework Convention, irrespeetof the terminology used by the States and witho
attempting to distinguish between “reservationsi éeclarations” according to the Vienna Conventionthe
Law of Treaties.

= The following 15 countries have made declarationsthe personal scope of application of the

Framework Convention: Austria, Belgium, DenmarkioBg, Germany, Liechtenstein, Luxembourg, Mahe, t
Netherlands, Poland, Russian Federation, Slov&weaden, Switzerland and “the former Yugoslav Reipud
Macedonia”.

= This is the case of the declaration entered byRhssian Federation, which takes the view thaeSta

Parties are not entitled to include a definitiontleé term “national minority” in their declaratignsspecially
when such declarations result in the exclusion ftoenscope of the Framework Convention of non-eiti&zwho
have been arbitrarily deprived of the citizenshipgh®ir state of residence; see also the declaraifoMalta,
which reserves its right not to be bound by thevigion on effective participation (article 15 FCNIM) persons
belonging to national minorities insofar as it éstéhe right to vote or to stand for election,ight which is
reserved to Maltese citizens.

2 These are: Austria, Estonia, Germany, Latvia, dmlBourg, Poland, Switzerland and “the former

Yugoslav republic of Macedonia”. The case of Latsteould, however, be further qualified as the datian
provides for an explicit extension of the scopajoplication to those non-citizens wt..) identify themselves
with a national minority that meets the definitioontained in this declaration (...)dnd adds that these persons
“(...) shall enjoy the rights prescribed in the Frawmrk Convention, unless specific exceptions arsgriieed

by law?

» These are: Belgium, Liechtenstein, Malta, thenldands, Slovenia, Sweden.

% See, for example, Article 35, § 1, of the Consitin of Poland; Article 7 of the State Treaty &5b
re-establishing an independent, democratic Austria.
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provisions of their legal order and/ or is simplgrtpof a general policy towards national
minorities formulated in the context of the implertation of the FCNM!’

24. When considering the text of the declarati@ns, also important to bear in mind that an
explicit reference to the citizenship criterion sloeot necessarily fully reflect the practice
followed by the State concerned in the differeelds covered by the FCNM. In the context of
its monitoring work, the Advisory Committee on th€NM (ACFC) has on occasions noticed
that, despite the official approach of their Goveent, some authorities were not too strictly
relying on the citizenship requirement when dealimgh persons belonging to national
minorities in their concrete sphere of competefites.

25. Another element inviting to take the wordirfgdeclarations with caution is that even in
States that have given their own definition of ten “national minority” and/or a list of the
groups protected without mentioning the citizengniferion, an analysis of the related practice
may indeed reveal that most rights and facilitreda factoavailable to citizens onK/.

26. The current report does not address the isituat States which have included a citizenship
requirement in their legislation without any copesding clause in a declaration or in their
constitutional order.

- Position of the States that have not entered datitars

27. In order to have a meaningful overview of 8tate practice pertaining to the citizenship
requirement under the FCNM, it is necessary toflprexamine whether those States which
have not entered a declaration on the personaksuogpplication, have nevertheless expressed
a view on this issue. This is all the more impdrtsince the majority of State Parties to the
FCNM have not submitted any declaration.

2 See, for example, the case of Germany and tHawiizerland.

See, for example, ACFC first Opinion on Estonfald September 2001, ad § 17, where the ACFC
welcomed that as regards the citizenship criteriba, Governmentle factoappeared to take a considerably
more inclusive approach to the protection of natianinorities than that suggested in the declanat@ee also
ACFC second Opinion on Estonia of 24 February 2@@b§ 25, which states thath® authorities explicitly
endorse the inclusive approach by noting that, evltile declaration specifies the direct beneficsrid the
provisions of the Conventiorit is also apparent thatll provisions of the Framework Convention are
applicable in practice without any substantive tamions, and the norms of the Convention are eguall
available for all persons who consider themseha&siiiging to national minoritie’.

29

28

See, for example, the case of Slovenia, wheré'ahtchthonous” character of the three minorities
protected practically means that only persons hgl@lovenian citizenship may benefit from the petten of

the FCNM (see ACFC first Opinion on Slovenia of3&ptember 2002, ad 88 16-20; ACFC second Opinion on
Slovenia of 26 May 2005, ad 88 28-39); see alsocdse of Denmark, where the importance placed hen t
deep historic ties” of the German minority with tKéngdom of Denmark actually means that only Danish
citizens from this minority can rely on the protent offered by the FCNM (see ACFC first Opinion on
Denmark of 22 September 2000, ad § 16, as well@samerous references made to the Danish citizetie
German minority in the first and second State Respas well as in the comments submitted by the Guonent

of 14 December 2005 on the ACFC second Opiniondé8ember 2004).
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28. A first groups of States is made up of thoseckv have unequivocally indicated they
consider the Framework Convention to be applicableitizens only. Such statements have
been made already in the first State Repbus in the subsequent stages of the monitoring
proceduré’ Here again, some of the States concerned havebtheimply reiterated what is
already enshrined in their constitutional legalenfd For some others, restricting minority rights
to citizens only does not seems to result fromntbigling of their Constitutior®

29. A second group of States is composed of tiwbseh have not stated that they consider the
FCNM to be applicable to citizens only. While itregher certain that some of these States do
not intend to make any difference between citizamg non-citizens when it comes to granting
rights and facilities to persons belonging to @omal minority>* the situation is less clear in
some other States which have not formulated aipositf principle on the issue. It may be
argued that some of them tend to disregard theeniship criterion in practic® but others seem

to rel%/6on this criterion at least in sectoraldi&eldepending on the various rights and facildites
stake:

- Preliminary findings

30. This overview of the position taken by thet&tasignatories to the FCNM as regards the
citizenship criterion clearly shows that there igraat variety of approaches by the different
States. These approaches may in some cases beedlibtaclear constitutional criteria, but
appear more frequently guided by the existenceelgivant legislative provisions and/or the
formulation of a general policy towards nationaharities.

31. A closer examination of national situations,ig done in the context of the monitoring

under the FCNM, would probably reveal that evenStates that have taken a clear position in
favour of against the citizenship requirement, tbe ia declaration or not, that position is not

always consistently reflected in practice. IndeBmestic authorities may appear more flexible
vis-a-visthe citizenship requirement when dealing with ficat cases in their concrete sphere
of competences.

32. In sum, the present overview makes it diffi¢ol identify a dominant trend under the
FCNM as regards the position taken by the Statélenitizenship criterion since a meaningful
pattern of national examples exist in both diredidn addition, it must be kept in mind that this
topic is under constant evolution. The monitoriighe FCNM indeed shows that certain States

% See, for example, paragraph 19 of the first ReplbArmenia; paragraph 1 under Article 3 of thesffi

Report of Serbia and Montenegro.

3 See paragraphs 21-22 of the comments of the &u&vernment on the first Opinion on the Russian

Federation; see also Second Report of Croatia Ufrden the Report of the Ministry of Justice”.

82 See, for example, Article 5 of the Constitutiohalw on the Rights of National Minorities of Craati

which provides for a definition of the term “natadrminority” which mentions the citizenship criteni.

B See, for example, the case of Armenia.

3 See, for example, ACFC first Opinion on Sweder2@fFebruary 2003, ad § 16; first Opinion on the

United Kingdom of 30 November 2001, ad § 14; fidgtinion on Norway of 12 September 2002, ad § 20.

® See, for example, the cases of Azerbaijan, Atband Italy.

% See ACFC first Opinion on Lithuania of 21 Febsu2003, ad 88 18-20; first Opinion on Ukraine of 1
March 2002, ad § 17.
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have (at least partly) reconsidered their appraacthe issue on the basis of the results of the
first cycle’” and this shall become more apparent in the subsegycles of the monitoring.

(b) Monitoring of the FCNM by the ACFC

33. According to Article 26 81 FCNM, the CommitteeMinisters shall be “assisted” by an
“Advisory Committee” in evaluating the adequacytied measures taken by the Parties to give
effect to the principles set out in the FCNM. Aating to Rules 23-24 of Resolution (97)10, the
ACFC shall transmit its “opinions” to the CM, whichthen to adopt its own conclusions and
recommendations on the implementation of the FCINMm its inception, back in 1998, the
ACFC has debated how it would address the persoogle of the FCNM. This was prompted,
amongst other things, by the absence of any defindf the concept of “national minority” in
the FCNM itself, and by the many declarations mayl&tates Parties giving precisions on the
groups to be protected.

34. Mindful that it would be very difficult to cagnup with even a working definition of the
term “national minority”, the ACFC decided that thest way forward was to adopt a pragmatic
approach and deal with personal scope-relatedsssuea case-by-case basis as they occurred
rather than to try from the outset to draw up gainatinciples or rules. The ACFC thus decided,
in 1999, that its stance with regard to the detitama relating to the personal scope of the
FCNM should be pragmatic. It decided to engage oomstructive dialogue with the States
concerned in an effort to encourage them to redensheir positions where this was deemed to
be too restrictivé®

35. Inits first four Opinions, adopted in SeptemB000, the ACFC outlined its approach vis-a-
vis the personal scope of the Framework Convenfidre introductory paragraphs of the

Opinions on Slovakia, Hungary, Denmark and Finlelearly acknowledged that States have a
certain margin of appreciation in this context htithe same time stressed that this is to be

37 For example, Finland is one of the State partiesresthe ACFC has encouraged the authorities tmséder
their approach to the scope of application as éxgthin the state report, especially regardingdistinction
drawn between the so-called “old Russians” (covdrngdhe FCNM, according to the government) and rothe
Russians (not covered). In the second cycle, thbodties, recognize the criticism that this apmtoaas
prompted, including that coming from minority repeatatives. In its second opinion on Finland, tigF& also
affirms its previous view that the Finnish-speakpiggulation of the Aland Islands is to be takew iatcount in
the context of the implementation of the FCNM, awiaority-in-a-minority situation. In the secondaby, the
state report addressed their situation, and ilse amportant to note that ACFC has succeeded enioyg a
dialogue also with the authorities of Aland Islamgsund this question.

8 See the report of the ACFC'$" Bneeting, 13-16 September 1999, item 6, ad §“Ifie Advisory
Committee then proceeded to discuss the conclugti@osild draw from the exchange of views. It agrémat,
taking into account that Governments, when submgittheir written statements on the personal scope o
application of the Framework Convention in genetedd not qualified these as reservations, but rate
declarations, they should be treated as such. ddd&gal analysis allows the Advisory Committeéotlow a
pragmatic approach: the declarations are to be édeed as measures of implementation or as infaonat
concerning the measures taken to implement the &naork Convention. Under Article 26(1) of the Framew
Convention, it is the duty of the Advisory Comraitte examine the adequacy of any such measures. The
examination will be initially carried out by the watry-specific working groups which will, to thieds need to
obtain information about the existence of linguaistiultural, religious and ethnic groups in the oty (as is
expressly provided for in the outline for state adp). It was further agreed that information pided by
States in state reports and other indications comnicg the personal scope of application of the Feavork
Convention in the country will be treated in thensamanner as the above-mentioned declarations. ré\the
working group considers that the envisaged perssoape of application may be too restricted, it wéek to
enter into a dialogue with the State concerned.”
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exercised within certain limits, which were expegsin fairly general termi®. In addition, the
ACFC'’s Opinions included a general call on the &tdb apply the FCNM in a more nuanced
manner and to consider the Convention’s applicationan article-by-article basis, to those
groups that were not explicitly designated as twati minorities” for the purposes of the
FCNM.*® This clause was meant to help ensure that theme nwaobstacle to the future
development of the FCNM, including as regards thealed “new minorities”.

36. The ACFC continued to follow this approachotilghout the first monitoring cycle,
reiterating the “standard” paragraphs relating tticke 3 in virtually all of the Opinions it
adopted. The ACFC explained this approach furtherits Opinion concerning PACE
Recommendation 1492 (2001).

37. Although the ACFC’s reasoning remained venycige in the “standard” paragraphs of its
Opinions, on several occasions the ACFC was muake melicit in its criticism concerning the
exclusion by some States of certain groups fronsto@e of the FCNM:

- For example, as regards Roma and certain othepgriouDenmark? the ACFC took
the view that the Government should enter intoadodue with representatives of these
groups in order to identify any interest they mayeé in being given the protection
afforded by the FCNM.

3 The paragraphs in question are worded as foll§Wse Advisory Committee underlines that in the

absence of a definition in the Framework Conveniisalf, the parties must examine the personal soofp
application to be given to the Framework Conventidthin their country. The position of the [...] Gomment
is therefore deemed to be the outcome of this edaion.

Whereas the Advisory Committee notes on one hatgénties have a margin of appreciation in thispect in
order to take the specific circumstances prevailimgheir country into account, it notes on theathand that
this margin of appreciation must be exercised inaadance with general principles of internationaid and
the fundamental principles set out in Article 3. particular it stresses that the implementation tbé
Framework Convention should not be a source oftextyi or unjustified distinctions.

For this reason the Advisory Committee consideas ithis part of its duty to examine the persorame given
to the implementation of the Framework Conventionorder to verify that no arbitrary or unjustified
distinctions have been made. Furthermore, it abers that it must verify the proper application thie
fundamental principles set out in Article 3.”

40 The paragraph in question reads as folloWsie Advisory Committee further notes that the Repo

provides some information on other groups that@wernment does not consider, at this stage, toovered
by the Framework Convention. The Advisory Committesd the opinion that it would be possible to sider
the inclusion of persons belonging to these groumpthe application of the Framework Convention am a
article-by-article basis and is of the opinion thhe [...] authorities should consider this issueconsultation
with those concerned.”

“ See the ACFC'’s Opinion of 14 September 2001 o€PARecommendation 1492 (2001) on the rights
of national minorities, ad 88 6, 16 and especially worded as followsin the Advisory Committee’s opinion,
the Framework Convention is not an instrument thiagrates on an “all-or-nothing” basis. Even if aaup is
covered by the Framework Convention, it does noesgarily follow that all of the Convention’s aléis apply

to the persons belonging to that minority. Simifaif a minority is not covered by the majoritytloé provisions

in the Framework Convention, that does not necégsarean that none of the provisions is relevantte
members of that group. The Advisory Committee \edighat a nuanced, article-by-article approachthe
“definition” question is not only fully in line wit the text of the Framework Convention but is atyudictated

by it. This flexibility in the implementation ofetiFramework Convention could be made more diffibylt
including a definition in a legally binding Europeanstrument’

42 See ACFC first Opinion on Denmark of 22 Septenff¥0
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- The ACFC has also commented on the situation dficegroups whose specific
identity and desire to preserve that identity wegond doubt but who were not always
considered to fall within the scope of the Framdw©@onvention. Examples include the
groups which at national level were in the majoiiityt which constituted a minority at
regional levef? as well as indigenous peopfés.

- Lastly, on a number of occasions, the ACFC alsomented in detail and with some
criticism on the exclusion from the personal scopepplication of the FCNM, not
groups as such, but certain persons who could tolgbcbe considered as belonging to
minorities recognised by the State. Such is the wdiere the protection afforded by the
FCNM - not in the context of the new minoritiesut wather in that of the traditional
minorities, is restricted solely to those who haegquired the citizenship of the country
of residencé®

38. Apart from the more substantiated criticismdar Article 3 with regard to the exclusion of
the above-mentioned groups or individuals, the AQ#S, in the course of its Opinions,
commented at greater length on the situation afggavhich governments do not consider to be
protected by the FCNM; however, this has been aleagusively in connection with Article 6,
regarding the promotion of a spirit of tolerancd artercultural dialogue, and protection against
acts of discrimination. In the view of the ACFCe tbpirit and the letter of this provision allow
for no limitation of the scope exclusively to thog®ups that are considered to be national
minorities. Starting with its opinion on Ukraindget ACFC has repeatedly expressed this
interpretatiori° The ACFC’s comments in relation to Article 6 inmyaopinions show that the

43 For example, the Finnish-speaking populatiorhefRrovince of Aland (cf the report of the ACFC' 6

meeting, 22-24 November 1999, item 6, ad § 11; AGiFEE Opinion on Finland of 22 September 2000, ad
§ 17), and the so-called “constituent” peoples ofida and Herzegovina, i.e. Bosniacs, Serbs andt&r(cf
first Opinion on Bosnia and Herzegovina of 27 M@p2, ad 8§ 26-28).

“ See the case of indigenous peoples in the RuBsideration, first opinion on the Russian Fedenatio

13 September 2002, ad § 26.

® Cf. ACFC first Opinion on Estonia of 14 Septemi2€01, ad 88 17-18:The Advisory Committee
considers that, bearing in mind the prevailing atitan of minorities in Estonia, the above declapatiis
restrictive in nature. In particular, the citizeriphrequirement does not appear suited for the gssituation
in Estonia, where a substantial proportion of persdelonging to minorities are persons who arrivad
Estonia prior to the re-establishment of indeperogeim 1991 and who do not at present have thecaisizip of
Estonia”; see also second Opinion on Estonia of2#ruary 2005, ad § 26:

With a view to the foregoing, the Advisory Conemitis of the opinion that Estonia should re-examise
approach reflected in the declaration in consuttatiwith those concerned and consider the inclusibn
additional persons belonging to minorities, in pewtar non-citizens, in the application of the Frawork
Conventiofi.

By contrast, see the Opinion on Sweden of 20 Fepr2@03, paragraph 16The Advisory Committee notes
that, upon ratifying the Framework Convention, Sarednade a declaration according to which the natlon
minorities in Sweden are Sami, Swedish Finns, Tdaiees, Roma and Jews. In their dialogue with the
Advisory Committee, the Swedish authorities havdirtoed that the provisions of the Framework Corticen
are to be implemented in the same way for all pesdmelonging to these particular minorities regasi of
whether or not they are Swedish citizens. The Advi€ommittee strongly welcomes this inclusive apph
with respect to the minorities concerned. Bearingriind that a large number of persons concernedrente
Swedish citizens, this inclusive approach contdbub the impact of the Framework Convention arigsh®
avoid any arbitrary or unjustified distinctions Wit these minorities

e See first Opinion on Ukraine of 1 March 2002,8817, in which the ACFC(...) recalls that Article 6
of the Framework Convention has a wide personapscof application, covering also asylum-seekers and
persons belonging to other groups that have ndtiti@nally inhabited the country concerned.”
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situation of groups not considered by governmesifzratected by the Framework Convention —
especially the new minorities — has been raisedemeral occasions in order to condemn an
atmosphere of hostility or intoleranteprejudice, shortcomings or discriminatory practiae
fields such as educatidfithe medid? the attitude of the law-enforcement agerifiaad access

to the labour markeét. There is a clear material link between Articlesnd 6 of the FCNM, and
the ACFC has often, at least implicitly, addressleel situation of groups other than the
minorities recognised by the State concerned,ennticler context of the fight against all forms
of discrimination.

39. When following the ‘article by article’ appadaof the ACFC, the question is to identify
which of the protective measures envisaged in GBIV can be restricted to citizens, and
which other criteria are relevant. It may be useifulthis connection, to make use of the
distinction now generally used in human rights ysial between the threefold levels of State
obligations which apply to all human rights: thdigdition torespect the obligation tgrotect
and the obligation taulfil the rights.

40. The ACFC takes the view that the obligatiorrdspectthe freedoms contained in the
FCNM is generally applicable to all persons beloggto minorities, irrespective of their
citizenship. In general, these are universal hungiits, not limited to minorities. States are
obliged to respect the rights of minorities undeticle 7 FCNM to freedom of assembly,
association and expression, the right of minoritiesler Article 8 FCNM to practice their
religion, and the freedom of minorities under Adi® FCNM of expression and information
including their own media. States are also obligespect the right of minorities under Article
10 81 FCNM to use their own minority language, livgte and public, their right under Article
13 FCNM to manage their own private educationdltingons, and their right under Article 14
81 FCNM to learn their own language. States hadetyto respect the use of these rights also
for minorities, or individuals within the minorisewhether they are citizens or not.

41. Itis also clear from the practice of the ACHR@t the State has a duty to encourage a spirit
of tolerance and intercultural dialogue betweergadlups living on its territory, irrespective of
citizenship (Article 6 81 FCNM) and that an impaittdunction of the State is tprotect
minorities and their members - including non-citige against threats or acts of discrimination
(Article 6 82 FCNM).

42. What remains more debatable is whether thgises which require more active or proactive
measures (the duty falfill) also apply to non-citizens. It seems in particthat the ACFC has
not yet formulated a comprehensive response te thrportant questions:

- While States generally must ensure equality betbee law to minorities, whether
citizens or not (Article 4 81 FCNM), do States haweuty under Article 4 82 FCNM to
adopt proactive measures, in all areas of econ@ndatal and cultural life, even for non-
citizen members of minorities? Selected elementh®fACFC’s practice suggest that
this duty does exist, at least with regard to p@enanon-citizen residents.

4 See first Opinion on Austria of 16 May 2002, a855

8 See first Opinion on Slovenia of 12 September22@@l § 45.

9 See first Opinion on Ireland of 22 May 2003, a8i78

0 See first Opinion on the Czech Republic of 6 Ap801, ad § 40.

1 See first Opinion on Germany of 1 March 20028 &Y.



-15- CDL-MIN(2006)002

- Is the State obliged, under Article 10 82 FCNM (gmndvided the other conditions in
that article are fulfiled such as “inhabited ttaxhally or in substantial humber and
where there is a real need”), to ensure conditimaer which the minority can use their
own language in relations with the authorities? A@&FC seems to admit that non-
citizen individuals who are affiliated with a grotnaditionally residing in the territory
must be entitled, together with those who liveadheefore, to use their own language in
such contexts, but that ‘new minorities’ as suamoa generally demand thisOn the
other hand, could resident minorities affected byualden territorial/constitutional
change (such as the restoration of the independéitice Baltic States or the dissolution
of former Yugoslavia) demand that the language tiaese traditionally used in relation
to authorities can still be used ? It seems thajereeral answer can be given but rather
that each country-specific situation, includingifira socio-historical perspective, plays a
crucial role>®

- The third question concerns language education.rarcitizens legitimately demand
publicly funded education in their own languagenstruction in their language? As in
the previous example, it will probably depend am rlational context. ‘New minorities’,
in the sense of persons who have on their ownentired into and settled in a country
they knew was not their own, are not necessariligleshto demand instruction in their
language. On the other hand, groups of non-citizgseidlents who lived there at the time
of independence or restored independence shoutdingiple have the possibility to
learn their language and, at least to some extérthin education in their language,
especially in primary school. Here again, the praabf the ACFC regarding the Baltic
States and former Yugoslavia has to be carefullyyaad, but overall seems to point to
this directior*

43. With regard to effective participation in pighife (Article 15 FCNM) it is a general rule
accepted by the ACFC that the right to vote andet@lected to certain kinds of public office
can be reserved to citizens, in line with Articke & the ICCPR. The ACFC has pointed out,
however, that this restriction must not go beyomats the legitimate purpose of the restriction
contained in Article 25 ICCPR. The term ‘public\g8ee’ in Article 25 (c) should in particular

2 While no country-specific Opinion of the ACFC hager called for an extension of the right to use a

minority language in official dealings to “new miittes”, a few Opinions have explicitly touched upthe
position of non-citizens belonging to a recognigadority in relation to language rights: see intgadar first
Opinion on Sweden of 20 February 2003, ad 88 1648380; see also second Opinion on Slovakia of 2§ M
2005, ad 8§ 22, 24, 86.

3 For example, whereas the use of the Russian #yggby - or with - the authorities seems to be an

important concern in the second Opinion on Estafi24 February 2005 (see 88 16, 55, 95-98), theafise
Croatian, Serbian or Macedonian in relation with Biovenian authorities is not addressed at dténsecond
Opinion on Slovenia of 26 May 2005. The second @pimn Croatia of 1 October 2004, however, addesse
critical terms (see 88§ 112-114) the status of #i@n language in relation to Article 10 82 FCNM.

>4 Education in the Russian language is indeed &ialegzoncern in the second Opinion on Estonia of 24

February 2005 (see 88 137-149); in this contexntior needs to be made of the general stance takehe
ACFC vis-a-vis the citizenship requirement in Esof...) the citizenship requirement does not appeatesl
for the existing situation in Estonia, where a gah$al proportion of persons belonging to mincegi are
persons who arrived in Estonia prior to the re-ddishment of independence in 1991 and who do nptesent
have the citizenship of Estohiafirst Opinion on Estonia of 14 September 200#,8a17. The general
deterioration of the situation of non-Slovenes friormer Yugoslavia in terms of opportunities torteaheir
mother tongues or to be educated in them is atddetd in the second Opinion on Slovenia of 26 MaQ2 (see
88 110, 112), albeit in more general way.
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be limited only to positions which imply exercisepublic authority, and should not include
employment in service institutions such as railwagcommunication enterprises and others,
even if publicly run.

44. Restrictions to citizens of the right to becetd and to vote should apply only to elections
for regular governmental bodies. The ACFC has fwstance criticized Estonia for their
restriction to citizens of the right to be electedhe governing boards of cultural groups under
the law on cultural autonomy.According to the ACFC, the right also set out irtide 15
FCNM for persons belonging to minorities to effeetparticipation in the economic, social and
cultural life of the country concerned can gengralbt be restricted to citizens. The relevant
criterion would therefore probably be residenca akrtain duration, though the details of this
may still have to be worked out.

(c) Monitoring of the FCNM by the Committee of MinissgCM)
- First monitoring cycle

45. As mentioned above, the CM is assisted byABEC to adopt its own conclusions and
recommendations but keep the final responsibiiitthe monitoring of the FCNM. A survey of
the resolutions adopted by the CM during the fimshitoring cycle shows that the question of
the personal scope of application has been exylaiidressed on various occasions, although
not with full consistency. The most well-known cases concern Denmark anseticountries
which claim to have no minorities on their tertor.e. Liechtenstein, San Marino and Malta.
Other countries also need to be mentioned, subtrklaad, Spain, Estonia and Finland.

46. In the case of Denmark, the CM asked the Govent to give further consideration to the
personal scope, in consultation with those conckerfkis is undoubtedly the furthest the CM
has gone on this subject in the context of theé firenitoring cycle, bearing in mind that the
Government of Denmark had entered a restrictivéads®n upon ratification of the FCNM. It
has to be borne in mind, however, that the Goventrnad never made the effort to give any
serious reasons in the monitoring procedure tafyugs exclusion of certain groups which
clearly had a distinct identity.

47. With regard to Liechtenstein, San Marino aralt®) the CM merely pointed out that there
remained potential for application of a number obvsions of the FCNM, albeit rather
limited>” In view of the fact that neither the governmemtsgiestion nor the ACFC had
identified any traditional minorities in these cties, the CM'’s reference to the “potential for
application of a number of provisions of the FrammgwConvention” can relate only to new
minorities. Such potential should, logically, halso been recognised by the CM in relation to
the other States Parties, and especially thosehwhéx experienced large-scale waves of
immigration in recent decades; however, this washecase.

s See first Opinion on Estonia of 14 September 26618 29.

% Reference is made here solely to cases wherReékelutions contain criticisms in this regard. Eher

are some cases where the Resolutions welcomeftiesehade by the authorities to extend the pelsssape:
see, for example, Section 1, first indent of thedRation on the United Kingdom, ResCMN(2002)9.

57 See Resolution ResCMN(2001)6 on LiechtensteinsoRgion ResCMN(2001)8 on San Marino;
Resolution ResCMN(2001)7 on Malta.



-17 - CDL-MIN(2006)002

48. With regard to Ireland, the Resolution madplieix reference not only to the Traveller
community, but also to the new “immigrant commustiand “other communities”, albeit the
Government held the view that “immigrants, refugaed asylum seekers cannot be considered
to constitute a national minority under the territhe Convention®®

49. With regard to Spain, there is a clear dismmep between the ACFC Opinion and the
Resolution of the CM concerning the personal safpapplication of the FCNM® While the
concluding remarks of the Opinion clearly stress dbhsence of an effective State policy for
implementing the principles set out in the FCNM gaint to the fact that such a policy is
closely linked to the personal scope of applicatbrthis instrument, the Resolution does not
embrace at all this reasoniffy.

50. In some cases, the CM Resolutions containertes or at least potential references to
groups other than those to which the State grawetptotection of the FCNM, including new
minorities. Such references are, however, invariaiplicit and it is doubtful whether the
countries concerned will be prepared to intergrefrt in such a progressive way. Examples are
the reference to the need to promote the natutalisprocess in the Resolution on Estdtia,
the reference to the Russian-speaking populatiod @t to the “Old Russians”) in the
Resolution on Finlanff, and several references to the need to strengétiegusrds in the fight
against discriminatiof?

- Second monitoring cycle

51. In the context of the second monitoring cytie, CM has pursued its monitoring tasks
largely according to the already-established pracivith preparation of its Resolutions, based
on the concluding remarks of the ACFC. The secgrtedResolutions adopted so far repeat, by
and large, the concluding remarks of the ACFCpme cases virtuallyerbatim But there are
also cases where the CM has opted for softer prpaetly echoing the ACFC’s message, but
with toned-down terminology. At the same timesiimportant to bear in mind that all second-
cycle Resolutions “invite” the States to take measuto implement the detailed
recommendations of the ACFC, including those tha aot explicitly repeated in the
resolutions, providing a firm basis to address tirethe follow-up dialogue.

52. As regards the personal scope of applicat@enCM’s second Resolution on Estonia shows
that problems faced by non-citizens are increagingllevant in the context of the
implementation of the FCNM in spite of the resivetdeclaration made by Estonia. Indeed, in
the first recommendation contained in the said Ré&sa, the CM calls for “further positive
measures to facilitate and encourage naturalisatictuding through increased free-of-charge
state language training®. While this recommendation is primarily aimed abmbting

8 See the Government’s comments on the Opiniohefdvisory Committee on Ireland, section I.

%9 See second indent, item 1 of the Resolution gmosgd to § 99 of the concluding remarks of the

Advisory Committee.

&0 See ResCMN(2004)11.
oL See ResCMN(2002)8.
62 See ResCMN(2001)3.

&3 See for example, the Resolution on the Unitedgom, Section 1, last indent, or Resolution

ResCMN(2003)9 on Russia, Section 1 igdent.
o4 See ResCMN (2006)1.
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integration through naturalisation, in practicdaitgets mostly non-citizens belonging to the
Russian minority, i.e. persons which fall outside $cope of the Estonian declaration.

53. As regards Denmark, there have been notewokthglopments in the substance of the
monitoring dialogue, the scope of which clearlygether than the formal declaration. This is
particularly so regarding the Roma, whose conceave become a central issue in the FCNM
process in Demark as well, even though Roma renf@imally speaking, outside the Danish
declaration. Issues concerning Roma — with or witHdanish citizenship - are therefore not
only a key theme for the ACFC, but also in the CNRssolution, in which the Danish
authorities are urged to “find alternative solutidior the Roma children which remain in a
separate Roma class in order to guarantee equztéah ®°

54. As regards Slovenia, it is significant tha @M included several paragraphs related to non-
Slovenes from other parts of the former Yugoslangaiding in Slovenia in its second
Resolution, reflecting a proposal by the ACFC thaluded calls to “look for ways to increase
level of state assistance granted” to them, ancelblyefurther increased the relevance of the
FCNM'’s monitoring process to groups that fall otésihe scope of the formal declaration.

55. In the above cases, the States’ definitionaged in the ratification bill, which means that a
formal change in position would not be a simplé.tés those cases where the State Party has
indicated its position only in the State reportah be easier to adapt the approach on the issue.
Finland is one of the States Parties where the AR&SCencouraged the authorities to reconsider
their approach to the scope of application as exgaiain the State report, especially regarding
the distinction drawn between the so-called “old$tans” (covered by the FCNM, according to
the Government) and other Russians (not coveredhd second cycle, the authorities, while
not explicitly stating any change in their formalsgiion in this regard, recognize the criticism
that this approach has prompted, including thatiegnfrom minority representatives. The
distinction is given only little attention by theC&C in those parts of the second opinion that
relate to substantive paragraphs of the FCNM, dm&d inclusive term “Russian-speaking
population” is regularly used. It will be interesting to see whether the approactaintained

by the CM in its forthcoming Resolution on Finland.

(d) General assessment

56. The above developments are perhaps not eroughrit revisiting the general assessment
that “Governments are generally reluctant to reidenslet alone amend, their approach to the
personal scope of application of the conventf®nThey do, however, indicate that a
significantly more flexible and nuanced approach g@ned ground in the implementation and
monitoring practice under the FCNM, even in thoases where the Government’'s formal
position on the issue has remained intact. It ier@sting to note that a move towards a more
nuanced approach to the definition issue can ket not only in the work of the ACFC, but
also in the work of the CM and, although to a lesséent, in governmental practice.

& See ResCMN (2005)9.
&6 See ResCMN (2006)6.
&7 See second Opinion on Finland of 2 March 200§&®3, 28, 147-152.

o8 See Rainer Hofmann, “The Framework ConventiothatEnd of the First Cycle of Monitoring”, in

Filling the Frame; Five years of Monitoring the Freework Convention for the Protection of National
Minorities (Council of Europe Publishing, Strasbourg, 20@422.
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1.3. The European Charter for Regional or Minokigyiguages

57. The foundation of the European Charter foriéted or Minority Languages of 1992
(ECRML) is the need to promote and protect regiaral minority languages. It combines
concerns relating to conservation of Europe’s listitiheritage and the promotion of diversity
with more conventional concepts such as humansrgd non-discrimination.

58. The ECRML is a normative instrument which doescreate justiciable rights, whether for
minorities or for persons belonging to minoritié&¥hile of necessity it acknowledges the
concept of a minority, it tends to focus more oa toncept of “speakers” of the language in
guestion. The ECRML places, however, obligations States which accede to it. Those
obligations require them to adopt the measuresdawn in it, unless domestic law already
affords the same guarantees as in the ECRML. Ihdhase, the obligations may therefore
eventually result in rights for individuds.

59. The ECRML avoids equating too closely membprsha group of speakers of a particular
language with membership of a national or ethnioamty. While the two concepts are
frequently indistinguishable, they are not necdlgsasnnected, since any language is capable of
being learnt by anyone from any background, who ttem claim to be a speaker of that
language.

60. According to the definition set out in Article(a) ECRML, the expression “regional or
minority languages” does not include the languajesigrants. The term “migrants” applies in
principle to persons of foreign origin who are nationals of an acceding states. The question
as to whether non-citizens can also benefit froennttieasures aimed at protecting a regional or
minority language remains, however, not an easytonanswer: it would seem difficult to
distinguish in practice between citizens and ndimesis speaking the same language so as to
deny the latter and not the former the right to enage of their language in certain contéXts.

1.4. The Parliamentary Assembly of the Council ofdpe (PACE)
(a) Exclusion of non-citizens as a starting point

61. Inits Recommendation 1134(1990) on the rightwinorities, the PACE for the first time
recommended to “draw up a Protocol to the Euro@aivention on Human Rights or a special
Council of Europe convention to protect the rightsninorities in the light of the principles”
stated in this Recommendation. This proposal wigsraged in PACE Recommendation 1177
(1992).

62. The PACE has since exerted pressure on Coohé&lrope Governments to prepare a
treaty, preferably in the form of an additional toml to the ECHR. The PACE has been at the
origin of standard setting for the rights of mities by adopting Recommendation 1201 (1993)

&9 See J.-M. WoehrlingThe ECRML - A critical commentarZouncil of Europe Publishing, Strasbourg

2005, pp. 27, 31.

0 See in particular first Report of the CommittdeEaperts of the ECRML on Slovenia, ad 8§ 35-40,
which calls for the protection of the Serbian, Giaraand Bosnian languages, although they are liagpoken
by foreigners and considered languages of migianthe Slovenian authorities. See also J.-M. WasdyThe
ECRML - A critical commentangouncil of Europe Publishing, Strasbourg 2005,558, 89.
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on an additional protocol on the rights of nationalrmairities to the European Convention on
Human Rightswhich included the proposal of a concrete tektaio additional protocol to the
ECHR.

63. The draft additional protocol contained in Apdix to Recommendation 1201 was not
endorsed by the CM. However, the PACE has succergersuading the implementation of its

provisions in a number of Council of Europe meml&ates, through its role in the

consideration and acceptance of new candidates)\éonbership. The fact that the treaties on
good-neighbourly relations and friendly co-opematamncluded by Hungary with Slovakia in

March 1995, Hungary with Romania in September 1986, Romania with Ukraine in 1997

make express reference to the Recommendation soofethe draft protocol the same legal
standing as the other provisions of those treaties.

64. The PACE has long considered that the teteofiraft additional protocol, as proposed in
Recommendation 1201 (1993), remained an imporéietance document for a new additional
protocol to the ECHR. According to this recommeimtgtwhich sets out a definition of the
term “national minority”, members of a national ity means a group of persons who are
citizens of that State. This is to be understooa @ear citizenship requirement.

65. Subsequent texts adopted by the PACE onghtsrof national minorities repeatedly made
reference to Recommendation 1201 and its defintherein.

66. This definition was clearly confirmed by th&®E in its Recommendation 1255 (1995) on
the protection of the rights of minorities adopted 31 January 199%.In Recommendation
1492 (2001 )pn rights of national minorities adopted on 23 3an2001, the PACE reaffirmed
its position that an additional protocol to the BHTldn the rights of national minorities was
necessary “drawing on the principles contained iecdtnmendation 1201 (1993), and
endeavouring to include therein the definition @tional minority adopted in the same
recommendatiari in order to ensure justiciability of minority ihgs before independent judicial
courts, notably the European Court of Human Rights.

(b) Latest developments

67. In its Recommendation 1492 (2001) , the PAG&duor the first time more specific and
considerably stronger language to make the FCNMnizersal and effective European
instrument on minority protection. In this contettie PACE condemned “the denial of the
existence of minorities and of minority rights everal Council of Europe member states and
the fact that many minorities in Europe are natraliéd adequate protectioff”.

n See PACE Recommendation 1255(1995), ad §Re “Assembly now confirms the principles listed in

its Recommendation 1201 (1993) and the additionatiogol it then proposed, in particular the defioit of a
“national minority” (...)".

2 See Recommendation 1492(2001), ad § 11: Withrdetgethe citizenship criteria, the recommendation
nevertheless stressethat immigrant populations whose members are ¢iizgf the state in which they reside
constitute special categories of minorities, andormends that a specific Council of Europe instnnsbould

be applied to thetn
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68. The latest comprehensive recommendation onghts of national minorities shows a clear
evolution in that the concerns of the PACE havengbkd to focus on the risk of discriminatory
exclusion of minority groups by those States whhelve entered declarations or reservations
upon ratification of the FCNM® Having somewhat shifted its priorities, in Recoemaation
1623(2003) the PACE no longer referred to Recomiatgn 1201(1993) and the necessity to
adopt a definition of the term “national minoritie$he rapporteur stressed in particular that it
would be rather unfortunate if the European statglaf minority protection appear to be more
restrictive in nature than the universal standarasmore so as Article 27 ICCPR is binding for
all State Parties to the FCNM.Bearing in mind that the scope of Article 27 ICCRRnot
limited to citizens, this suggests that the PACHted to warn against undue restrictions of the
scope of application of the FCNM, based on theaiship criterion.

69. The approach of the PACE is still likely tookse in the future as this body regularly
reviews issues linked to the protection of nationedorities, although not always in a consistent
way. For example, a recent recommendation of thEéEPAn the concept of "nation" seemed to
imply that national minorities must be made upitizens only”> The next Recommendation in
preparation, however, seems more in line with Rexendation 1623(2003) as it calls for more
ratifications of the FCNM and the withdrawal oftreive declarations or reservatioffs.

1.5. The Venice Commission

70. The approach of the Venice Commission towdlds question of citizenship as a
constitutive element of the concept of nationalaritres has significantly evolved from its early
years of existence. In that evolution, the Venian@ission has been influenced by similar
contemporary developments of minority protectiothbwithin the UN system and the European
context (OSCE and Council of Europe).

71. The starting point is certainly the proposald European Convention for the Protection of
Minorities prepared by the Venice Commission in3.98deed, Article 2 of this text set out a
definition of the term “minority”, which covered ln“nationals” of the Staté’ The legal
instrument eventually adopted by the member Stdtése Council of Europe in 1994, namely
the FCNM, did however not contain any definitiortloé term “national minority” and made no
reference whatsoever to the citizenship criterion.

& See Recommendation 1623(2003), ad § 6: “Statae®do not have an unconditional right to decide

which groups within their territories qualify astioaal minorities in the sense of the frameworkwvation. Any
decision of this kind must respect the principlenoh-discrimination and comply with the letter apmirit of the
framework convention.”; the PACE consequently chl@ “those States Parties which have ratifiedrdo@ework
convention but have made declarations or resenstio drop them in order to exclude arbitrary anglistified
distinctions, as well as the non-recognition ofaiarminorities” (ad § 11 iii).

" See Doc. 9862 of 19 July 2003, ad § 94.
" See Recommendation 1735(2006), ad § 8; docund&iti2lof 13 December 2005, ad § 2.
. See document 10961 of 12 June 2006, Report dification of the FCNM by the member States of

the Council of Europe”, ad 88 7.1, 7.2 and 7.3.

" The proposed definition state$:dr the purposes of this Convention, the term “mitgd shall mean a

group which is smaller in number than the resthef population of a State, whose members, who drenass of
that State, have ethnical, religious or linguidéatures different from those of the rest of thputation, and are
guided by the will to safeguard their culture, titawhs, religion or languagg in: CDL-MIN(1993)006, ad Article
2.
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72. The first comments discussed by the Venice i@iesion on domestic draft legislation
governing the rights of national minorities confaththis approach in that they held that a
definition not including the element of nationaliyas “incomplete” In its Opinion on the
interpretation of Article 11 of the Draft Protocab the ECHR appended to PACE
Recommendation 1201, the Venice Commission endersgdeast implicitly — the reference to
the citizenship criterion entrenched in the definiproposed by the PACE.

73. The Opinions adopted in respect of CroatiaBoshia and Herzegovina in 2001 represent a
turning point in the approach followed by the VeniCommission. Indeed, the Commission
noted for the time that the restriction of the ootiof minority to citizens only departs,
however, from recent tendencies of minority pratecin international law (Article 27 of the
ICCPR and practice of the HCNM). Furthermore, exdepghe case of political representation
at levels other than the local level, citizenship generally irrelevant to the content of
internationally prescribed minority right$°

74. The subsequent Opinions of the Venice Comanissi relation to several draft laws on
minorities have confirmed this new approach. Hawmgasionally recalled that no binding
international rule was formally prohibiting a céizship requirement, the Venice Commission
has often explicitly encouraged the States condetm&ithdraw such a requirement from their
legislation since this would be more in keepinghwitie purpose of the protection of national
minorities and the most recent developments irrnat®nal law?! This recommendation to
abandon the citizenship requirement was voiced eweme forcefully by the Venice
Commission in the particular political and sociahtext of state succession following the break-
up of former larger federatiofis.

2.  The Office of the OSCE High Commissioner on Natlaviaorities

2.1. Background
75. Citizenship is a notion that has presentedlpnos for many persons belonging to
minorities across the OSCE. This gives rise to tmacquestions and difficulties in several

situations in which the OSCE High Commissioner atidhal Minorities (HCNM) has become
involved.

8 See CDL(1995)014Comments on the draft law of the Republic of Molalmn "the Rights of Persons
belonging to National Minorities” (C. Economidea)l B § 1.

& See CDL-INF(96)4, Opinion on the interpretatidnAaticle 11 of the Draft Protocol to the European
Convention on Human Rights appended to Recommemdb?01 of the Parliamentary Assembly, ad § 3 a).

8 See CDL(2001)74, Opinion on the Constitutionaklan the Rights of National Minorities in Croatial §

4; CDL(2001)71rev., Opinion on the draft law orhtgyof national minorities of Boshia and Herzegayid § 4.

81 See CDL-AD(2003)013, Opinion on the Draft LawAmendments to the Law on National Minorities

in Lithuania, ad 88 5-6; CDL-AD(2004)013, Opiniom dwo Draft Laws amending the Law on National
Minorities in Ukraine, ad 88 16-22; CDL-AD(2005)Q26pinion on the Draft Law on the Statute of Na#ibn
Minorities Living in Romania, ad 8§ 24-30.

82 See CDL-AD(2004)026, Opinion on the revised dtaft on exercise of the rights and freedoms of
national and ethnic minorities in Montenegro, ad38837.
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76. The documents of the OSCE contain no defmitd minorities. Minority rights were
developed within the overall context of the humayhts law. The 1990 CSCE Copenhagen
Document provides that “to belong to a nationalarty is a matter of a person’s individual
choice and no disadvantage may arise from the isgevt such choice®™

77. The former HCNM, Mr Max van der Stoel, haseassl “I know a minority when | see
one”. Furthermore, in his keynote address at theniog of the OSCE Minorities Seminar in
Warsaw in 1994, the former HCNM went on to cladfyminority as follows: “First of all, a

minority is a group with linguistic, ethnic or aufal characteristics, which distinguish it from
the majority. Secondly, a minority is a group whigsually not only seeks to maintain its
identity but also tries to give stronger expressibtihat identity”.

78. Over the years, the HCNM has been involvealmariety of situations and with regard to a
variety of groups, including non-citizens (e.g. 8as ethnics in Estonia and Latvia) and some
without a kin-state (e.g. Crimean Tatars). In hagky citizenship is very closely related to the

idea of integrating diversity. For the HCNM, a pgliof integration means the integration of all

persons residing on the territory of a State, wérethey are citizens or not. The risks of

alienation or isolation leading to tensions, whacpolicy of integration seeks to combat, are not
confined to citizens. Indeed such tensions may wWell exacerbated by the absence of
citizenship.

2.2. Basic principles

79. The focus of the HCNM is mainly political, ged towards conflict prevention. While his
tools are political, his blueprints are based derimational legal standards, including the ICCPR,
the ECHR and the FCNM. These standards map outfrédmework in which political
compromise can be made. They constitute the mininkewel of acceptable behaviour
concerning specific individuals.

80. In all these situations, the HCNM has empldsibkat internationally protected human
rights are universal, also in the sense that thagtrhe guaranteed to everyone within the
jurisdiction of the State without discriminationeHhas stressed that minority rights are an
integral part of human rights and the principakqtial treatment extends to the enjoyment of
minority rights. Indeed, in order to achieve fufjuality, minority rights have to be secured in
addition to non-discrimination measures.

2.3. Outcome

81. In the light of recurrent problems relatingdtzenship and the enjoyment by persons
belonging to national minorities of rights and peges on the basis of equality with other

persons within various States, the Office of theNlNChas reflected upon the underlying issues
and specific problems. To this end, it has beemagedin an internal process of analysis on the
subject of citizenship, based upon practical eepers in real country situations in which the

HCNM has been involved.

82. The essence of the findings of this procesdveasummarized as follows:

8 See 1990 CSCE Copenhagen Document, ad § 32.
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- Citizenship is not a basis upon whiahpriori to exclude the enjoyment of minority
rights. Indeed, both the philosophy and internati¢enw of human rights confer minority
rights on the bases of specific differentiated sestl desires which relate to all human
beings within the jurisdiction of the State, pretisin contradiction to the citizen/alien
distinction. There are very few rights, includifgetrights of minorities specifically,
which are in any way connected to the content tigeriship — the clear permissible
exception being certain political participatoryhig at the central State level and the
right to return to one’s country, which may be reed for citizens under international
human rights law. Consequently, the formal posiobeome States that non-citizens are
not entitled to minority rightper sedoes not accord with the essential impetus oclogi
of human rights.

- Given the limited relevance of citizenship for tiealization of rights generally and the
enjoyment of minority rights in particular, criterother than citizenship appear to be
more relevant as an indicator of an individual'®rigine and effective link”, i.e. a
factual and legal connection with the State. Thi afithe individual to establish and
maintain such a bond is significant in this resp&wsidency, for example, is more
important for realizing the content of the varigights; it denotes a factual and legal
connection, but also a degree of commitment tcStia¢e on the part of the individual.
The longer the period of residency, the more likelg that social ties will develop and
the greater the degree of "insiderness". It caitddly be argued on this basis that those
non-citizens able to demonstrate an “effective "linkth the State e.g. through
permanent residency, could be entitled to exethisgoolitical right to vote or stand for
office, at least at a local government level.

- If citizenship is largely irrelevant for purposdseatitiements to human rights, including
minority rights, the question arises as to whetthisrrelevant at all. The legal content of
citizenship is considered to be very “thin” in terwf the rights (and the duties) which
can be attributed exclusively to citizenship beytimase human rights which are to be
enjoyed by all within the State’s jurisdiction. terms of duties, citizenship is relevant in
relatively few areas, e.g. for military service (@hmay be of declining importance).
However, while the content may be thin, the imparexclusionary role of citizenship
as a legal status was recognized (as a way ofidgnimmigration, expelling non-
citizens, etc.). Citizenship does, therefore, nakifference from the perspective of the
outsider. From the individual citizen's point ofewi, paradoxically, citizenship may
matter more when s/he leaves the territory of thein State, at which point diplomatic
protection abroad and other support including idjie to return becomes important.

83. In sum, it may be concluded that for the HCNkzenship is not a meaningful criterion for
entittement to minority rights (with the exceptioh political participation at the central/State
level) and, following this logic, should not be aked by States for such a purpose.

C. The approach followed at the UN level

84. Citizenship has traditionally been viewed asadter so close to the core of statehood and
sovereignty that international organizations inirthBuman rights standard-setting and
monitoring activities have only made occasionabaals into the questions concerned. It would
seem that these inroads have not always been eaithoated, including in the UN.
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1. Equal Rights for Everyone

85. The main rule is that all human beings arelimre and equal in dignity and rigfits.
Logically, subsequent articles of the UDHR and ¢hoEmany other instruments, like the two
International Covenants on Civil and Political RgICCPR) and on Economic, Social and
Cultural Rights (ICESCR), stipulate that everyomwéh one major exception pertaining to the
running for office and voting in electiofisjs entitled to the rights contained therein. Fur t
purpose of realizing equal enjoyment of everyonealtohuman rights, the prohibition of
discrimination and established special rights goeciel measures, like those adopted to the
benefit of minority persons and/or minority grouppply across the board of civil, cultural,
economic, political and social rights.

2.  The Rights of Citizens and Non-citizens

86. In paragraph 3 of General Comment No. 25 tdaPR5 of the ICCPR entitled “The right
to participate in public affairs, voting rights atie right of equal access to public servitethe
Human Rights Committee stated:

“In contrast with other rights and freedoms recegdiby the Covenant ... article 25 protects the
rights of ‘every citizen’. State reports shouldlimet the legal provisions which define citizenship
in the context of the rights protected by article [Ro distinctions are permitted between citizens
in the enjoyment of these rights on the groundsicé, colour, sex, language, religion, political
or other opinion, national or social origin, pragebirth or other status. Distinctions between
those who are entitled to citizenship by birth #rase who acquire it by naturalization may raise
guestions of compatibility with article 25. Stagports should indicate whether any groups, such
as permanent residents, enjoy these rights onitedirbasis, for example, by having the right to
vote in local elections or to hold particular palservice positions.”

87. The International Convention on the Eliminataf All Forms of Racial Discrimination of
1965 (ICEAFRD) stipulates in Article 1 paragraphhat it “shall not apply to distinctions,
exclusions, restrictions or preferences made bate $arty to this Convention between citizens
and non-citizens”. Despite this inherent limitation the text of the ICEAFRD, its
implementation by the Committee on the EliminatminRacial Discrimination (CERD) has
given rise to innovative comments in relation to4eitizens.

88. In this context, the CERD stated, in paragrdpbf General Recommendation No. 30
entiled “Discrimination Against Non-Citizen&* “Under the Convention, differential
treatment based on citizenship or immigration statii constitute discrimination if the criteria
for such differentiation, judged in the light oktbbjectives and purposes of the Convention, are
not applied pursuant to a legitimate aim, and artepnoportional to the achievement of this
aim.” In paragraph 13, the CERD recommended: “Enghat particular groups of non-citizens
are not discriminated against with regard to actesstizenship or naturalization, and to pay
due attention to possible barriers to naturaliratitat may exist for long-term or permanent

84 See Article 1, paragraph 1, of the Universal Beation of Human Rights of 1948 (UDHR).
8 See Article 21 of the UDHR and Article 25 of iRCPR.

8 In UN document CCPR/C/21/Rev.1/Add.7.

87 Adopted in 2004 and available at:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/e3980aB5B2229¢1256f8d0057cd3d?Opendocument
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residents.” In paragraph 17, it is recommended 8tates “Regularize the status of former
citizens of predecessor States who now residemwilig jurisdiction of the State party”. While
the CERD does not address directly minority rightthis General Recommendation, it called in
paragraph 37 for “the necessary measures to prgwawtices that deny non-citizens their
cultural identity, such as legal de factorequirements that non-citizens change their name i
order to obtain citizenship, and to take measurenable non-citizens to preserve and develop
their culture”.

89. Article 2, paragraph 3 of the ICESC stateseV@oping countries, with due regard to
human rights and their national economy, may deterrto what extent they would guarantee
the economic rights recognized in the present Cavieto non-nationals.” This exception is not
available to developed countries.

90. The Declaration on the Human Rights of Indreid Who are Not Nationals of the Country
in which They Live (adopted by UN General Assentiglyolution 40/144 of 1985) contains, in

its Articles 5-9, a list of the rights that aliesisall enjoy. The Declaration is not subject to a
separate monitoring procedure, but it can be amggiaged by other monitoring instances when
issues concerning non-citizens, non-nationals hexsacome up. .

3.  Non-Citizens and Minority Rights

91. In General Comment No. 23 on article 27 of BEPR, that is on minority rights, the
Human Rights Committee spelled out in paragragh “The terms used in article 27 indicate
that the persons designed to be protected are thlogebelong to a group and who share in
common a culture, a religion and/or a language s&herms also indicate that the individuals
designed to be protected need not be citizenseoSthte party. In this regard, the obligations
deriving from article 2.1 are also relevant, siac8tate party is required under that article to
ensure that the rights protected under the Covesrantivailable to all individuals within its
territory and subject to its jurisdiction, excemhts which are expressly made to apply to
citizens, for example, political rights under d€i@5. A State party may not, therefore, restrict
the rights under article 27 to its citizens alofi.”

92. Following the presentation and debate abeuSthte report by Japan under the ICCPR, the
Human Rights Committee observed in paragraph 18 afoncluding observations, under the
heading of principal subjects of concern and recenaations:

“The Committee is concerned about instances ofridigtation against members of the
Japanese-Korean minority who are not Japanesensiizncluding the non-recognition of
Korean schools. The Committee draws the attentidheoState party to General Comment No.
23 (1994) which stresses that protection undesi@ii7 may not be restricted to citizefis.”

8 In UN document CCPR/C/21/Rev.1/Add.5.
89 In UN document CCPR/C/79/Add.102 of 19 Novem298L
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4. General assessment

93. Based on the arguments above, it would seatrtlthe UN system minority persons need
not have citizenship in order to enjoy human riglmsl minority rightS° In other words, a
group can constitute a minority even if its membgrge not (yet) obtained citizenship. Indeed,
the existence of a minority is and should be atipresf fact and not of law or of government
recognition, as governments should not be allowexktlude minorities or define them away by
non-acknowledgement or by arbitrary denial of eitighip’> Admittedly, non-citizens will not
have the right to run for office or vote in eleaso- at least at the national level -, but minority
persons without citizenship should have accessadtipally all other human rights, including
minority rights. States have significant leeway d&ciding on the criteria for the granting of
citizenship, as long as they do not discriminatén@ir legislation and practices.

D. Concurring application of different international regimes for non-citizens?

94. Non-citizens residing on the territory of a&egi State can be classified into three different
categories in international law. Firstly non-cingemay enjoy the status of “aliens”, i.e. foreign
citizens. Secondly, non-citizens may under cer@mumstances be granted the status of
“refugees”. Thirdly, non-citizens may be “statefgssrsons.

95. In the case of aliens, there is no generatnational instrument regarding their protecfion.
The receiving State has, in principle, the sovereight to admit aliens on its territory and to
govern the regime of aliens residing on its teryifd However, each State has the obligation to
provide aliens residing on its territory with a eétminimal guarantees of norms agreed through
international treaties., irrespective of the tresitngranted to its own citizens. The content of
this principle may be identified on a case-by-daasis, but there is a broad acceptance that it
implies respect of the core of fundamental humgintsi

96. At the same time, aliens living on the tenjtof a given State enjoy the diplomatic and
consular protection of the State of citizenshipné¢éethe State of citizenship may exercise
diplomatic protection when its citizens have swtka prejudice which results from certain
action/measures taken by the authorities of thie $taresidence, provided that such measures
are deemed incompatible with international law after exhaustion of domestic legal remedies.
Moreover, according to the 1963 Vienna ConventiorConsular Relations, the sending State
may intervene for defending its own citizens’ rgghthich should have been observed by the
receiving State (Article 5).

%© Another indication is the fact that the mandaftdhe newly established UN Independent Expert for

Minority Issues does not limit her action to tha##&zens who belong to a minority and experiencggests that
she has already tackled the situation of non-citza her activities.

o See EU Network of Independent Experts on Fundéah&ights, Thematic Comment No 3 on “The

Protection of Minorities in the EU”, 25 April 2005, 10.

92 See, however, UN General Assembly Resolution 4D/df 13 December 1985 - Declaration on the

Human Rights of Individuals Who are not Nationdishe Country in which They Live.

% Nevertheless, States usually agree - on a talave multilateral level - on the treatment apgabte to

nationals of the other Contracting Parties, by tingncertain specific rights or specific regimes, the most
favoured nation treatment.
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97. As regards refugees, the reference documém 5951 Convention related to the Status of
Refugees: This instrument enshrines the principlenain-refoulementwhich means that no
Contracting State shall expel or returmefbuler’) a refugee against his or her will, in any
manner whatsoever, to a State where he or shefdeesscution. As a rule, the State Parties to
this Convention shall grant refugees the samentiesait as the aliens accepted on their territory
(Article 7 of the Convention). Moreover, this instrent sets out a number of rights and
principles. For example, State Parties cannotitigtate against refugees by reference to their
race, religion or State of origin (Article 3 of tlfi@onvention); Article 4 of the Convention
regarding the right to religion provides for a treant not less favourable to the one granted to
the citizens; Article 22 of the Convention regagdihe right to education provides for the same
treatment for refugees as for citizens of the Statkar elementary education is concerned.

98. In the case of stateless persons, the 1954e@bon relating to the Status of Stateless
persons, which has however a limited role in iraéamal relations, sets up a similar framework
for stateless persons as for refugees: principleoofdiscriminatory treatment on the basis of
race, religion or State of origin (Article 3), tteeent similar to the one granted to aliens, unless
the Convention provides for a more favourable ineg.

99. In view of the foregoing, it has been suggesitat extending the scope of certain minority
rights and facilities to non-citizens would creatparallel - or even overlapping - application of
different sets of international norms: protectidnnational minorities and, at the same time,
protective measures for aliens, refugees or statglersons. It has been further argued that the
simultaneous application of these different regimesild result in practical and conceptual
difficulties and contradictions raising issues @icdmination, in particular when the diplomatic
protection would be exercised on behalf of an iwltial already enjoying protection in his home
State as a member of a minority group.

100. Bearing in mind the overall coherence ofghaection of human rights in international
law, it seems, however, that the aforementionedntiad difficulties could be easily avoided.
These specific regimes protecting non-citizens unternational law indeed pursue a specific
goal by responding to a particular need for pratectSuch a goal cannot contradict the very
principles of minority protection, which form pamd parcel of human right3The diplomatic
protection in particular should not be construedaaseans of “compensating” a possibly
deficient implementation of minority rights by theuthorities of the home-State of the
individuals concerned.

o The Convention was amended by the 1967 Protedth, the main scope of enlarging the notion of

refugee. The Protocol is however considered anpedéent international instrument from the Framework
Convention of 1951.

% The same holds true for the possible combinadfasther specific regimes, such as minority protect

and the protection of indigenous peoples; in tagard, see ACFC first Opinion on the Russian Feideraf 13
September 2002, ad § 26:..)The Advisory Committee shares the view, heltheyGovernment and a number
of representatives of the indigenous peoples, thatrecognition of a group of persons as constitan
indigenous people does not exclude persons belgnginthat group from benefiting from the protection
afforded by the Framework Convention (...)".



- 29 - CDL-MIN(2006)002

[ll. ldentification, relevance and admissibility of criteria other than citizenship
A. Existence of alternative criteria

101. The relevance of the citizenship criteriom @secondition for enjoying minority rights has
been both a long-debated and a controversial idgloeeover, international standards and
practice have been under significant evolution @égent decades. While the question of
citizenship has regularly featured prominently hie debate, it should be borne in mind that
other elements, often considered constitutive ofirgority, have also been proposed, analysed
and even implemented in practice. Such elementbedound in various international standards
- legally binding or not — and/or in their corresdong explanatory reports. National legislation
and practice offer further evidence of the releeanfcsuch criterid®

102. It may be argued that the relationship betveeh elements and the citizenship criterion
has often remained unclear: in other words, oneldvbave difficulty to contend that these
criteria have been specifically developed in ordereplace the reference which is still often
made to citizenship. While this may be true, iedgally pertinent to stress that they have not
been developed in a way that would exclude thisipiisy. In any event and for the purposes of
this report, it is important to underline that tredevance of other criteria has already been
analysed and their “workability” has often beendadsn various national contexts.

B. Complex nature of minority rights

103. The protection of persons belonging to miiewiin international law is generally viewed
as a combination of classical individual rights &mg&doms on the one hand and “enhanced” or
“core” minority rights on the other. The first cgtey includes basic rights such as freedom of
association, freedom of expression, freedom of gfehcassembly, freedom of thought,
conscience and religion, respect for private lifd af course the prohibition of discrimination.
These rights, which are enshrined in a number tefnational treaties such as the ECHR, the
ICCPR and the ICERD, are universal in nature amd bz invoked by every human being,
irrespective of his or her affiliation with a miitgr®” It has nevertheless been found
indispensable to repeat them in most if not a#rimitional standards dealing specifically with
the position of minorities since they representeesal and perhaps even foundational
guarantees for persons belonging to minoritieshaut an unimpeded exercise of these basic
rights and freedoms, together with a particularssieity for their key role in enabling the
affirmation of a specific identity, state schempslicies and strategies intended to support
minorities could never be fully operational andegssfuf’®

% For example, a minimum number of pupils for opghinaintaining a minority class is to be found in

several countries, like Hungary, Romania or Poldite traditional presence of a minority in a giverritory is
a central requirement to activate language righthé public realm in countries such as Switzer|&idvenia
or Austria.

o7 See Article 1 ECHR, which states thdh® High Contracting Parties shall secure to eveeyavithin
their jurisdiction the rights and freedoms defiriedsection | of this Conventitin

8 See 8§ 51 of the explanatory report of the FCNMicl refers to Article 7 and reads as follow§hé

purpose of this article is to guarantee respecttfar right of every person belonging to a natiomahority to
the fundamental freedoms mentioned therein. Threseldms are of course of a universal nature, thahey
apply to all persons, whether belonging to a natiominority or not (see, for instance, the corresging
provisions in Articles 9, 10 and 11 of the ECHRY)t khey are particularly relevant for the proteatiof
national minorities. For the reasons stated abavéhie commentary on the preamble, it was decidédctade
certain undertakings which already appear in theHEC'
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104. The second category is made up of “enhanaetore” minority rights. Although this
notion is not legally defined, it embraces a sebtates’ obligations and principles which in turn
result in rights, faciliies and concrete measumden on behalf of persons belonging to
minorities. These enhanced minority rights canringiple not be inferred from the catalogue
contained in the general human rights treatieshay re more demandiiy.They are
entrenched in instruments or provisions dealingcifipally with minorities, such as the
FCNM,'®° the ECRML, the CSCE/OSCE commitments and Arti@léCCPR. Furthermore,
enhanced minority rights are also entrenched itaicepeace treaties and in a number of
bilateral agreements between neighbouring countries

105. Although human rights and fundamental freexlavere originally meant to place an
obligation on States not to interfere with theieexse (i.e. an essentially negative obligation),
subsequent interpretation and especially ECHR leagdrave inferred positive obligations on
the part of the States: the latter now have a ttprotect human rights and fundamental
freedoms against violations which do not emanate fthem. The possibility of such positive
obligations has also been recognised in differemtexts by the European Court of Human
Rights, including that of persons entitled to a@ecton under minority instrumentd:

106. While each person belonging to a minoritpgsjalmost all individual human rights and
freedoms, the exercise of such rights “in commumitth others”, in particular through the
freedom of association, is often indispensableafarinority to be able to preserve and develop
its specific identity. This is, however, not suffict: the exercise of basic freedoms and
enhanced minority rights by members of a minoritgven in community with others - but
without any State involvement whatsoever would npyebably mean nearly insurmountable
difficulties for many minorities to maintain theitentity.

9 This may of course change depending on futureldpwments in standard-setting or in jurisprudence

and case-law; see in this context ECtHR judgmerap@ian vs. UK of 18 January 2001 ad 88 93*04.)The
Court observes that there may be said to be an gngrinternational consensus amongst the Contrgctin
States of the Council of Europe recognising thecispeneeds of minorities and an obligation to peitéheir
security, identity and lifestyle (see ... in partazuthe Framework Convention for the Protection aiftibnal
Minorities), not only for the purpose of safeguaiglthe interests of the minorities themselves dptéserve a
cultural diversity of value to the whole communitpwever, the Court is not persuaded that the cosise is
sufficiently concrete for it to derive any guidanae to the conduct or standards which Contractitates
consider desirable in any particular situation (...)"

100 See for example F. de Varennes, The Rights of Minorities, A commentary on the FGNford

Commentaries on international Law, Oxford Univergitess, 2005, Article 10, p. 304Art. 10 § 2FCNM]

sets outs the conditions under which a state’s athtnative authorities have an obligation to useaional
minority language in contact with members of théljpu That individuals may claim such a right frgablic
authorities is novel from the point of view of immt&tional standards of international and Europeam| since it
is not explicitly recognized in either the ECHRtlog ICCPR".

101 See in particular ECHR judgment Chapman vs. UK &fJanuary 2001 ad § 96, which stresses that

“there is (...) a positive obligation (...) by virtueAoticle 8 to facilitate the Gypsy way of lifssee also ECHR
judgement Cyprus vs. Turkey of 10 May 2001 ad §, 2#dch recognised a failure of the “TRNC” authiert

to make continuing provision for [Greek medium ealian] at the secondary-school level, which was
considered to constitute a denial of the substahéeticle 2 Protocol 1 (right to education).
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107. It follows that organised State action airatdelping minorities preserve and develop the
essential elements of their identity is crucial aothially even dictated by both the letter and the
spirit of relevant international standards, suchhesFCNM% and the ECRML'®® Although
initially somewhat controversial, a State dutyaket positive action is how also widely accepted
in relation to Article 27 ICCPR, as attested by HRC itself®* and corroborated by academic
legal opiniong® The 1992 UN Declaration on Minorities makes itcléhat the rights it spells
out often require action, including protective mgas and encouragement of conditions for the
promotion of their identity and specified, activeasures by the Staf&.

C. Need to target State action through adequate critéa
108. Given the particular nature of minority rgitind the corresponding importance to take

positive action, most if not all State policies agnat protecting minorities provide for and
regulate cultural support through specific legislat assistance programmes, budgetary and

102 See Article 5 § 1 FCNM, which prescribes for tBtate Parties an obligation to “.promote the

conditions necessary for persons belonging to mafioninorities to maintain and develop their cutiuaind to
preserve the essential elements of their identityand largely mirrors 8 7 of the preamble; § 61thé
explanatory report emphasises the existence ofsdiy@ obligation for the Parties in respect ofiélg 9 § 3
FCNM; see also § 38 of the second ACFC Opinion lmvakia of 36 May 2005: The Advisory Committee
recalls that Article 4 of the Framework Conventiand the related paragraphs of the explanatory répas
well as other international human rights instrumgentake it very clear that special measures areamdy
legitimate but may even be required under certa@iouenstances in order to promote full and effectggality

in favour of persons belonging to national min@dti(...)". Although the FCNM undoubtedly requires positive
measures, the scale of such measures may diffardicg to the relevant provisions at issue — seaéd-.
Varennes/P. Thornberry, in: The Rights of Minogti& commentary on the FCNM, Oxford Commentaries on
international Law, Oxford University press, 2005itiédle 14, p. 426 “one tension which will need to be
addressed in a more straightforward fashion in finire is if and how states parties have positibbgations
flowing from Article 14(1), perhaps even finanaiales, when the travaux préparatoires and the Exqitany
Report to the treaty would both initially suggdsstis not necessarily the case. While this isdabjigiven the
FCNM'’s objectives (...) this would need to be spedtifnore clearly (...)"

103 See Article 7 ECRML, which invites the Partiesb@se their policies, legislation and practice eg k

objectives and principles, such akée' need for resolute action to promote regionahonority languages in
order to safeguard thehf81 (c)) and the provision of appropriate forms and means fer tbaching and study
of regional or minority languages at all approprastage’s (81 (f) ); 8 61 of the explanatory report of the
ECRML adds that It is clear today that, by reason of the weakneEsumerous regional or minority
languages, the mere prohibition of discriminatienniot sufficient to ensure their survival. Theydeesitive
support. This is the idea expressed in paragragh(L.)".

104 See HRC General Comment N° 23(50) on ArticleQZPR, ad §§ 6.1, 6.2, and 9.

105 According to F. Capotorti, this provision requsiractive and sustained measures on the part ekstat

including the provision of resources, in order fieaively preserve minority identity (Study on tRéghts of
Persons belonging to Ethnic, Religious and Lingaistinorities, UN Publication, 1979, §§ 217 and h8Bhis
interpretation is shared by other commentatorsh siscP. Thornberry (Minority rights, iollected Courses of
the Academy of European Lawi-2, 1995, p. 337) and G. Malinverni (La Suistda protection des minorités
(art. 27 Pacte 1), inLa Suisse et les Pactes des Nations Unies rekidroits de I'hommep. 241-242); other
scholars have suggested that an obligation to pakéive steps under Article 27 ICCPR can arise/ amlan
indirect way: see C. Tomuschat, Protection of Mities under Article 27 ICCPR, inVolkerrecht als
Rechtsordnung, Internationale Gerichtsbarkeit, Ménmenrechte Festschrift fir Hermann Mosler, Berlin 1983,
p. 970.

106 See Commentary of the Working Group on Minoriti@she UN Declaration on the Rights of Persons

belonging to National or Ethnic, Religious and Limgjic Minorities, ad 88 14, 33 and 56
(E/CN.4/Sub.2/AC.5/2005/2 of 4 April 2005).
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other measure8! Furthermore, enhanced minority rights such as uage rights and
participatory rights almost inevitably necessiti#ie setting up of specific infrastructures and/or
the adoption of special measures to ensure thaetboncerned can make an effective use of
their rights in practice.

109. Against this background, States are confdowith the need to design schemes to support
minority language and culture. In doing so, they egitimately look for certain guarantees to
make sure the impact of their (often long-termpeeff will be maximised and will meet the real
needs of persons belonging to minorities. Sta®tbre often identify - or in practice make use
of - certain criteria which are meant to attest Hmehility of the services offered and the
representativity of the (group of) persons subngtpecific requests for linguistic services or
other cultural support. In this context, a numtealternative criteria can be envisaged, such as
the requirement of a lawful residence, the size ohinority, the length of time on a given
territory or even other criteria likely to attelsetexistence of strong and lasting ties couplel wit
real needs.

110. These alternative criteria must remain fliexiim nature and should therefore not be
applied in an automatic way, without due considenabeing given to the right, measure or
facility at issue. For example, it is now widelyngitted that the numerical size of a minority can
be taken into account to determine to what extemtam rights and measures can be
implemented in favour of persons belonging to nities' This does not mean, however, that
the same numerical threshold should be requiredliftine rights concerned. For example, while
a sizeable percentage may legitimately be askedrtmluce bilingual topographical indications,
the right to make use of a minority language ingiadl (criminal) proceedings or the right to use
one’s surname and first names in a minority languagd their official recognition cannot be
subject to the same threshold. In other words acethapproach, based on the right or measure
at issue?® seems also required in the use of these otheriarit

D. Lawful residence

111. International standards specifically desigfedpersons belonging to minorities do not
explicitly mention the requirement of a (lawful)sigence. The notion of residence had been
included in the draft additional protocol on thghts of national minorities to the ECHR
adopted by the PACE® Moreover, several declarations/reservations emhtepen ratification

of the FCNM make mention of it! In both contexts though residence is envisaged as
constitutive element of various attempts to deftmeterm national minorities, rather than as a
particular criterion to be relied upon for certapecific minority rights and facilities.

107 For an overview of such State policies, see éh@vant introductory parts of the state reportsstibd

pursuant Article 25 § 1 FCNM (www.coe.int/minorgje
108 See comments related under II, B, 1.2 (b), Maitigpof the FCNM by the ACFC.

109 For a somewhat similar, article by article appioasee comments under

110 See PACE Recommendation 1201(1993), draft additiprotocol ad article 1 (a).

1L See the declarations/reservations entered by &@wsrmLatvia, Estonia, Poland and the Russian

Federation.
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112. State practice, however, suggest that themaff (lawful) residence is often used or
referred to as a condition, even implicitly, forrmeentitled to certain rights and measures. For
example, States often set up minority consultagtonctures with a view to identifying regular
interlocutors who can express the needs of peiselosging to minorities and submit requests
for financial or other support for their initiatseChannelling positive measures, such as support
for cultural initiatives, through such structuresndeed meant to ensure a well-targeted impact
on those concerned. Several types of consultatiechemisms coexist in European practice,
ranging fromad hoc consultative commissions, advisory bodies to &awint and/or the
Government, to systems of cultural autonomy invavthe setting up of minority councils
through free and secret ballot.

113. States usually try to ensure a certain reptasveness of the minority consultation
structures they establish and may therefore adwmislative provisions governing their legal
status. In this context, the requirement of a mimmnumber (or percentage) of persons who
belong to a given minority and reside in the copntor in a given administrative division of it -
is commonly prescribed among the conditions laigdin such regulation's?

114. In principle, the requirement by a State Wmigho establish consultation mechanisms
and/or provide support for cultural and other atities, namely that a sufficient number of
persons belonging to a minority are legal residestgistifiable and does not seem to have met
with objections from human rights treaty bodiEsLawful residence actually testifies to the
existence of a factual and legal link between augrof persons and the State. The latter may
therefore legitimately ask for some evidence ohsatink, including through the requirement of
a lawful residencé&** before creating new consultation structures, takiositive measures and
thereby committing public money for minority groups

12 See for example Article 3 of the Law on Ethnio@ps in Austria; Article 24 of the Constitutionad

on Rights of National Minorities in the Republic Gfoatia; Article 2 of the Law on Cultural Autononigr
National Minorities of Estonia; Articles 31-32 dfet Act on the Rights of National and Ethnic Miniestof the
Republic of Hungary; see also Article 40 of the fDtaw on the Statute of National Minorities of tRepublic
of Romania.

13 Concern has been expressed by the ACFC in rel&tithe numerical conditions placed on the setting

up of minority committees at regional and localelkin the Czech Republic (i.e. a minimum of 10%the
administrative territorial unit concerned) but tekesemed mainly motivated by the fact that thersgttip of such
committees was actually considered a preconditipthb Czech authorities for granting linguistichig see
ACFC second Opinion on the Czech Republic of 24ty 2005, ad 88 174-176.

14 The requirement of a lawful residence must ofrseunot be coupled with excessively rigid rules

and/or be implemented in an arbitrary or discrirtoma way: see in this context ACFC first Opinion tive
Russian Federation of 13 September 2002, ad §%3943and 110, which singles out the residencysteggion
regime as problematic in that it hampers accesgdcation and other rights for persons belonging to
minorities. The ECHR on its part held a 10-yeaid&sce requirement compatible with Article 3 Pratot
ECHR (right to free elections), but the case wagy \apecific and probably unique in that it concerre
provincial election in New Caledonia (French Ovessé erritories), whose status amounted to a tianait
phase prior to the possible acquisition of fulls@ignty and was part of a process of self-detaatitin (ECHR
judgment of 11 January 2005, Py vs. France, ad1885. In thePolacco and Garofal@ase, only those who
had been living continuously in the Trentino-Alt@ige Region for at least four years could be reggst to
vote in elections for the Regional Council. Thenfier Commission took the view that that requirenvesis not
disproportionate to the aim pursued, given theargiparticular social, political and economic a&iton. It
accordingly considered that it could not be regdrde unreasonable to require voters to reside toera
lengthy period of time before they could take partlocal elections, in order to acquire a thorough
understanding of the regional context so that theie could reflect the concern for the protectdinguistic
minorities Polacco and Garofalo v. Itajyno. 23450/94, Commission decision of 15 Septerhibé, DR 90-A,

p. 5).
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115. It should be stressed, however, that an iadditrequirement such as the citizenship
criterion has often been criticised in the sameecdrby different international bodies in that it
could not be reasonable or might in some cases tteadbitrary exclusions> The Venice
Commission itself has already questioned the adlniligs of restricting certain cultural and
linguistic rights to citizens only and highlightedthis regard the exclusion of non-citizens from
membership in a system of cultural autonomy as agih associations established to promote
and protect the identity of minoritié¥

E. Numerical size of a minority

116. The qualification as a minority shall not elegp on the numerical strength of a group.
Indeed even tiny groups are to be considered cougrehe instruments protecting minorities,
provided they meet the necessary objective elemamdis express the wish to cohere as a
minority with a view to preserving their specifaentity. This is attested both by State practice,
which contains numerous examples of protection tgcho tiny minorities?’ and findings
adopted by international bodi&s.

117. While numbers may nper sejustify the exclusion of a group from the gengnaltection
any minority is entitled to, they are not withoekavance when it comes to determining the level
of protection granted to a minority. General hunmgts can of course not be subject to
restrictions based on numbers but enhanced mimigtys can. This is especially the case for
those language rights and facilities which go beytire mere personal right to use one’s
language freely in private and in public, whiclaliseady guaranteed by articles 8 and 10 ECHR.
Most frequently quoted examples include the righihbke use of a minority language in official
dealings, the right to minority language educatmal the display of bilingual topographical
indications.

15 See ACFC second opinion on Slovakia of 26 May52@@l § 21-24; ACFC first Opinion on Estonia
adopted on 14 September 2001, ad § 29 and secanib@pn Estonia adopted on 24 February 2005 a6688
69; ACFC second Opinion on Hungary of 9 Decembed42(ad § 22; ACFC second Opinion on Croatia
adopted on 1 October 2004, ad 88 28-30; ACFC seGmidion on Romania adopted on 24 November 2005, ad
§ 30; UN Human Rights Committee, General CommeniB{(27), ad § Tn fine, Commentary of the Working
Group on Minorities to the UN Declaration on thegis of Persons belonging to National or EthnidjgrRaus

and Linguistic Minorities, ad 88 50-51 (E/CN.4/S2AC.5/2005/2 of 4 April 2005); See EU Network of
Independent Experts on Fundamental Rights, Ther@atioment No 3 on “The Protection of Minorities hret
EU”, 25 April 2005, p. 10.

116 See Opinion of 25 October 2005 on the Draft Lawtle Statute of National Minorities living in

Romania (CDL-AD(2005)026), ad 8§88 30, 36 and 56<#& also Opinion of 30 June 2004 on the reviseft Dra
Law on Exercise of the Rights and Freedoms of Mafticand Ethnic Minorities in Montenegro (CDL-
AD(2004)026), ad § 34 which mentions cultural rgght

17 For an overview of the minority groups — incluglismaller ones - considered protected by the FCNM

by the State Parties, see state reports submipi@suant Article 25 § 1 FCNMwiww.coe.int/minoritie} ad
Article 3. For example, Slovenia committed itself énsure the specific rights of the Italian and ¢hrman
minorities ‘irrespective of their numberéfirst state report of 29 November 2000, ad 8.11)

18 See the call for special attention to the neddsumerically smaller minorities in ACFC first Opdm

on Poland of 27 November 2003, ad § 44; ACFC fihion on the Russian Federation of 13 Septemd@g 2
ad § 75; ACFC first Opinion on Moldova of 1 MarcB(2, ad § 76; ACFC first Opinion of 1 March 2002 on
Ukraine, ad 88 34, 42 and 65.
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118. Different expressions can be found in theesmponding international standards, such as
“substantial numbers”, “sufficient demand”, “nuneaii strength®*® or “number considered
sufficient/justifying measures® At least some forms of limitation - based on nuraben the
enjoyment of language rights and facilities mustefore be regarded as compatible with these
expressions. It is no coincidence that internati@tandards do not specify further which
proportions or percentages should trigger the sight facilities at issue since the assumption is
that flexibility is needed in this respect to admgly cope with the variety of national
situations:*

119. Practice suggests that several States haven@e precise conditions pertaining to
numbers in their legal order, including through tletrenching of numerical minimum
thresholds in relevant statutory provisions. Thia useful step as the absence of a legal basis in
domestic law for the use of minority languages wenea complete discretion left to the
authorities to decide on the admissibility of sachise do not seem acceptadffeNumerical
thresholds, albeit permissible and regularly useduld not be demanding to such an extent as
to impair the very essence of language rights @sgns belonging to minorities or deprive
these rights of their effectivene$s.Furthermore, it seems preferable not to base idasi®n

the maintenance or closure of minority languagesea exclusively on minimum numbers but
rather balance such numbers with other criterialguseful to determine needs and assess the

19 See Atrticles 10 § 2, 11 § 3 and 14 § 2 FCNM; OSl#b Recommendations regarding the linguistic
rights of national minorities ad “names”, Recomnmatiwh 3; OSCE The Hague Recommendations regarding
the education rights of national minorities ad “ority education in vocational schools”, Recommeiudai5

and explanatory Note ad “general introduction”f |zeragraph. See also Commentary of the Workingu®iom
Minorities to the UN Declaration on the Rights oérBons belonging to National or Ethnic, Religious a
Linguistic Minorities, ad § 60 (E/CN.4/Sub.2/AC.B0O5/2 of 4 April 2005) which mentionster alia “the size

of the group as one of the factors to be taken into accoumliénimplementation of Art. 4.3 of the Declaration.

120 See Articles 8 § 1 (a)iii, 8 § 1 (b)iv, 8 § 1igg)8 § 1 (d)iv, 882,98 1,10 § 1, 10 § 2 ald§l2 of the
ECRML.

121 See § 66 of the explanatory report of the FCNMe @lso § 35 of the explanatory report of the

ECRML: “A key expression in this provision is "number obpge justifying the adoption of the various
protective and promotional measures”. The authdrghe charter avoided establishing a fixed percgetaf
speakers of a regional or minority language at ®oae which the measures laid down in the charteukh
apply. They preferred to leave it up to the statagsess, within the spirit of the charter, accogdio the nature
of each of the measures provided for, the appraprimumber of speakers of the language requirectHer
adoption of the measure in question

122 See ACFC first Opinion on Azerbaijan of 22 May30ad §§ 56-57; ACFC first Opinion on Poland of
27 November 2003, ad 8. 67. See also examplesdjbgt€. de Varennes/P. Thornberry as concerns fualls
clear demand thresholds aimed at triggering th@dioiction of minority language education, in: ThighRs of
Minorities, A commentary on the FCNM, Oxford Comrtaaies on international Law, Oxford University gges
2005, Article 14, p. 420.

123 The ACFC has for example repeated that a nunieticashold requiring that the majority — be it

absolute or relative — of the population concerbebbng to the minority to activate the rights f@es under
Article 10 (2) FCNM was too high and therefore ddoges an excessive obstacle: see ACFC first @piin

Bosnia and Herzegovina of 27 May 2004, ad § 81; @diFst Opinion on Croatia of 6 April 2001, ad §§8-44;

ACFC first opinion on Moldova of 1 March 2002, aé®. ACFC first opinion on Ukraine of 1 March 20G2|

§ 51. See also F. de Varennes/P. Thornberry, ia:Rights of Minorities, A commentary on the FCNMkfard

Commentaries on international Law, Oxford Univergitess, 2005, Article 14, p. 427.
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level of demand®® More generally and without questioning the practi€ adopting thresholds
or percentages, States may also opt for less atitoonigeria which would reserve a real margin
of appreciation for the authorities, thus makingassible to take into account the numerical size
of a minority as one element in a general balahagerests before reaching a decision.

120. In view of the foregoing, it seems justifelibr States to rely on the numerical size of a
minority - often in combination with other criterawhen confronted with a choice to be made
on the extension of language rights. As part oé @srenhanced minority rights, language rights
indeed involve significant (financial and otherfoef by the State, mainly through positive
measures, in order to be fully operational in pcact~or example, to be able to process requests
received in a minority language or even to resparglich a language certainly requires from
the authority or public service concerned a minimafmastructure, qualified staff members
and/or translators, language training for civivsets, etc. The argument is all the more valid as
concerns the creation of real opportunities to iveceninority language teaching within the
education system. In this context, it is legitimiatethe State to take into account the capacity of
a minority to contribute to the durability of sushkrvices and facilities over time, notably by
looking at its numerical size. The level of proi@ctmay therefore depend on the numbers of
minority members in a given area of the State|east of all for reasons of practicability.

F. Time factor and link with a territory

121. “Minority area” provisions are to be foundniternational standards. This is mostly - if not
exclusively - the case in relation to core minonights, i.e. essentially language rights.
lllustrative examples include the expressian areas inhabited by persons belonging to
national minorities (...) traditionally (..”)used in Articles 10 82, 11 83 and 14 82 FCNM,
which respectively deal with the use of minoritwdaages in relation with administrative
authorities, bilingual topographical indicationsdaminority language teaching. Such clauses
clearly allow for some form of territorial limitatns by the States. Indeed it would not seem
reasonable to oblige them to make, for examplepntynlanguage education systematically
available across the whole country, including eearwhere there is no evidence of the presence
of a minority, at least for a significant period tohe. The ECRML proceeds from the same
assumption in that most of its provisions contaiteraitorial clause vithin the territories in
which such languages are uged”

124 See ACFC first opinion on Austria of 16 May 20@d, § 63; see also ACFC first opinion on Germany

of 1 March 2002 ad § 60:The Advisory Committee considers that the minimequirement of 20 pupils to
continue to run a class offering minority languagaching is very high from the point of Article @fithe
Framework Convention. Apart from the fact that thenicipality of Crostwitz lies in an area “traditially”
inhabited by Sorbians in the meaning of this priovisit should be stressed that, as well as theeper of the
children concerned, the Sorbian Council of the ®aRarliament, certain municipal authorities and the
umbrella association of Sorbians, among othersehexpressed strong opposition to the closure, sipwtiat
there is sufficient demand for the class to be laari. For F. de Varennes/P. Thornberryg feading of
Committee practice on this issue suggests thatnleehanical” application of numerical criteria wad not do
justice to the nuances of individual cases: th& thumbers game” is a game played in particular s
where there are different demands, needs, andlgibiiss’, in: The Rights of Minorities, A commentary oreth
FCNM, Oxford Commentaries on international Law, @xf University press, 2005, Article 14, p. 421; atso
D. Wilson, A critical Evaluation of the first Ressilof the Monitoring of the FCNM on the issue ofridiity
Rights in, to and through Education, in: FillinggetRrame — Five Years of Monitoring the FCNM, Coufi
Europe Publishing, Strasbourg 2004, pp. 185-186.

125 For an analysis of the ECRML concept of a langtsterritory, see J.-M. Woehrling, The ECRML - A

critical commentary, Council of Europe Publishiggrasbourg 2005, pp. 65-66.
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122. The question of the length of time needethefpresence of a minority in a given area
cannot receive a general, abstract answer. A tioadil” settlement may probably require a
continuous presence over years, perhaps even gensraalthough it is not possible to
articulate any precise time lintit® This requirement needs to be distinguished froat ¢
longstanding and lasting ties with the state atiessce, which is often considered a constitutive
element in various attempts to define the term tmity”.*>’ The purpose of the latter is to
require a traditional (or even historic) presentca minority group in the territory of the State,
not in a specific area of it. It is thus not usedaacriterion to decide on the activation of
enhanced language rights in specific areas, buenais a general test to decide on the granting

of minority protection statu€®

123. In view of the foregoing, territorial limitahs - coupled with time requirement - in the
availability of linguistic rights and facilities em in principle admissible. They should, however,
be based on reasonable and objective criteriaekample, States may check the traditional
presence of a minority in a given region ugintgr alia census results, although in this case they
must not base themselves exclusively on the lagsus figure but rather consider such results
over a longer period of timé? Moreover, the designation of certain zones forghmose of
applying these “minority area” provisions should be made in too rigid a way so as to exclude
any possibility for a more flexible application jirstified, individual caseS° What essentially
matters eventually in the use of territorial resions is that persons belonging to minorities do
not lose their status — and thereby all protectiowhen they take residence outside their
traditional area of settlement. It should therefoee accepted that the range of rights and
facilities at their disposal can be reduced, predithe authorities ensure that the specific needs
of these persons living outside their traditiomaka of settlement are being cateredor.

126 See explanatory report of the FCNM, ad § ‘§6:) the Framework Convention deliberately refrains

from defining "areas inhabited by persons belongingnational minorities traditionally or in substtal

numbers". It was considered preferable to adopteailile form of wording which will allow each Paky
particular circumstances to be taken into accourtte term “inhabited ... traditionally” does not eefto
historical minorities, but only to those still Ing in the same geographical area (see also Artidleparagraph
3, and Article 14, paragraph 2).”.

127 Seeinter alia declarations entered upon signature/ratificatibthe FCNM by Austria, Estonia, Latvia,

Luxembourg, Switzerland. See also Art. 1 of thetdadditional protocol contained in PACE recommeiata
1201 (1993).

128 The ECRML has a somewhat different perspectivihigmrespect since the definition set out in Agtic

1 requires that regional and minority languagee they territorial or non-territorial - aréraditionally used to
be covered by this instrument; the length of timlarguage with a territorial base has been presgibdnally
remains however important as many provisions cdn loa applied in such regions and not across thelavh
country (see J.-M. Woehrling, The ECRML - A crificammentary, Council of Europe Publishing, Strasigo
2005, p. 58-59).

129 See ACFC first opinion on Austria of 16 May 20G2] § 53; see also ACFC second opinion on

Slovakia of 26 May 2005, ad § 87.

130 This is all the more important in those Statesctvhattach particular weight to the principle of

territoriality. In this context, see ACFC first Qydn on Switzerland of 20 February 2003 ad 8§ 112P2and
69, the latter paragraph of which concerns in paldr the enrolment of pupils in schools with instion in the
minority language in municipalities located on #dge of a minority area; see also ACFC first Opinim
Slovenia of 12 September 2002, ad 88 18-19 andAGFC second opinion on Slovenia of 26 May 2005, ad
8§ 132-136, which addresses the situation of tHo$eg in the immediate surroundings of the so-edll
“ethnically mixed areas”; ACFC first Opinion on Atia of 16 May 2002, ad § 16.

131 State practice and FCNM monitoring seem to carate this view: see for example ACFC first

Opinion on Switzerland of 20 February 2003, ad 8 22FC first Opinion on Germany, ad 8§ 16; ACFC ffirs
opinion on Austria ad § 16; see, however, also 2ACFC first opinion on Denmark of 22 Septemb8b@
and 8§88 40-41 of ACFC second Opinion on Denmark bE8ember 2004 for a different national practice.
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IV. Findings and conclusions
A. Definition of the term “minority”

124. The term “minority” has not been given a ligghinding definition in international law.
Furthermore, different categories may be coveredthhy term: in the UN system, the
beneficiaries of the rights under Article 27 ICCRIR persons belonging to “ethnic, religious or
linguistic” minorities and the 1992 Declaration adte category “national” minorities. In the
European context, the term “national minority” referred and can be found in the FCNM and
in the OSCE documents.

125. The general attitude towards attempts toge®p common definition has gradually
changed. Whereas until the early nineties, it wldHat a legally binding concept of “minority”
was needed in international law, it has becomeassngly clear in the last decade that efforts to
bring about such a definition would not be sucagssid could even lead to a weakening of the
minority rights regime. A definition would indeee bkely to reflect only the smallest common
denominator. It follows that in the future, termimgy and concepts are unlikely to be defined
and unified in international law. Recent experienbewever, has shown that through a
pragmatic approach the corpus of international soprotecting minorities is workable in
practice, even without a legally binding definition

126. Bearing in mind the absence of a legally inigpdiefinition in international law, a number
of States have chosen to formulate their own defmiof the term “minority”. Most of them
have done so through a declaration submitted duhegaccession to the FCNM and/or in
general laws on minorities. While a general debnitat the domestic level is neither required by
international standards nor indispensable to retidesaid laws operational, it is widely seen as
acceptable in international law, provided that tedinition does not result in arbitrary or
unjustified distinctions or, indeed, in a standafgbrotection that is inferior as compared to the
international standards concerned.

127. The inclusion of a citizenship requirementigeneral (domestic) definition should be
avoided as not being in conformity with the objact purpose of minority protection. Such a
restrictive element, which should also be avoidedai declaration, is likely to have
discriminatory effects by excluding certain membsrainority groups who might also wish to
preserve their specific identity. For example,sitlikely to give the wrong signal that non-
citizens cannot be entitled to rights and facgitighich exist for minorities: in reality, human
rights are universal and most of the enhanced itynoghts - especially linguistic ones -
already available to a minority group should notdfesed to certain individuals on the basis of
their citizenship as such a differentiation woultdty be in compliance with the principles of
equality and non-discrimination.

B. Minority rights and related State obligations

128. Minority rights should not be regarded ass#ratt category, nor interpreted and analysed
in isolation from the human rights family. It istmar a combination of classical (universal)
human rights - which are often exercised in comtyunith others - and enhanced minority
rights/facilities. While the former may occasiogadintail positive obligations from the States,
the latter undoubtedly and inherently necessitatenaerted, coherent and sustained state action
aimed at offering adequate opportunities and piogid range of linguistic and other rights and
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facilities. Hence due regard must be given to ¢himplex set of rights and obligations in any
attempt to determine the exact scope of a statéanahrough the use of relevant criteria.

129. Positive action is essential to enable perbetonging to minorities to assert their specific
identity, which is the objective of every minoriprotection regime. International standards
require such positive action mostly through progreextype provisions which set out

objectives. These provisions, which are in prireipbt directly applicable, leave the States
concerned an important margin of appreciation @ithplementation of the objectives which

they have undertaken to achieve, thus enabling tteertake particular circumstances into
account.

130. Each State shall secure to everyone withijurisdiction - including non-citizens — the
human rights guaranteed by the general human rigisisies binding upon them, mainly by
refraining from undue interference in their exegci®\ restrictive declaration entered upon
ratification of the FCNM and/or a general law onnarities containing a citizenship-based
definition can in no way mitigate this internatibohbligation.

131. The State's (positive) obligation to takecsdaneasures on behalf of minorities and their
members needs to be further qualified, especiatlyhiose (enhanced) rights and facilities which
have resource-implications: it is legitimate foBtate to try and circumscribe the circle of those
who will directly benefit from its special measudssigned to promote the specific identity of
minorities. Such special measures are indeed castlyoften require the setting up of a heavy
infrastructure which is meant to meet lasting neefd¢he population concerned. States are
therefore entitled to ascertain the existence oluige and effective links with the minority
group concerned before deciding to develop spewalsures.

C. Relationship between citizenship and other criteria

132. Bearing in mind the need to respect the plimof equality and the prohibition of
discrimination, it is necessary to rely on objegtoriteria when deciding on the development of
special measures on behalf of minority groups.e@atsuch as residence, numerical size and
time factor, coupled with a certain link with artery, are amongst those which can be found
most frequently in relevant international standaadd are often matched by concurring State
practice. They should, however, not be considerbduestive as other criteria may also prove
useful and workable in practice.

133. While citizenship undoubtedly indicates argirlink, these alternative criteria also bear
witness — at least to an extent — to genuine gésden persons belonging to minorities and their
home-state. In this context, the aforementionedinditon between positive and negative

obligations needs to be borne in mind and mayfyusticertain contexts the requirement by the
State of more stringent criteria, for example whaomes to deciding on the opening of a new
infrastructure or the establishment of (linguistiother) facilities.

134. States are therefore entitled to requiredligrent objective criteria be met according to
the rights and measures at stake. For exampleijes & criteria attesting a strong and lasting
link with a territory may be warranted when it carme authorising the display of bilingual
topographical indications, but certainly not beftaking measures to protect persons subject to
acts of discrimination, hostility or violence asresult of their affiliation with a minority.
Furthermore, the use of a given criterion shouldb®applied in an automatic way since due
consideration must be given to the particular righimeasure at issue: a sizeable numerical
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threshold may indeed be admissible for bilingupbtgraphical indications, but not for the right
to use one’s name in a minority language. In otfends, an article-by-article approach leaving
room for flexibility seems preferable to determihe exact personal scope of application of
minority rights and more in keeping with both theording and spirit of the relevant
international standards, especially the FCNM.

135. The call for flexibility in the applicationf programme-type minority provisions also
implies that common principles and objectives may necessarily result in the same
conclusions in different national contexts. Forrapke, it has been repeatedly stressed that in
the case of a break-up of a multi-ethnic Statesghsho suddenly lost the citizenship of their
state of residence were at particular risk of estolu In such cases, a citizenship criterion
intended to determine the scope of minority rightsd facilities is therefore even more
problematic than in other domestic situations dmdikl be replaced by a residence requirement.
In sum, an article-by-article approach of the rafgvnternational standards necessarily needs to
be combined with an interpretation drawing on thigamal context at issue.

D. Restriction of certain rights to citizens: the excption

136. There seem to be very few individual rightglieitly reserved for citizens in the various

international instruments which are relevant tospes belonging to minorities. This does not
mean that in practice all minority rights, espdgianhanced linguistic rights, are equally
relevant to all minorities (or persons belongingtminority) since States may legitimately use
other criteria to target their measures aimed kgirige minorities to preserve and develop their
identity.

137. The most frequently quoted example, in tesfrsdmissible restrictions to citizens only,
concerns the field of political rights. In this ¢ext, it is worth recalling that Article 25 ICCPR,
which deals with the right to participate in pulditfairs, voting rights and the right of equal
access to public service, addresses “every citiaed’ not “everyone” or “every person” as in
other provisions of the same treaty. Restrictingag® political rights - including those

guaranteeing minority representation in the legiiséa- to citizens who belong to a national
minority is also viewed as a legitimate requiremerder the FCNM.

138. Even though the restriction of the right tdevand to stand for office to citizens only can
be regarded as admissible under internationalf@mwtions needs to be made of a more recent
tendency in Europe to extend these rights to ntireos at the local level, provided non-citizens
have been lawful residents of the area concerrred éertain period of time. Another cautious
word must be added to stress that all rights, ifi@sil and measures which are reserved for
citizens and aim at ensuring an effective parttaypaof persons belonging to minorities in
public affairs cannot automatically be consideréahigsible. Although this is beyond doubt for
the right to vote and to be elected in the legis&tthe restriction of other participatory righds
citizens only has already raised concerns in diffecontexts, including in relation to cultural
rights, and may not always appear legitimate.

139. In addition to certain political rights, #esms that the right to equal access to the military
service and civil service - at least for higherdiions -, which may be seen as contributing to
the effective participation of minorities, can kgiately be restricted to citizens. The right for a
person to return to his/her own country, guaranietat alia by Article 12 ICCPR, may be
another example of a right which can be restritdetitizens.
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140. The relationship between citizenship androthigeria is not finally settled. On the one
hand, the use of other criteria may appear preferakrertain fields such as enhanced linguistic
rights, especially as concerns education and usaradrity languages in the public realm. The
use of other criteria is also more appropriateariain national contexts like State succession
resulting from the dissolution of larger unitsoaktion of citizenship following the formation or
consolidation of new entities is often slow andtested, which makes it essential that such
problems do not spill over into the treatment ohonities. On the other hand, the use of the
citizenship criterion remains admissible - and ppgheven more suitable - in certain limited
contexts, in particular as concerns some politigaks and access to certain public functions.

141. What seems increasingly problematic fronpthiat of international law is the general and
systematic use of the citizenship criterion madecégain States, irrespective of the complex
nature of the set of individual’s rights and Statebligations concerned. A more nuanced and
restrictive use of the citizenship criterion, tdgetwith other relevant criteria, would certainly
avoid the risk of arbitrary exclusions while pregeg the State’s capacity to target its effort and
channel its resources to those who most need it.



