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Health and Care Bill

EXPLANATORY NOTES
Explanatory notes to the Bill, prepared by the Department of Health and Social Care,
are published separately as Bill 140-EN.
EUROPEAN CONVENTION ON HUMAN RIGHTS

Secretary Sajid Javid has made the following statement under section 19(1)(a) of the
Human Rights Act 1998:

In my view the provisions of the Health and Care Bill are compatible with the Conven-
tion rights.

Bill 140 58/2
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BILL

Make provision about health and social care.

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows:—

PARrT 1

HEALTH SERVICE IN ENGLAND: INTEGRATION, COLLABORATION AND OTHER CHANGES
NHS England

1 NHS Commissioning Board renamed NHS England
(1) The National Health Service Commissioning Board is renamed NHS England.

(2) Schedule 1 contains consequential amendments.

2 Power to require commissioning of specialised services

(1) Section 3B of the National Health Service Act 2006 (Secretary of State’s power
to require commissioning of services) is amended as follows.

(2) For subsection (2) substitute—

“(2) A service or facility may be prescribed under subsection (1)(d) only if the
Secretary of State considers that it would be appropriate for NHS England
to arrange for the provision of that service or facility (whether by NHS
England making arrangements itself or by giving directions
under section 13YB or making arrangements under section 65Z5).”

(3) In subsection (3), omit paragraph (d).
(4) After subsection (4) insert—

“(4A) If the Secretary of State refuses a request by NHS England to revoke
provision made by regulations under subsection (1)(d) prescribing a

Bill 140 58,2
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service or facility, the Secretary of State must explain why to NHS
England.”

3 NHS England mandate
(1) The National Health Service Act 2006 is amended as follows.

(2) Insection 13A (mandate)—
(a) in subsection (1), omit “Before the start of each financial year,”;
(b) in subsection (2), in paragraph (a), omit from “during that financial
year” to the end of that paragraph (but not the final “and”);
(c) omitsubsections (3) and (4);
(d) in subsection (5), omit “in relation to the first financial year to which the
mandate relates”;

(e) after subsection (6) insert—
“(6A) The Secretary of State may revise the mandate.

(6B) If the Secretary of State revises the mandate, the Secretary of
State must publish and lay before Parliament the mandate as
revised.”

(3) In section 13B (the mandate: supplementary provision)—

(a) for the heading substitute “Review of NHS England’s performance in
implementing the mandate”;

(b) omit subsections (2) to (5).

(4) Insection 13T (business plan)—

(a) insubsection (3), omit “for the first financial year to which the plan
relates”;

(b) after subsection (3) insert—

“(3A) The fact that the mandate is revised during the period to which
a business plan relates does not require NHS England to revise
the plan.”

(5) Insection 13U (annual report), in subsection (2), for paragraph (a) substitute—
“(a) the extent to which, in that year, it met any objectives or
requirements specified in the mandate,”.

4 NHS England: wider effect of decisions

After section 13N of the National Health Service Act 2006 insert—

“Duty to have regard to wider effect of decisions
13NA Duty to have regard to wider effect of decisions

(1) In making a decision about the exercise of its functions, NHS England
must have regard to all likely effects of the decision in relation to—

(a) the health and well-being of the people of England;
(b) the quality of services provided to individuals—
(i) byrelevantbodies, or
(ii)  in pursuance of arrangements made by relevant bodies,
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for or in connection with the prevention, diagnosis or treatment
of illness, as part of the health service in England;

(c) efficiency and sustainability in relation to the use of resources
by relevant bodies for the purposes of the health service in
England.

(2) The reference in subsection (1) to a decision does not include a reference
to a decision about the services to be provided to a particular individual
for or in connection with the prevention, diagnosis or treatment of
illness.

(3) In discharging the duty under this section, NHS England must have
regard to guidance published by it under section 13NB.

(4) Inthissection “relevantbodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and
(d) NHS foundation trusts.

13NB Guidance about discharge of duty

(1) NHS England may publish guidance about the discharge of—
(a) the duty imposed on it by section 13NA;
(b) the duty imposed on integrated care boards by section 14743;
(c) the duty imposed on NHS trusts by section 26A4;
(d) the duty imposed on NHS foundation trusts by section 63A.

(2) NHS England must consult any persons NHS England considers it
appropriate to consult—

(a) before first publishing guidance under this section, and

(b) before publishing any revised guidance containing changes that
are, in the opinion of NHS England, significant.”

5 Public involvement: carers and representatives

In section 13Q of the National Health Service Act 2006 (public involvement and
consultation), in subsection (2), after “individuals to whom the services are
being or may be provided” insert “, and their carers and representatives (if

any),”.

6 Support and assistance by NHS England
After section 13Y of the National Health Service Act 2006 insert—

“Assistance and support
13YA Power of NHS England to provide assistance and support

(1) NHS England may provide assistance or support to—
(a) any person providing or proposing to provide services as part
of the health service;
(b) any person, not within paragraph (a), exercising functions in
relation to the health service.
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(2) The assistance that may be provided under subsection (1)(a) or (b)
includes making available the services of NHS England’s employees or
any other resources of NHS England.

(3)  The assistance that may be provided under subsection (1)(a), or that may be
provided under subsection (1)(b) to integrated care boards, also includes
financial assistance.

(4) Assistance or support provided under this section may be provided on
such terms, including terms as to payment, as NHS England considers
appropriate.”

7 Exercise of functions relating to provision of services
(1) The National Health Services Act 2006 is amended as follows.

(2) After section 13YA (inserted by section 6 of this Act) insert—

“Discharge of functions
13YB Directions in respect of functions relating to provision of services

(1) NHS England may by direction provide for any of its relevant functions
to be exercised by one or more integrated care boards.

(2) Inthis section “relevant function” means—
() any function of NHS England under section 3B(1)
(commissioning functions);
(b) any function of NHS England, not within paragraph (a), that
relates to the provision of—
(i) primary medical services,
(i) primary dental services,
(ili) primary ophthalmic services, or
(iv) services that may be provided as pharmaceutical
services, or as local pharmaceutical services, under
Part 7;
(c) any function of NHS England by virtue of section 7A or 7B
(exercise of Secretary of State’s public health functions);
(d) any other functions of NHS England so far as exercisable in
connection with any functions within paragraphs (a) to (c).

(3) Regulations may—
(a) provide that the power in subsection (1) does not apply, or
applies only to a prescribed extent, in relation to a prescribed
function;

(b) impose conditions on the exercise of the power.

(4) A direction under subsection (1) may include provision prohibiting or
restricting the integrated care board from making delegation
arrangements in relation to a function that is exercisable by it by virtue
of the direction.

(5) In subsection (4) “delegation arrangements” means arrangements
made by a person for the exercise of a function by someone else.
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(6) NHS England may make payments to an integrated care board inrespect
of the exercise by it of a function by virtue of a direction under subsection

(1).

(7) NHS England may give directions to an integrated care board as to the
exercise by it of any functions in pursuance of a direction under
subsection (1).

(8) Assoon as reasonably practicable after giving a direction under
subsection (1), NHS England must publish it.

(9) Anyrights acquired, or liabilities (including liabilities in tort) incurred,
in respect of the exercise by an integrated care board of any function by
virtue of this section are enforceable by or against it (and no other
person).”

(3) In section 73 (directions and regulations under Part 2), in subsection (1), after
paragraph (b) insert—
“(ba) section 13YB,”.

8 Preparation of consolidated accounts for providers

Before section 66 of the National Health Service Act 2006 (and the italic heading
before it) insert—

“Consolidated accounts
6574 Consolidated accounts for NHS trusts and NHS foundation trusts

(1) NHS England must, in respect of each financial year, prepare a set of
accounts that consolidates the annual accounts of—

(a) all NHS trusts established under section 25, and
(b) all NHS foundation trusts.

(2) The Secretary of State may give NHS England directions as to—
(a) the contentand form of the consolidated accounts, and
(b) the methods and principles to be applied in preparing them.

(3) NHS England must, within such period as the Secretary of State may
direct, send a copy of the consolidated accounts to—

(a) the Secretary of State, and
(b) the Comptroller and Auditor General.

(4) The accounts must be accompanied by such reports or other
information as the Secretary of State may direct.

(5) The Comptroller and Auditor General must—
(a) examine, certify and report on the consolidated accounts, and

(b) send a copy of the report to the Secretary of State and NHS
England.

6) NHS England must lay before Parliament a copy of—
g y py
(a) the consolidated accounts, and
(b) the Comptroller and Auditor General’s report on them.”
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9 Funding for service integration
(1) The National Health Service Act 2006 is amended as follows.

(2) Insection 223B (funding of NHS England)—
(a) for subsection (6) substitute—

“(6) The Secretary of State may direct NHS England— 5
(a) that an amount of the sums paid to it under this section
in respect of a financial year is to be used for purposes
relating to service integration;
(b) about the use by NHS England of that amount for those
purposes.”; 10
(b) insubsection (7)—
(i) for “subsection (6)” substitute “subsection (6)(a)”;
(ii) inparagraph (b), for “mandate” substitute “direction”;
(c) after subsection (7) insert—

“(7A) The power under subsection (6)(b) includes power to give NHS 15
England directions about the exercise of any of its functions
under or by virtue of section 223GA (including directions
requiring consultation with the Secretary of State or other
specified persons).

(7B) The Secretary of State must publish any direction under 20
subsection (6).”

n section expenditure on integration)—
3) 1 ion 223GA (expendi integrati
(a) for subsections (1) and (2) substitute—

“(1) Where the Secretary of State has given NHS England a direction
under section 223B(6)(a) about sums paid to it in respect of a 25
financial year, NHS England may direct an integrated care
board that an amount (a “designated amount”) of the sums paid to
the board under section 223G in respect of that year is to be
used for purposes relating to service integration.

(2) The designated amount— 30
(a) is to be determined in such manner as NHS England
considers appropriate, and
(b) must be specified in the direction under subsection (1).”;
(b) insubsection (6), for paragraph (a) (but not the “and” at the end) substitute—
5

“(a) it may use the amount for any purposes relating to service
integration,”;
(c) omit subsection (7).

10  Payments in respect of quality

In section 223K of the National Health Service Act 2006, omit subsections (4) 40
and (5) (power of Secretary of State to make regulations about payments by
NHS England in respect of quality).
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11  Secondments to NHS England
(1) The National Health Service Act 2006 is amended as follows.

(2) Insection 272 (orders, regulations, rules and directions), in subsection (6)—
(a) omitthe “or” atthe end of paragraph (b);
(b) after paragraph (c) insert—
“(d) regulations under paragraph 9A(5) of Schedule A1, or”.

(3) In Schedule Al (constitution of NHS England), after paragraph 9 insert—

“9A (1) NHS England may make arrangements for a person to be seconded
to NHS England to serve as a member of NHS England’s staff.

(2) A period of secondment to NHS England does not affect the
continuity of a person’s employment with the employer from whose
service the person is seconded.

(3) In paragraphs 9, 10, and 13 a reference to an employee of NHS
England includes a person seconded to NHS England.

(4) In paragraph 3(3) the reference to an employee of NHS England
includes any of the following seconded to NHS England—

(a) aperson employed in the civil service of the State, or
(b) apersonemployed by—
(i) an integrated care board,
(i) an NHS trust established under section 25,
(ili) an NHS foundation trust,

(iv) aSpecial Health Authority performing functions only
or mainly in respect of England,

(v) the Care Quality Commission,

(vi)  the Health and Social Care Information Centre,
(vii)  the Health Services Safety Investigations Body,
(viii) the Human Tissue Authority,

(ix) the Human Fertilisation and Embryology Authority,
or

(x) NICE.

(5) The Secretary of State may by regulations amend this paragraph so
as to provide that other references in this Act to an employee of NHS
England include persons, or persons of a prescribed description,
seconded to NHS England.”

Integrated care boards

12 Role of integrated care boards

For section 1I of the National Health Service Act 2006 and the italic heading
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13

before it substitute—

11

“Role of integrated care boards in the health service in England

General functions of integrated care boards

An integrated care board established under Chapter A3 of Part 2 has
the function of arranging for the provision of services for the purposes
of the health service in England in accordance with this Act.”

Establishment of integrated care boards

(1) The National Health Service Act 2006 is amended as follows.

(2) In Part 2, after Chapter A2 insert—

“CHAPTER A3

INTEGRATED CARE BOARDS

Establishment of integrated care boards (including by re-purposing clinical

commissioning groups)

14725 Duty to establish integrated care boards

(1)

2

(3)

(4

(5)

(6)

(7)

(8
o)

NHS England must establish bodies called integrated care boards in
accordance with this Chapter.

Each integrated care board is to be established by order made by NHS
England for an area within England.

The area for which an integrated care board is established must not
coincide or overlap with the area of any other integrated care board.

NHS England must ensure that, at all times on and after the appointed day,
the areas of integrated care boards together cover the whole of England.

An order establishing an integrated care board must provide for the
constitution of the board, either by setting out the constitution or by
making provision by reference to a published document where itis set
out.

In Schedule 1B—
(a) Part1is about the constitution of an integrated care board
(including its area);
(b) Part 2 is about the status and powers of an integrated care board
and its accounts.

Before varying or revoking an order under this section NHS England
must consult any integrated care board that it considers likely to be
affected.

NHS England must publish orders under this section.

In this section “the appointed day” means a day appointed under this
subsection by regulations made by the Secretary of State.
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14726 Process for establishing initial integrated care boards

(1)

@)

3

(4)

(5)

(6)

)

(8)

NHS England must publish a list of the initial areas for which integrated
care boards are to be established (each of which is referred to in this
section as an “initial area”).

The relevant clinical commissioning group or groups for an initial area
must propose the constitution of the first integrated care board to be
established for that area.

Before making a proposal under subsection (2), the relevant clinical
commissioning group or groups must consult any persons they
consider it appropriate to consult (and it is immaterial for this purpose
whether the consultation is carried out before or after this section
comes into force).

When establishing the first integrated care board under section 14725
for an initial area, NHS England must give effect to any proposal under
subsection (2) unless it considers that—

(a) the proposal is inappropriate, or

(b) the relevant clinical commissioning group or groups have not

carried out an appropriate consultation under subsection (3),

and in that case NHS England must determine the terms of the
constitution itself.

Nothing in this section—

(a) prevents NHS England from establishing the first integrated
care board for an initial area in a case where the relevant clinical
commissioning group or groups have failed within a reasonable
period to make a proposal under subsection (2), or

(b) limits the re-exercise of the power in section 14Z25.

NHS England may publish guidance for clinical commissioning groups
about the exercise of their functions under this section.

A clinical commissioning group must have regard to guidance
published under this section.

In this section “the relevant clinical commissioning group or groups”
means—
(a) in relation to an area that coincides with the area of a clinical
commissioning group, that group;
(b) in relation to an area that includes the whole or part of the area
of more than one clinical commissioning group, those groups
acting jointly.

14727 Abolition of clinical commissioning groups

1)

(2)

Any clinical commissioning group in existence immediately before the
appointed day is abolished at the beginning of that day.

In this section “the appointed day” has the same meaning as in section
14725.

14728 Transfer schemes in connection with integrated care boards

(1)

NHS England may make a transfer scheme in connection with—
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the variation of the constitution of an integrated care board by
order under section 14Z25 or under provision included in its
constitution by virtue of paragraph 14 of Schedule 1B,

the abolition of an integrated care board by order under section
14725, or

the abolition of a clinical commissioning group under section
14727.

(2) A transfer scheme is a scheme for the transfer of property, rights or
liabilities from the integrated care board or clinical commissioning
group to—

(a)
(b)

an integrated care board, or
NHS England.

(3) NHS England must exercise its powers under subsection (1) so as to
ensure that—

(a)

(b)

()

on the abolition of a clinical commissioning group whose area
coincides with that of an integrated care board, all of the group’s
property, rights and liabilities (other than criminal liabilities) are
transferred to that board;

on the abolition of a clinical commissioning group whose area
does not coincide with that of an integrated care board, all of the
group’s property, rights and liabilities (other than criminal
liabilities) are transferred to one or more integrated care boards;
on the abolition of an integrated care board, all of the board’s
liabilities (other than criminal liabilities) are transferred.

(4) The things that may be transferred under a transfer scheme include—

(a)
(b)
(¢

property, rights and liabilities that could not otherwise be
transferred;

property acquired, and rights and liabilities arising, after the
making of the scheme;

criminal liabilities.

(5) Atransfer scheme may—

()
(b)

()

(@

(¢)

)]
(g)

create rights, or impose liabilities, in relation to property or
rights transferred;

make provision about the continuing effect of things done by,
on behalf of or in relation to the transferor in respect of anything
transferred;

make provision about the continuation of things (including
legal proceedings) in the process of being done by, on behalf of
or in relation to the transferor in respect of anything transferred;
make provision for references to the transferor in an instrument
or other document in respect of anything transferred to be treated
as references to the transferee;

make provision for the shared ownership or use of property;
make provision which is the same as or similar to the TUPE
regulations;

make other consequential, supplementary, incidental or
transitional provision.

(6) Atransfer scheme may provide—

()

for modifications by agreement;
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(b) for modifications to have effect from the date when the original
scheme came into effect.

(7) In subsection (5)(f), “the TUPE regulations” means the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (S.I. 2006/
246).

(8) In this section—
(a) references to rights and liabilities include rights and liabilities
relating to a contract of employment;
(b) references to the transfer of property include the grant of a
lease.

Constitution: publication
14729 Duty for integrated care board to publish constitution

Each integrated care board must publish its constitution (as varied
from time to time by order under section 14Z25 or under provision
included in its constitution by virtue of paragraph 14 of Schedule 1B).

Contflicts of interest
14730 Register of interests and management of conflicts of interests

(1) Each integrated care board must maintain one or more registers of the
interests of—
(a) members of the board,
(b) members of its committees or sub-committees, and
(c) its employees.

(2) Each integrated care board must publish the registers maintained under
subsection (1) or make arrangements to ensure that members of
the public have access to the registers on request.

(3) Each integrated care board must make arrangements to ensure—

(a) thataperson mentioned in subsection (1) declares any conflict
or potential conflict of interest that the person has in relation to
a decision to be made in the exercise of the commissioning
functions of the integrated care board,

(b) that any such declaration is made as soon as practicable after the
person becomes aware of the conflict or potential conflict and,
in any event, within 28 days of the person becoming aware, and

(c) thatany such declaration is included in the registers maintained
under subsection (1).

(4) Each integrated care board must make arrangements for managing
conflicts and potential conflicts of interest in such a way as to ensure
that they do not, and do not appear to, affect the integrity of the board’s
decision-making processes.

(5) For the purposes of this section, the commissioning functions of an
integrated care board are the functions of the board in arranging for the
provision of services as part of the health service.”

(3) Insection 272 (orders, regulations, rules and directions), in subsection (1),
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before paragraph (a) insert—
“(za) section 14725(2),”.

(4) Schedule 2 inserts into the National Health Service Act 2006 a new Schedule 1B
(integrated care boards: constitution etc) and contains a consequential
amendment. 5

14  People for whom integrated care boards have responsibility
(1) The National Health Service Act 2006 is amended as follows.

(2) After section 14Z30 (inserted by section 13 of this Act) insert—

“People for whom integrated care board has responsibility
14731 People for whom integrated care board has responsibility 10

(1) NHS England must from time to time publish rules for determining the
group of people for whom each integrated care board has core
responsibility.

(2) The rules must ensure that the following are allocated to at least one group—
15

(a) everyone who is provided with NHS primary medical services,
and

(b) everyone who is usually resident in England and is not
provided with NHS primary medical services.

(3) Regulations may create exceptions to subsection (2) in relation to 20
people of a prescribed description (which may include a description
framed by reference to the primary medical services with which the
people are provided).

(4) References in this Act to the group of people for whom an integrated

care board has core responsibility are to be read in accordance with this 25
section.

(5) In this section, “NHS primary medical services” means services
provided by a person, other than NHS England or an integrated care
board, in pursuance of—

(a) a general medical services contract to provide primary medical 30
services of a prescribed description,

(b) arrangements under section 83(2) for the provision of primary
medical services of a prescribed description, or

(c) section 92 arrangements for the provision of primary medical
services of a prescribed description.” 35

(3) In section 272 (orders, regulations, rules and directions)—

(a) insubsection (1), after paragraph (za) (inserted by section 13 of this Act)
insert—

“(zb) section 14Z31(1),”;
(b) in subsection (6), after paragraph (zb) insert— 40
“(zba) regulations under section 14Z31(3),”.

(4) The Secretary of State may by regulations—
(a) substitute the following section for section 14Z31 of the National
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Health Service Act 2006 (as inserted by subsection (1) of this section)—

“14Z731 People for whom integrated care board has responsibility

(1)

(2)

References in this Act to the group of people for whom an
integrated care board has core responsibility are to the people
who usually reside in its area.

Regulations may create exceptions to subsection (1) in relation
to people of a prescribed description.”,

(b) repeal section 272(1)(zb) of that Act (as inserted by subsection (2) of this
section), and

(c) amend section 272(6)(zba) of that Act (as inserted by subsection (2) of
this section), so as to substitute “147Z31(2)” for “14Z31(3)".

Integrated care boards: functions

15  Commissioning hospital and other health services

For sections 3 and 3A of the National Health Service Act 2006 substitute—

“3  Duties of integrated care boards as to commissioning certain health

services

(1) Anintegrated care board must arrange for the provision of thefollowing
to such extent as it considers necessary to meet the reasonable
requirements of the people for whom it has responsibility—

©)
(b)

()

(@
(€)

(f)

(g)

hospital accommodation,

other accommodation for the purpose of any service provided
under this Act,

dental services other than primary dental services (for primary
dental services, see Part 5),

nursing and ambulance services,

such other services or facilities for the care of pregnant women,
women who are breastfeeding and young children as the board
considers are appropriate as part of the health service,

such other services or facilities for the prevention of illness, the
care of persons suffering from illness and the after-care of
persons who have suffered from illness as the board considers
are appropriate as part of the health service, and

such other services or facilities as are required for the diagnosis
and treatment of illness.

(2) For the purposes of this section an integrated care board has
responsibility for—

()
(b)

the group of people for whom it has core responsibility (see
section 14Z31), and

such other people as may be prescribed (whether generally or in
relation to a prescribed service or facility).

(3) The duty imposed on an integrated care board by subsection (1) to
arrange for the provision of services or facilities does not apply to the
extent that—

()

NHS England has a duty to arrange for their provision;
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(b) another integrated care board has a duty to arrange for their
provision by virtue of subsection (2)(b).

(4) In exercising its functions under this section, an integrated care board
must act consistently with—

(a) the discharge by the Secretary of State and NHS England of
their duty under section 1(1) (duty to promote a comprehensive
health service), and

(b) the objectives and requirements for the time being specified in
the mandate published under section 13A.

3A  Power of integrated care boards to commission certain health services

(1) Eachintegrated care board may arrange for the provision of such services
or facilities as it considers appropriate for the purposes of the health
service that relate to securing improvement—

(a) in the physical and mental health of the people for whom it has
responsibility, or

(b) in the prevention, diagnosis and treatment of illness in those
people.

(2) For the purposes of this section an integrated care board has
responsibility for—
(a) the group of people for whom it has core responsibility (see
section 14Z31), and
(b) such other people as may be prescribed (whether generally or in
relation to a prescribed service or facility).

(3) An integrated care board may not arrange for the provision of a service
or facility under subsection (1) if NHS England has a duty to arrange
for its provision by virtue of section 3B or 4.

(4) In exercising its functions under this section, an integrated care board
must act consistently with—

(a) the discharge by the Secretary of State and NHS England of

their duty under section 1(1) (duty to promote a comprehensive
health service), and

(b) the objectives and requirements for the time being specified in
the mandate published under section 13A.”

16  Commissioning primary care services etc

Schedule 3 confers functions on integrated care boards in relation to primary
care services and contains other amendments relating to primary care services.

17  Transfer schemes in connection with transfer of primary care functions

(1) NHS England may, in connection with the amendments made by Schedule 3,
make one or more schemes for the transfer of its property, rights and liabilities
to an integrated care board.

(2) The things that may be transferred under a transfer scheme include—
(a) property, rights and liabilities that could not otherwise be transferred;

(b) property acquired, and rights and liabilities arising, after the making of
the scheme;
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(c) criminal liabilities.

(3) Atransfer scheme may—
(a) create rights, or impose liabilities, in relation to property or rights
transferred;
(b) make provision about the continuing effect of things done by, on behalf
of or in relation to the transferor in respect of anything transferred;

(c) make provision about the continuation of things (including legal
proceedings) in the process of being done by, on behalf of or in relation to
the transferor in respect of anything transferred;

(d) make provision for references to the transferor in an instrument or
other document in respect of anything transferred to be treated as
references to the transferee;

(e) make provision for the shared ownership or use of property;

(f) make provision which is the same as or similar to the TUPE regulations;

(g) make other consequential, supplementary, incidental or transitional
provision.

(4) Atransfer scheme may provide—
(a) for modifications by agreement;
(b) for modifications to have effect from the date when the original scheme
came into effect.

(5) In subsection (3)(f), “the TUPE regulations” means the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (S.I. 2006/246).

(6) For the purposes of this section—
(a) references to rights and liabilities include rights and liabilities relating
to a contract of employment;
(b) references to the transfer of property include the grant of a lease.

18  Commissioning arrangements: conferral of discretions

In section 12ZA of the National Health Service Act 2006 (commissioning
arrangements by NHS England and integrated care boards), after

subsection (2) insert—

“(2A) The arrangements may confer discretions on a person with whom they
are made in relation to anything to be provided under the
arrangements.”

19  General functions
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 14731 (inserted by section 14 of this Act) insert—

“General duties of integrated care boards
14732 Duty to promote NHS Constitution

(1) Each integrated care board must, in the exercise of its functions—
(a) act with a view to securing that health services are provided in
a way which promotes the NHS Constitution, and
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(b) promote awareness of the NHS Constitution among patients,
staff and members of the public.

(2) In this section, “patients” and “staff” have the same meaning as in
Chapter 1 of Part 1 of the Health Act 2009 (see section 3(7) of that Act).

14733 Duty as to effectiveness, efficiency etc

Each integrated care board must exercise its functions effectively,
efficiently and economically.

14734 Duty as to improvement in quality of services

(1) Each integrated care board must exercise its functions with a view to
securing continuous improvement in the quality of services provided
to individuals for or in connection with the prevention, diagnosis or
treatment of illness.

(2) Indischarging its duty under subsection (1), an integrated care board
must, in particular, act with a view to securing continuous
improvement in the outcomes that are achieved from the provision of
the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in
particular, outcomes which show—

(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.

14735 Duties as to reducing inequalities

Each integrated care board must, in the exercise of its functions, have
regard to the need to—
(a) reduce inequalities between patients with respect to their ability
to access health services, and

(b) reduce inequalities between patients with respect to the
outcomes achieved for them by the provision of health services.

14736 Duty to promote involvement of each patient

Each integrated care board must, in the exercise of its functions,
promote the involvement of patients, and their carers and
representatives (if any), in decisions which relate to—

(a) the prevention or diagnosis of illness in the patients, or
(b) their care or treatment.

14737 Duty as to patient choice

Each integrated care board must, in the exercise of its functions, actwith
a view to enabling patients to make choices with respect to aspects of
health services provided to them.

14738 Duty to obtain appropriate advice

Each integrated care board must obtain advice appropriate for enabling
it effectively to discharge its functions from persons who (taken
together) have a broad range of professional expertise in—

(a) the prevention, diagnosis or treatment of illness, and
(b) the protection or improvement of public health.
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14739 Duty to promote innovation

Each integrated care board must, in the exercise of its functions, promote
innovation in the provision of health services (including innovation in the
arrangements made for their provision).

14740 Duty in respect of research

Each integrated care board must, in the exercise of its functions,
promote—

(a) research on matters relevant to the health service, and

(b) the use in the health service of evidence obtained from research.

14741 Duty to promote education and training

Each integrated care board must, in exercising its functions, have regard
to the need to promote education and training for the persons mentioned
in section 1F(1) so as to assist the Secretary of State and Health Education
England in the discharge of the duty under that

section.

14742 Duty to promote integration

(1) Each integrated care board must exercise its functions with a view to
securing that health services are provided in an integrated way where
it considers that this would—

(a) improve the quality of those services (including the outcomes
that are achieved from their provision),

(b) reduce inequalities between persons with respect to their ability
to access those services, or

(c) reduce inequalities between persons with respect to the
outcomes achieved for them by the provision of those services.

(2) Each integrated care board must exercise its functions with a view to
securing that the provision of health services is integrated with the
provision of health-related services or social care services where it
considers that this would—

(a) improve the quality of the health services (including the
outcomes that are achieved from the provision of those services),

(b) reduce inequalities between persons with respect to their ability
to access those services, or

(c) reduce inequalities between persons with respect to the
outcomes achieved for them by the provision of those services.

(3) In this section—

“health-related services” means services that may have an effect on
the health of individuals but are not health services or social
care services;

“social care services” means services that are provided in pursuance
of the social services functions of local authorities (within the
meaning of the Local Authority Social Services Act 1970 or for the
purposes of the Social Services and Well-being
(Wales) Act 2014).

(4) For the purposes of this section, the provision of housing
accommodation is a health-related service.
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14743 Duty to have regard to wider effect of decisions

(1) In making a decision about the exercise of its functions, an integrated
care board must have regard to all likely effects of the decision in
relation to—

(a) the health and well-being of the people of England;
(b) the quality of services provided to individuals—
(i) byrelevantbodies, or
(ii) inpursuance of arrangements made by relevant bodies,
for or in connection with the prevention, diagnosis or treatment
of illness, as part of the health service in England;
(c) efficiency and sustainability in relation to the use of resources
by relevant bodies for the purposes of the health service in
England.

(2) The reference in subsection (1) to a decision does not include a reference
to a decision about the services to be provided to a particular individual
for or in connection with the prevention, diagnosis or treatment of
illness.

(3) In discharging the duty under this section, integrated care boards must
have regard to guidance published by NHS England under section
13NB.

(4) Inthissection “relevantbodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and
(d) NHS foundation trusts.

Involvement of the public
14744 Public involvement and consultation by integrated care boards

(1) This section applies in relation to any health services which are, or are
to be, provided pursuant to arrangements made by an integrated care
board in the exercise of its functions (“commissioning arrangements”).

(2) The integrated care board must make arrangements to secure that
individuals to whom the services are being or may be provided, and their
carers and representatives (if any), are involved (whether by being
consulted or provided with information or in other ways)—

(a) in the planning of the commissioning arrangements by the
integrated care board,

(b) in the development and consideration of proposals by the
integrated care board for changes in the commissioning
arrangements where the implementation of the proposals
would have an impact on—

(i) the manner in which the services are delivered to the
individuals (at the point when the service is received by
them), or

(i) therange of health services available to them, and
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(c) indecisions of the integrated care board affecting the operation of
the commissioning arrangements where the implementationof
the decisions would (if made) have such an impact.

(3) This section does not require an integrated care board to make arrangements

in relation to matters to which a trust special 5
administrator’s draft or final report under section 65F or 65I relates
before—

(a) in a case where the administrator’s report relates to an NHS
trust, NHS England and the Secretary of State have made their
decisions under section 65K(1) and (2), or 10
(b) in a case where the administrator’s report relates to an NHS
foundation trust, the Secretary of State is satisfied as mentioned
in section 65KB(1) or 65KD(1) or makes a decision under section
65KD(9).

Joint exercise of functions with Local Health Boards 15

14745 Joint exercise of functions with Local Health Boards

(1) Regulations may provide for any prescribed functions of an integrated
care board to be exercised jointly with a Local Health Board.

(2) The regulations may permit or require any functions that are
exercisable jointly by an integrated care board and a Local Health 20
Board by virtue of the regulations to be exercised by a joint committee
of those bodies.

(3) Arrangements made by virtue of this section do not affect the liability
of an integrated care board for the exercise of any of its functions.

Additional powers of integrated care boards 25
14746 Raising additional income

(1) Anintegrated care board has power to do anything specified in section
7(2)(a), (b) and (e) to (h) of the Health and Medicines Act 1988
(provision of goods etc) for the purpose of making additional income
available for improving the health service. 30

(2) An integrated care board may exercise a power conferred by subsection
(1) only to the extent that its exercise does not to any significant extent
interfere with the exercise by the board of its other functions.

14747 Power to make grants

(1) An integrated care board may make payments — 35
(a) by way of grant to any of its partner NHS trusts or NHS foundation
trusts;

(b) by way of grant or loan to a voluntary organisation which provides or
arranges for the provision of services which are similar to the services
in respect of which the integrated care board has functions. 40

(2) The payments may be made subject to such terms as the integrated care
board considers appropriate.
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(3) For the purposes of this Act an NHS trust or NHS foundation trustis a

“partner” of an integrated care board if the trust—
(a) provides services for the purposes of the health service within
the integrated care board’s area, and
(b) has the function, under the integrated care board’s constitution,
of participating in the nomination of members as a result of

falling within a description prescribed for the purposes
paragraph 7(2)(a) of Schedule 1B.

NHS England’s functions in relation to integrated care boards

14748 Responsibility for payments to providers

(1)

(2)

3

(4)

(5

(6)

(7)

NHS England may publish a document specifying—

(a) circumstances in which an integrated care board is liable to
make a payment to a person in respect of services provided by
that person in pursuance of arrangements made by another
integrated care board in the discharge of commissioning
functions, and

(b) how the amount of any such paymentis to be determined.

An integrated care board is required to make payments in accordance
with any document published under subsection (1).

Where an integrated care board is required to make a payment by
virtue of subsection (2), no other integrated care board is liable to make
it.

Accordingly, any obligation of another integrated care board to make
the payment ceases to have effect.

Any sums payable by virtue of subsection (2) may be recovered
summarily as a civil debt (but this does not affect any other method of
recovery).

NHS England may publish guidance for integrated care boards for the
purpose of assisting them in understanding and applying any
document published under subsection (1).

In this section “commissioning functions” means the functions of
integrated care boards in arranging for the provision of services as part of
the health service.

14749 Guidance by NHS England

1)

(2)

NHS England must publish guidance for integrated care boards on the
discharge of their functions.

Each integrated care board must have regard to guidance under this
section.

Forward planning and reports

14750 Joint forward plans for integrated care board and its partners

(1)

Before the start of each financial year, an integrated care board and its
partner NHS trusts and NHS foundation trusts must prepare a plan
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(2)

(3)

*

(5)

(6)

(7)

(8)

setting out how they propose to exercise their functions in the next five
years.

The plan must, in particular—

(a) explain how the integrated care board proposes to discharge its

duties under—
section 14734 (improvement in quality of services),
section 14735 (reducing inequalities),
section 14743 (duty to have regard to effect of
decisions),
section 14Z44 (public involvement and consultation),
and
sections 223GB to 223N (financial duties);

(b) set out any steps that the integrated care board proposes to take
to implement any joint local health and wellbeing strategy to
which it is required to have regard under section 116B(1) of the
Local Government and Public Involvement in Health Act 2007.

The integrated care board and its partner NHS trusts and NHS
foundation trusts must publish the plan.

The integrated care board and its partner NHS trusts and NHS
foundation trusts must give a copy of the plan to—

(a) the integrated care partnership for the board’s area,

(b) each relevant Health and Wellbeing Board, and

(c) NHS England.

NHS England may give a direction as to the date by which subsection
(4) must be complied with.

An integrated care board and its partner NHS trusts and NHS
foundation trusts must have regard to the plan under subsection (1).

In this Chapter “relevant Health and Wellbeing Board”, in relation to an
integrated care board (or an integrated care board and its partner NHS
trusts and NHS foundation trusts), means a Health and Wellbeing
Board established by a local authority whose area coincides with, or
includes the whole or any part of, the area of the integrated care board.

In this Act “financial year”, in relation to an integrated care board,
means—
(a) the period beginning with the date on which the integrated care
board is established and ending with the 31 March following
that date, and

(b) each successive period of twelve months.

14751 Revision of forward plans

1)

(2)

An integrated care board and its partner NHS trusts and NHS
foundation trusts may revise a plan published under section 14Z50.

If the integrated care board and its partner NHS trusts and NHS
foundation trusts revise the plan in a way that they consider to be
significant, section 14Z50(3) and (4) apply in relation to the revised plan
as they applied in relation to the original plan.
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(3)

If the integrated care board and its partner NHS trusts and NHS
foundation trusts revise the plan in any other way they must—

(a) publish a document setting out the changes, and
(b) give a copy of the document to—
(i) the integrated care partnership for the board’s area,
(ii) each relevant Health and Wellbeing Board, and
(iii) NHS England.

14752 Consultation about forward plans

(1)

@

)

(4)

(5

(6)

(7)

)

This section applies where an integrated care board and its partner
NHS trusts and NHS foundation trusts are—
(a) preparing a plan under section 14750, or

(b) revisingaplan under section 14Z51 in a way that they consider
to be significant.

The integrated care board and its partner NHS trusts and NHS
foundation trusts must consult—

(a) the group of people for whom the integrated care board has
core responsibility, and

(b) any other persons they consider it appropriate to consult.

The integrated care board and its partner NHS trusts and NHS
foundation trusts must involve each relevant Health and Wellbeing
Board in preparing or revising the plan.

The integrated care board and its partner NHS trusts and NHS foundation
trusts must, in particular—
(a) give each relevant Health and Wellbeing Board a draft of the
plan or (as the case may be) the plan as revised, and
(b) consult each relevant Health and Wellbeing Board on whether
the draft takes proper account of each joint local health and
wellbeing strategy published by it which relates to the period
(or any part of the period) to which the plan relates.

Where a Health and Wellbeing Board is consulted under subsection
(4)(b)—
(a) it must respond with its opinion on the matter mentioned there;
(b) it may also give that opinion to NHS England.

Where a Health and Wellbeing Board gives its opinion to NHS England
under subsection (5)(b) it must inform the integrated care board and its
partner NHS trusts and NHS foundation trusts that it has done so
(unless it informed them, in advance, that it was planning to do so).

If an integrated care board and its partner NHS trusts and NHS
foundation trusts revise or further revise a draft after it has been given
to each relevant Health and Wellbeing Board under subsection (4),
subsections (4) and (5) apply in relation to the revised draft as they
applied in relation to the original draft.

An integrated care board and its partner NHS trusts and NHS
foundation trusts must include in a plan published under section
14750(3)—

(a) a summary of the views expressed by anyone consulted under
subsection (2),
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©)

(b) anexplanation of how they took account of those views, and

(c) a statement of the final opinion of each relevant Health and
Wellbeing Board consulted in relation to the plan under
subsection (4).

In this section, “joint local health and wellbeing strategy” means a
strategy under section 116A of the Local Government and Public
Involvement in Health Act 2007.

14753 Opinion of Health and Wellbeing Boards on forward plan

(1)

(2)

A relevant Health and Wellbeing Board—

(a) may give NHS England its opinion on whether a plan published
by an integrated care board and its partner NHS trusts and NHS
foundation trusts under section 14Z50(3) takes proper account of
each joint local health and wellbeing strategy published by the
Health and Wellbeing Board which relates to the period (or
any part of the period) to which the plan relates, and

(b) ifitdoes so, must give the integrated care board and its partner
NHS trusts and NHS foundation trusts a copy of its opinion.

In this section, “joint local health and wellbeing strategy” has the same
meaning as in section 14Z52(9).

14754 Joint capital resource use plan for integrated care board and its

(1)

@)

(3)
(4)

(5

(6)

(7)

)

(9)

partners

Before the start of each financial year, an integrated care board and its
partner NHS trusts and NHS foundation trusts must prepare a plan
setting out their planned capital resource use.

The plan must relate to such period as may be specified in a direction
by the Secretary of State.

The Secretary of State must publish any direction under subsection (2).

The integrated care board and its partner NHS trusts and NHS
foundation trusts must publish the plan.

The integrated care board and its partner NHS trusts and NHS
foundation trusts must give a copy of the plan to—

(a) the integrated care partnership for the board’s area,

(b) each relevant Health and Wellbeing Board, and

(c) NHS England.

NHS England may give a direction as to the date by which subsection
(5) must be complied with.

NHS England may publish guidance about the discharge by an
integrated care board and its partner NHS trusts and NHS foundation
trusts of their functions under this section.

An integrated care board and its partner NHS trusts and NHS
foundation trusts must have regard to any guidance published under
subsection (7).

NHS England may give directions, in relation to a financial year—
(a) specifying descriptions of resources which must, or must not,
be treated as capital resources for the purposes of this section;
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(b) specifying uses of capital resources which must, or must not, be
taken into account for the purposes of this section.

(10) The reference in subsection (1) to the use of capital resources is a
reference to its expenditure, consumption or reduction in value.

14755 Revision of joint capital resource use plans

(1) An integrated care board and its partner NHS trusts and NHS
foundation trusts may revise a plan published under section 14Z54.

(2) If the integrated care board and its partner NHS trusts and NHS
foundation trusts revise the plan in a way that they consider to be
significant, section 14Z54(4) and (5) apply in relation to the revised plan
as they applied in relation to the original plan.

(3) Ifthe integrated care board and its partner NHS trusts and NHS
foundation trusts revise the plan in any other way, they must—

(a) publish a document setting out the changes, and
(b) give a copy of the document to—
(i) the integrated care partnership for the board’s area,
(ii) eachrelevant Health and Wellbeing Board, and
(ili) NHS England.

14756 Annual report

(1) An integrated care board must, in each financial year, prepare a report
(an “annual report”) on how it has discharged its functions in the
previous financial year.

(2) Anannual report must, in particular—

(a) explain how the integrated care board has discharged its duties
under—

section 14734 (improvement in quality of services),
section 14735 (reducing inequalities),

section 14743 (duty to have regard to effect of
decisions), and

section 14744 (public involvement and consultation),

(b) review the extent to which the board has exercised its functions
in accordance with the plans published under—
section 14Z50 (forward plan), and
section 14Z54 (capital resource use plan), and
(c) review any steps that the board has taken to implement any
joint local health and wellbeing strategy to which it was

required to have regard under section 116B(1) of the Local
Government and Public Involvement in Health Act 2007.

(3) In undertaking the review required by subsection (2)(c), an integrated
care board must consult each relevant Health and Wellbeing Board.

(4) NHS England may give directions to integrated care boards as to the
form and content of an annual report.

(5) Anintegrated care board must—

(a) give a copy of its annual report to NHS England before the date
specified by NHS England in a direction, and
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(b) publish a copy of the annual report.

Performance assessment of integrated care boards
14757 Performance assessment of integrated care boards

(1) NHS England must conduct a performance assessment of each
integrated care board in respect of each financial year.

(2) A performance assessment is an assessment of how well the integrated
care board has discharged its functions during that year.

(3) The assessment must, in particular, include an assessment of how well
the integrated care board has discharged its duties under—

(a) section 14Z34 (improvement in quality of services),

(b) section 14735 (reducing inequalities),

(c) section 14Z38 (obtaining appropriate advice),

(d) section 14743 (duty to have regard to effect of decisions),
(e) section 14Z44 (public involvement and consultation),

(f) sections 223GB to 223N (financial duties), and

(g) section 116B(1) of the Local Government and Public
Involvement in Health Act 2007 (duty to have regard to
assessments and strategies).

(4) In conducting a performance assessment, NHS England must consult
each relevant Health and Wellbeing Board as to its views on any steps
that the board has taken to implement any joint local health and
wellbeing strategy to which the board was required to have regard
under section 116B(1) of that Act of 2007.

(5) In conducting a performance assessment, NHS England must, in
particular, have regard to—

(a) any guidance published by the Secretary of State for the
purposes of this section, and

(b) anyguidance published under section 147Z49.

(6) NHS England must publish a report in respect of each financial year
containing a summary of the results of each performance assessment
conducted by NHS England in respect of that year.

Power of NHS England to obtain information
14758 Power of NHS England to obtain information

(1) NHS England may require an integrated care board to provide NHS
England with information.

(2) The information must be provided in such form, and at such time or
within such period, as NHS England may require.

Intervention powers
14759 Power to give directions to integrated care boards

(1) This section applies if NHS England is satisfied that—
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@)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(a) an integrated care board is failing or has failed to discharge any
of its functions, or

(b) there is a significant risk that an integrated care board will fail
to do so.

NHS England may direct the integrated care board to discharge such of
those functions in such manner and within such period or periods as
may be specified in the direction.

NHS England may direct—
(a) the integrated care board, or
(b) the chief executive of the integrated care board,

to cease to perform any functions for such period or periods as may be
specified in the direction.

NHS England may—

(a) terminate the appointment of the integrated care board’s chief
executive, and

(b) direct the chair of the board as to which individual to appoint as
a replacement and on what terms.

Where a direction is given under subsection (3)(a) NHS England may—

10

15

(a) exercise, on behalf of the integrated care board, any of the functions

that are the subject of the direction;

(b) direct another integrated care board to perform any of those
functions on behalf of the integrated care board, in such manner
and within such period or periods as may be specified in the
direction.

A direction under subsection (5)(b) may include provision prohibiting
or restricting the integrated care board from making delegation
arrangements in relation to a function that is exercisable by it by virtue
of the direction.

In subsection (6) “delegation arrangements” means arrangements
made by a person for the exercise of a function by someone else.

Where a direction is given under subsection (3)(b) NHS England may—

(a) exercise, on behalf of the chief executive, any of the functions
that are the subject of the direction;

(b) direct the chief executive of another integrated care board to
perform any of those functions on behalf of the chief executive,
in such manner and within such period or periods as may be
specified in the direction.

For the purposes of this section—
(a) afailure to discharge a function includes a failure to discharge
it properly, and
(b) a failure to discharge a function properly includes a failure to
discharge it consistently with what NHS England considers to
be the interests of the health service.

14760 Section 14759 directions: consultation and cooperation

D

Before exercising the power conferred by section 14Z59(5)(b) or (8)(b)
NHS England must consult the integrated care board to which it is
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proposing to give the direction or to whose chief executive it is
proposing to give the direction.

(2) Where a direction is given under section 14Z59(3)(b) to the chief
executive of an integrated care board, that board must co-operate with
any chief executive to whom a direction is given under subsection 5

(8)(b).
Disclosure of information
14761 Permitted disclosures of information

(1) Anintegrated care board may disclose information obtained by it in the

exercise of its functions if— 10
(a) the information has previously been lawfully disclosed to the
public,

(b) the disclosure is made under or pursuant to regulations under
section 113 or 114 of the Health and Social Care (Community
Health and Standards) Act 2003 (complaints about health care 15
or social services),

(c) the disclosure is made in accordance with any enactment or
court order,

(d) the disclosure is necessary or expedient for the purposes of
protecting the welfare of any individual, 20

(e) the disclosure is made to any person in circumstances where it
is necessary or expedient for the person to have the information
for the purpose of exercising functions of that person under any
enactment,

(f) the disclosure is made for the purpose of facilitating the exercise 25
of any of the integrated care board’s functions,

(g) thedisclosure is made in connection with the investigation of a
criminal offence (whether or not in the United Kingdom), or

(h) the disclosure is made for the purpose of criminal proceedings
(whether or not in the United Kingdom). 30

(2) Subsection (1)(a) to (c) and (h) have effect notwithstanding any rule of
common law which would otherwise prohibit or restrict the disclosure.

Interpretation
14762 Interpretation
In this Chapter— 35

“the health service” means the health service in England;

“health services” means services provided as part of the health
service;

“integrated care partnership” has the meaning given by section
116ZA(1) of the Local Government and Public Involvement in 40
Health Act 2007;

“relevant Health and Wellbeing Board”, in relation to an

integrated care board, has the meaning given by section
14750(7).”

(3) Insection 48 (power to obtain information from NHS foundation trust)— 45
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(a) After subsection (1) insert—

“(1A) An integrated care board may require any of its partner NHS
foundation trusts to provide it with any information that it
requires.”;

(b) For subsection (2), substitute—

“(2) Information required under this section must be provided in
such form, and at such time or within such period, as may be
specified by the person imposing the requirement.”

(4) In Schedule 4 (NHS trusts: constitution etc), in paragraph 13—
(a) the existing provision becomes sub-paragraph (1);
(b) after that sub-paragraph insert—

“(2) Anintegrated care board may require any of its partner NHS
trusts to provide it with any information that it requires.

(3) Information required under sub-paragraph (2) must be
provided in such form, and at such time or within such
period, as may be specified by the integrated care board.”

Integrated care partnerships

20  Integrated care partnerships and strategies

(1) The Local Governmentand Public Involvementin Health Act 2007 is amended
in accordance with subsections (2) to (6).

(2) In section 104 (interpretation: partner authorities), in subsection (2), for
paragraph (ja) substitute—
“(ja) an integrated care board;”.

(3) Insection 116 (health and social care: joint strategic needs assessments)—
(a) in subsection (4), for paragraph (b) substitute—
“(b) each of its partner integrated care boards,”;
(b) after subsection (5) insert—

“(5A) The responsible local authority must give a copy of each
assessment of relevant needs prepared under this section to any
integrated care partnership established under section 16ZA
whose area coincides with or includes the whole or part of the
area of the responsible local authority.”;

() insubsections (6) and (7), for “clinical commissioning group”, in each
place it occurs, substitute “integrated care board”;
(d) in subsection (8), for “clinical commissioning groups” substitute

“integrated care boards”;

(e) in subsections (8A) and (9), for “clinical commissioning group”, in each
place it occurs, substitute “integrated care board”.

(4) After section 116 insert—
“116ZA Integrated care partnerships

(1) An integrated care board and each responsible local authority whose
area coincides with or falls wholly or partly within the board’s area
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(2)

(3)

must establish a joint committee for the board’s area (an “integrated
care partnership”).

The integrated care partnership for an area is to consist of—
(a) one member appointed by the integrated care board,

(b) one member appointed by each of the responsible local
authorities, and

(c) anymembers appointed by the integrated care partnership.

An integrated care partnership may determine its own procedure
(including quorum).

116ZB Integrated care strategies

(1)

(2)

(3)

(4)

(5)

(6)

(7)

An integrated care partnership must prepare a strategy (an “integrated
care strategy”) setting out how the assessed needs in relation to its area
are to be met by the exercise of functions of—

(a) the integrated care board for its area,

(b) NHS England, or

(c) the responsible local authorities whose areas coincide with or
fall wholly or partly within its area.

In preparing a strategy under this section, an integrated care
partnership must, in particular, consider the extent to which the needs
could be met more effectively by the making of arrangements under
section 75 of the National Health Service Act 2006 (rather than in any
other way).

In preparing a strategy under this section, an integrated care
partnership must have regard to—
(a) the mandate published by the Secretary of State under section
13A of the National Health Service Act 2006, and

(b) any guidance issued by the Secretary of State.

In preparing a strategy under this section, an integrated care
partnership must—
(a) involve the Local Healthwatch organisations whose areas
coincide with or fall wholly or partly within its area, and
(b) involve the people who live or work in that area.

An integrated care partnership may include in a strategy under this
section a statement of its views on how arrangements for the provision
of health-related services in its area could be more closely integrated
with arrangements for the provision of health services and social care
services in that area.

Each time that an integrated care partnership receives an assessment of
relevant needs under section 116(5A) it must—

(a) consider whether the current integrated care strategy should be
revised, and

(b) if so, prepare a revised integrated care strategy under
subsection (1).

Anintegrated care partnership must—
(a) publish each integrated care strategy, and
(b) give a copy of each integrated care strategy to—
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(i) each responsible local authority whose area coincides
with or falls wholly or partly within its area, and

(ii) each partner integrated care board of those responsible
local authorities.

(8) In this section—

(a) “assessed needs”, in relation to the area of an integrated care
partnership, means the needs assessed under section 116 in
relation to the areas of the responsible local authorities so far as
those needs relate to the integrated care partnership’s area;

(b) “partner integrated care board”, in relation to a responsible
local authority, has the same meaning as in section 116;

() “health services”, “health-related services” and “social care
services” have the same meaning as in section 195 of the Health
and Social Care Act 2012.”

(5) Insection 116A (health and social care: joint health and wellbeing strategies)—
(a) inthe heading, after “joint” insert “local”;
(b) for subsections (1) and (2) substitute—

“(1) This section applies where a responsible local authority and
each of its partner integrated care boards receive an integrated
care strategy under section 116ZB(7)(b).

(2) Theresponsible local authority and each of its partner integrated
care boards must prepare a strategy (“a joint local health and
wellbeing strategy”) setting out how the assessed needs in
relation to the responsible local authority’s area are to
be met by the exercise of functions of—

(a) the responsible local authority,
(b) its partner integrated care boards, or
(c) NHS England.

(2A) But the responsible local authority and its partner integrated
care boards need not prepare a new joint local health and
wellbeing strategy if, having considered the integrated care
strategy, they consider that the existing joint local health and
wellbeing strategy is sufficient.”;

(c) insubsection (3)—
(i) for “clinical commissioning groups” substitute “integrated care
boards”;
(ii) after “the extent to which the” insert “assessed”;
(d) insubsection (4)—
(i) for “clinical commissioning groups” substitute “integrated care
boards”;
(ii) before paragraph (a) insert—
“(za) the integrated care strategy prepared under
section 116ZB,”;

(e) in subsections (5) and (7), for “clinical commissioning groups”
substitute “integrated care boards”;

(f) in subsection (8), for paragraph (a) (including the “and” at the end)
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substitute—
“(a) “partner integrated care board”, in relation to aresponsible
local authority, has the same meaning as in section 116,
(aa) “assessed needs”, in relation to the area of a local

authority, means the needs assessed in relation to its
area under section 116, and”.

(6) For section 116B substitute—
“116B Duty to have regard to assessments and strategies

(1) A responsible local authority and each of its partner integrated care
boards must, in exercising any functions, have regard to the following
so far as relevant—

(a) any assessment of relevant needs prepared under section 116 in
relation to the responsible local authority’s area,

(b) any integrated care strategy prepared under section 116ZB in
relation to an area that coincides with or includes the whole or
part of the responsible local authority’s area, and

(c) any joint local health and wellbeing strategy prepared under

section 116A by the responsible local authority and its partner
integrated care boards.

(2) NHS England must, in exercising any functions in arranging for the
provision of health services in relation to the area of a responsible local
authority, have regard to the following so far as relevant—

10
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20

(a) any assessment of relevant needs prepared under section 116 in relation

to that area, and

(b) any integrated care strategy prepared under section 116ZB in
relation to an area that coincides with or includes the whole or
part of that area,

25

(c) any joint local health and wellbeing strategy prepared under section

116A by the responsible local authority and its partner 30
integrated care boards.”

(7) Inthe following provisions after “joint” insert “local”—
(a) section 17(6)(g) and (h) of the National Health Service (Wales) Act 2006;
(b) sections 26(7) and 27(4) of the Children and Families Act 2014.

Integrated care system: financial controls

21  NHS England’s financial responsibilities
For sections 223C to 223E of the National Health Service Act 2006 substitute—
#223C Financial duties of NHS England: expenditure

(1) NHS England must exercise its functions with a view to ensuring that
expenditure incurred by the following bodies in a financial year (taken
together) does not exceed the aggregate of any sums received by them
in the year—

(a) NHS England;

(b) integrated care boards.
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(2) The Secretary of State may by direction—

(a) specify descriptions of expenditure that are, or are not, to be
treated for the purposes of this section as expenditure incurred by
a body, or expenditure incurred by it in a particular financial
year;

(b) specify descriptions of sums that are, or are not, to be treated for
the purposes of this section as having been received by a body,
or as having been received by it in a particular financial year;

(c) provide for sums received by NHS England under section 223B
in a year but not spent to be treated for the purposes of this
section as expenditure incurred by it in a particular financial
year;

(d) provide for sums received by an integrated care board under
section 223G in a year but not spent to be treated for the
purposes of this section as expenditure incurred by it in a
particular financial year.

(3) For the purposes of this section any sum allotted to NHS England for a
year under section 223B is to be treated as received by it in that year
(subject to any direction under subsection (2)(b)).

223CA NHS England: banking facilities

The Secretary of State may by direction require NHS England to use
banking facilities specified in the direction for any purposes so
specified.

223D Financial duties of NHS England: controls on total resource use

(1) NHS England must exercise its functions with a view to ensuring that,
in respect of each financial year—

(a) total capital resource use does not exceed the limit specified in
a direction by the Secretary of State;

(b) total revenue resource use does not exceed the limit specified in
a direction by the Secretary of State

(2) Insubsection (1) “total capital resource use” and “total revenueresource
use” means the use of capital resources or (as the case may be) revenue
resources by relevant NHS bodies, other than use that consists of the
transfer of resources between relevant NHS bodies.

(3) In subsection (2) “relevant NHS bodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and
(d) NHS foundation trusts.

(4) A direction under subsection (1)(a) or (b) specifying a limit in relation
to a financial year may be varied by a subsequent direction only if—
(a) NHS England agrees to the change,
(b) a parliamentary general election takes place, or

(c) the Secretary of State considers that there are exceptional
circumstances which make the variation necessary.

(5) The Secretary of State must publish and lay before Parliament any
directions under this section.
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(6) Anyreference in this Chapter to the use of capital resources or revenue
resources is a reference to their expenditure, consumption or reduction
in value.

223E Financial duties of NHS England: additional controls on resource use

(1) The Secretary of State may direct NHS England to ensure— 5

(a) that relevant capital resource in a financial year which is
attributable to matters specified in the direction does not exceed
an amount so specified;

(b) thatrelevantrevenue resource use in a financial year which is attributable
to matters specified in the direction does not exceed 10
an amount so specified.

(2) In subsection (1) “relevant capital resource use” and “relevant revenue
resource use” means the use of capital resources or (as the case may be)
revenue resources by NHS England and integrated care boards.

(3) The Secretary of State may direct NHS England to ensure that NHS 15
England’s use of revenue resources in a financial year which isattributable
to such matters relating to administration as are specifiedin the
direction does not exceed an amount so specified.”

22 Expansion of NHS England’s duties in respect of expenditure

In section 223C of the National Health Service Act 2006 (as substituted by 20
section 21 of this Act), in subsection (1), after paragraph (b) insert—

“(c) NHS trusts established under section 25;
(d) NHS foundation trusts.”

23 Financial responsibilities of integrated care boards and their partners
(1) The National Health Service Act 2006 is amended as follows. 25

(2) For the italic heading before section 223G substitute—

“Integrated care boards”.
(3) After section 223GA insert—
“223GB Power to impose financial requirements on integrated care boards

(1) NHS England may give integrated care boards directions about their 30
management or use of financial or other resources.

(2) The directions that may be given include a direction imposing limits on
expenditure or resource use by integrated care boards.

(3) NHS England must publish any directions under this section.
223GC Financial duties of integrated care boards: expenditure limits 35

(1) An integrated care board must exercise its functions with a view to
ensuring that expenditure incurred by the board in a financial year
does not exceed the sums received by it in that year.

(2) NHS England may by direction—
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(a) specify descriptions of expenditure that are, or are not, to be
treated for the purposes of this section as expenditure incurred by
an integrated care board, or expenditure incurred by it in a
particular financial year;
(b) specify descriptions of sums that are, or are not, to be treated for 5
the purposes of this section as having been received by an
integrated care board, or as having been received by it in a
particular financial year;
(c) provide for sums received by an integrated care board under section
223G in a year but not spent to be treated for the 10
purposes of this section as expenditure incurred by it in a
particular financial year.
(3) For the purposes of this section any sum allotted to an integrated care
board for a year under section 223G is to be treated as received by it in
that year (subject to any direction under subsection (2)(b)). 15
223GD Integrated care boards: banking facilities
The Secretary of State may give integrated care boards directions
requiring them to use specified banking facilities for any specified
purposes.”
(4) Omitsections 223H to 223] (financial duties of clinical commissioning groups). 20
(5) After section 223K insert—

“Joint duties of an integrated care board and its partner NHS trusts and NHS
foundation trusts

223L Joint financial objectives for integrated care boards etc

(1) NHS England may set joint financial objectives for integrated care 25
boards and their partner NHS trusts and NHS foundation trusts.

(2) An integrated care board and its partner NHS trusts and NHS
foundation trusts must seek to achieve any financial objectives set
under this section.

(3) Financial objectives under this section may apply to— 30
(a) integrated care boards and their partner NHS trusts and NHS
foundation trusts generally,
(b) a particular integrated care board and its partner NHS trusts
and NHS foundation trusts, or
(c) an integrated care board of a particular description and its 35
partner NHS trusts and NHS foundation trusts.

223M Financial duties of integrated care boards etc: use of resources

(1) Each integrated care board and its partner NHS trusts and NHS
foundation trusts must exercise their functions with a view to ensuring
that, in respect of each financial year— 40
(a) local capital resource use does not exceed the limit specified in
a direction by NHS England;
(b) local revenue resource use does not exceed the limit specified in
a direction by NHS England.
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(2) In this section “local capital resource use” and “local revenue resource
use” means the use of capital resources or (as the case may be) revenue
resources by the integrated care board and its partner NHS trusts and NHS
foundation trusts, other than use that consists of the transfer of
resources between those bodies. 5

(3) Where an NHS trust or NHS foundation trust is the partner of more
than one integrated care board, its use of capital resources or revenue
resources is to be apportioned for the purposes of this section to one or
more of the integrated care boards in such manner as may be provided
for in a direction by NHS England. 10

(4) NHS England may by direction make provision for determining to
which integrated care board, NHS trust or NHS foundation trust a use
of capital resources or revenue resources is to be attributed for the
purposes of this section.

223N Financial duties of integrated care boards etc: additional controls on 15
resource use

(1) NHS England may direct an integrated care board and its partner NHS
trusts and NHS foundation trusts to exercise their functions with a
view to—

(a) ensuring that local capital resource use in a financial year which 20
is attributable to matters specified in the direction does not
exceed an amount so specified;

(b) ensuring thatlocal revenue resource use in a financial year which
is attributable to matters specified in the direction does
not exceed an amount so specified. 25

(2) A direction under subsection (1) may—
(a) specify descriptions of resources which must, or must not, be
treated as local capital resources or local revenue resources for
the purposes of the direction;
(b) specify uses of local capital resources or local revenue resources 30
which must, or must not, be taken into account for the purposes
of the direction.

(3) Any directions given under section 223M(3) or (4) apply for the
purposes of this section as they apply for the purposes of section 223M.

(4) In this section “local capital resource use” and “local revenue resource 35
use” have the meaning given by section 223M(2).

Directions about resources etc to be taken into account

2230 Resources etc relevant to section 223D, 223E or 223M

The Secretary of State may give directions, in relation to a financial
year— 40
(a) specifying descriptions of resources which must, or must not,be

treated as capital resources or revenue resources for the purposes
of section 223D, 223E or 223M;

(b) specifying uses of capital resources or revenue resources which

must, or must not, be taken into account for the purposes of 45
section 223D, 223E or 223M.”
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24  Expansion of financial duties of integrated care boards and their partners
(1) The National Health Service Act 2006 is amended as follows.
(2) Omit section 223GC (inserted by section 23 of this Act).
(3) After section 223L (inserted by section 23 of this Act) insert—
“223LA Financial duties of integrated care boards etc: expenditure limits

(1) An integrated care board and its partner NHS trusts and NHS
foundation trusts must exercise their functions with a view to ensuring
that their expenditure in a financial year (taken together) does not
exceed the aggregate of any sums received by them in the year.

(2) Where an NHS trust or NHS foundation trust is the partner of more
than one integrated care board its receipts and expenditure are to be
apportioned for the purposes of this section to one or more of the
integrated care boards in such manner as may be provided for in a
direction by NHS England.

(3) NHS England may by direction—

(a) specify descriptions of expenditure that are, or are not, to be
treated for the purposes of this section as expenditure incurred by
a body, or expenditure incurred by it in a particular financial year;

(b) specify descriptions of sums that are, or are not, to be treated for
the purposes of this section as having been received by a body,
or as having been received by it in a particular financial year;

(c) provide for sums received by an integrated care board under
section 223G in a year but not spent to be treated for the
purposes of this section as expenditure by it in a particular
financial year.

(4) For the purposes of this section any sum allotted to an integrated care
board for a year under section 223G is to be treated as received by it in
that year (subject to any direction under subsection (3)(b)).”

Integrated care system: further amendments

25  Integrated care system: further amendments

Schedule 4 contains minor and consequential amendments.
Merger of NHS bodies etc

26  Abolition of Monitor and transfer of functions to NHS England
(1) Monitor is abolished.

(2) Schedule 5 contains amendments to transfer Monitor’s functions to NHS
England and related amendments.

27  Exercise by NHS England of new regulatory functions
(1) The National Heath Service Act 2006 is amended as follows.
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(2) After section 13S insert—

“Regulatory functions
13SA Minimising conflicts between regulatory and other functions

(1) NHS England must make arrangements for—

(a) minimising the risk of conflicts between the exercise of its
regulatory functions and its other functions;

(b) managing any conflicts that arise.

(2) Inthis Act “regulatory functions”, in relation to NHS England, means—

(a) its functions under the provisions listed in subsection (3),

(b) its functions under Chapter 5A of Part 2 (trust special
administrators) in relation to NHS foundation trusts, except for
any functions that are conferred on it under section 65DA, 65F
or 65G as a commissioner, and

10

(c) any other functions of NHS England so far as exercisable in connection

with functions within paragraph (a) or (b).

(3) Those provisions are—
(a) in Part2 of this Act, Chapter 5 (NHS foundation trusts);
(b) inPart 3 of the Health and Social Care Act 2012—
(i) Chapter 3 (licensing);
(ii)) Chapter 4 (NHS payment scheme);
(ili) Chapter 5 (health special administration);

(iv) Chapter 6 (financial assistance in special administration
cases).”

(3) Insection 13U (annual report), after subsection (2) insert—

“(2A) The annual report must also include a statement explaining what NHS
England has done, during the financial year, to comply with its duties
under section 13SA.”

(4) In section 275 (interpretation), in subsection (1), at the appropriate place
insert—

““regulatory functions”, in relation to NHS England, has the meaning
given by section 13SA,”.

28 Modification of standard licence conditions

(1) Section 100 of the Health and Social Care Act 2012 (modification of standard
conditions) is amended as follows.

(2) After subsection (1) insert—

“(1A) Before making modifications under subsection (1) that NHS England
consider to be a major change, NHS England must—

(a) carry out an assessment of the likely impact of the
modifications, or

(b) publish a statement setting out its reasons for concluding that
such assessment is not needed.”
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(3) In subsection (2), for “such modifications” substitute “modifications under
subsection (1)”.

(4) In subsection (4), after paragraph (b) insert—
“(ba) setout any impact assessment carried out by NHS England
under subsection (1A)(a),”.

29  Abolition of NHS Trust Development Authority

(1) The Special Health Authority called the National Health Service Trust
Development Authority is abolished.

(2) The following are revoked—
(a) the National Health Service Trust Development Authority
(Establishment and Constitution) Order 2012 (S.1. 2012/901);
(b) the National Health Service Trust Development Authority Regulations
2012 (S.1.2012/922);
(c) the National Health Service Trust Development Authority (Directions
and Miscellaneous Amendments etc.) Regulations 2016 (S.I. 2016/214).

(3) In section 9 of the Mental Health Units (Use of Force) Act 2018 (investigation
of deaths or serious injuries), omit paragraph (d).

(4) Insection 15 of the Domestic Abuse Act 2021 (duty to co-operate with the
Domestic Abuse Commissioner), in subsection (7), omit paragraph (e) of the
definition of “NHS body in England”.

30  Merger of bodies: consequential amendment

In section 1H of the National Health Service Act 2006 (NHS England and its
general functions), in subsection (3)(b), before “so as to secure” insert “, NHS
trusts established under section 25 and NHS foundation trusts”.

31 Transfer schemes in connection with abolished bodies

(1) The Secretary of State may make one or more schemes for the transfer of
property, rights and liabilities from Monitor or the National Health Service
Trust Development Authority to NHS England.

(2) The things that may be transferred under a transfer scheme include—
(a) property, rights and liabilities that could not otherwise be transferred;
(b) property acquired, and rights and liabilities arising, after the making of
the scheme;
(c) criminal liabilities.

(3) Atransfer scheme may—

(a) create rights, or impose liabilities, in relation to property or rights
transferred;

(b) make provision about the continuing effect of things done by the
transferor in respect of anything transferred;

(c) make provision about the continuation of things (including legal
proceedings) in the process of being done by, on behalf of or in relation
to the transferor in respect of anything transferred;
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(d) make provision for references to the transferor in an instrument or other
document in respect of anything transferred to be treated as references
to the transferee;

(e) make provision which is the same as or similar to the TUPE regulations;

(f) make other consequential, supplementary, incidental or transitional
provision.

(4) In subsection (3)(e), “the TUPE regulations” means the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (S.I. 2006/246).

(5) In this section references to rights and liabilities include rights and liabilities
relating to a contract of employment.

32 Transfer schemes under section 31: taxation

(1) The Treasury may by regulations make provision varying the way in which a
relevant tax has effect in relation to—
(a) anything transferred under a scheme under section 31, or
(b) anything done for the purposes of, or in relation to, a transfer under
such a scheme.

(2) The provision which may be made under subsection (1)(a) includes in
particular provision for—

(a) atax provision not to apply, or to apply with modifications, in relation
to anything transferred;

(b) anything transferred to be treated in a specified way for the purposes
of a tax provision;

(c) the Secretary of State to be required or permitted to determine, or
specify the method for determining, anything which needs to be
determined for the purposes of any tax provision so far as relating to
anything transferred.

(3) The provision which may be made under subsection (1)(b) includes in
particular provision for—
(a) ataxprovision not to apply, or to apply with modifications, in relation
to anything done for the purposes of or in relation to the transfer;
(b) anything done for the purposes of, or in relation to, the transfer to have
or not have a specified consequence or be treated in a specified way;

(c) the Secretary of State to be required or permitted to determine, or
specify the method for determining, anything which needs to be
determined for the purposes of any tax provision so far as relating to
anything done for the purposes of, or in relation to, the transfer.

(4) Regulations under this section are subject to annulment in pursuance of a
resolution of the House of Commons.

(5) In this section—
“relevant tax” means income tax, corporation tax, capital gains tax, stamp
duty or stamp duty reserve tax;
“tax provision” means a provision of an enactment about a relevant tax.
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Secretary of State’s functions

33  Report on assessing and meeting workforce needs

After section 1G of the National Health Service Act 2006 (but before the italic
heading after it) insert—

“1GA Secretary of State’s duty to report on workforce systems

(1) The Secretary of State must, at least once every five years, publish a
report describing the system in place for assessing and meeting the
workforce needs of the health service in England.

(2) NHS England and Health Education England must assist in the
preparation of a report under this section, if requested to do so by the
Secretary of State.”

34  Arrangements for exercise of public health functions
For section 7A of the National Health Service Act 2006 substitute—
“7A  Exercise of Secretary of State’s public health functions

(1) The Secretary of State may arrange for any of the public health
functions of the Secretary of State to be exercised by one or more relevant
bodies.

(2) Inthis section “relevant body” means—
(a) NHS England,
(b) an integrated care board,
() alocal authority (within the meaning of section 2B),
(d) a combined authority, or
(e) such other body as may be prescribed.

(3) Arrangements under this section may be made on such terms as may
be agreed between the parties including—
(a) terms as to payment;
(b) terms prohibiting or restricting a relevant body from making
delegation arrangements in relation to a function that is
exercisable by it by virtue of arrangements under this section.

(4) In subsection (3)(b) “delegation arrangements” means arrangements
made by a person for the exercise of a function by someone else.

(5) Anyrights acquired, or liabilities (including liabilities in tort) incurred, in
respect of the exercise by a relevant body of any function by virtue of this
section are enforceable by or against that body (and no other
person).

(6) The reference in subsection (1) to the public health functions of the
Secretary of State includes any functions of the Secretary of State
exercisable in connection with those functions (including the powers
conferred by section 12).”

35 Power of direction: public health functions

(1) The National Health Service Act 2006 is amended as follows.
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(2) After section 7A (inserted by section 34 of this Act) insert—
“7B Directions requiring NHS bodies to exercise public health functions

(1) The Secretary of State may by direction provide for any of the public
health functions of the Secretary of State to be exercised by one or more
relevant bodies.

(2) Inthis section “relevant body” means—
(a) NHS England, or
(b) an integrated care board.

(3) Adirection under subsection (1) may include provision prohibiting or
restricting the relevant body from making delegation arrangements in
relation to a function that is exercisable by it by virtue of the direction.

(4) In subsection (3) “delegation arrangements” means arrangements
made by a person for the exercise of a function by someone else.

(5) The Secretary of State may make payments to a relevant body in respect
of the exercise by it of a function by virtue of a direction under
subsection (1).

(6) The Secretary of State may give directions to an integrated care board
as to the exercise by it of any functions by virtue of this section.

(7) For power to give directions to NHS England as to the exercise of
functions, see section 13ZC.

(8) Assoon as reasonably practicable after giving a direction under
subsection (1) or (6), the Secretary of State must publish it.

(9) Anyrightsacquired, or liabilities (including liabilities in tort) incurred,
in respect of the exercise by a relevant body of any function by virtue of
this section are enforceable by or against it (and no other person).

(10) The reference in subsection (1) to the public health functions of the
Secretary of State includes any functions of the Secretary of State
exercisable in connection with those functions (including the powers
conferred by section 12).”

(3) Insection 73 (directions and regulations under Parts 1 and 2), in subsection (1),
after paragraph (a) insert—
“(aa) section 7B,".

36  Power of direction: investigation functions
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 7B (inserted by section 35 of this Act) insert—
“7C Power of direction: investigation functions

(1) The Secretary of State may direct—
(a) NHS England, or
(b) any other public body,
to exercise any of the investigation functions which are specified in the
direction.
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(2)

(3)

(4)

5

(6)

)

(8)

)

A direction under subsection (1) may include provision prohibiting or
restricting the body directed from making delegation arrangements in
relation to a function that is exercisable by it by virtue of the direction.

In subsection (2) “delegation arrangements” means arrangements
made by a person for the exercise of a function by someone else.

The Secretary of State may make payments to NHS England or any other
body in respect of the exercise by it of a function by virtue of a direction
under subsection (1).

The Secretary of State may give directions to any body on whom
functions are conferred by virtue of subsection (1)(b) as to the exercise
of those functions.

For power to give directions to NHS England as to the exercise of
functions, see section 13ZC.

As soon as reasonably practicable after giving a direction under
subsection (1) or (5), the Secretary of State must publish it.

Any rights acquired, or liabilities (including liabilities in tort) incurred, in
respect of the exercise by NHS England or any other body of any function
by virtue of this section are enforceable by or against it (and no other
person).

In this section “the investigation functions” are functions which,
immediately before the coming into force of section 29 of the Health
and Care Act 2021, were exercised by the Special Health Authority
called the National Health Service Trust Development Authority
pursuant to—
(a) the National Health Service Trust Development Authority
(Healthcare Safety Investigation Branch) Directions 2016 made
under sections 7 and 8 of the National Health Service Act 2006,
or
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(b) the National Health Service Trust Development Authority (Healthcare

Safety Investigation Branch) (Additional 30
Investigatory Functions in respect of Maternity Cases)

Directions 2018 made under sections 7 and 8 of the National
Health Service Act 2006.

7D  Transfer schemes in connection with a direction under section 7C

1)

(2)

(3)

The Secretary of State may, in connection with a direction under section
7C, make one or more transfer schemes.

A “transfer scheme” is a scheme for the transfer to NHS England or any
other public body of any property, rights or liabilities relating to the
discharge of functions pursuant to any directions made by the
Secretary of State under the power conferred by section 7C.

The things that may be transferred under a transfer scheme include—

(a) property, rights and liabilities that could not otherwise be
transferred;

(b) property acquired, and rights and liabilities arising, after the
making of the scheme;

(c) criminal liabilities.
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(4) Atransfer scheme may—

(a) create rights, or impose liabilities, in relation to property or
rights transferred;

(b) make provision about the continuing effect of things done by, or
on behalf of or in relation to the transferor in respect of anything
transferred;

(c) make provision about the continuation of things (including
legal proceedings) in the process of being done by, on behalf of
or in relation to the transferor in respect of anything transferred;

(d) make provision for references to the transferor in an instrument
or other document in respect of anything transferred to be treated
as references to the transferee;

(e) make provision for the shared ownership or use of property;

(f) make provision which is the same as or similar to the TUPE
regulations;

(g) make other consequential, supplementary, incidental or
transitional provision.

(5) Atransfer scheme may provide—
(a) formodifications by agreement;
(b) for modifications to have effect from the date when the original
scheme came into effect.

(6) Insub-paragraph (4)(f), “the TUPE regulations” means the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (S.I. 2006/
246).

(7) For the purposes of this paragraph—

(a) references to right and liabilities include rights and liabilities
relating to a contract of employment;

(b) references to the transfer of property include the grant of alease.

(8) For the purposes of sub-paragraph (7)(a)—
(a) anindividual who holds employment in the civil service of the
State is to be treated as employed by virtue of a contract of
employment, and
(b) theterms ofthe individual’s employment in the civil service are
to be regarded as constituting the terms of the contract of
employment.

7E  Transfer schemes under section 7D: taxation

(1) The Treasury may by regulations make provision varying the way in
which a relevant tax has effect in relation to—
(a) anything transferred under a scheme under section 7D, or
(b) anything done for the purposes of, or in relation to, a transfer
under such a scheme.

(2) The provision which may be made under subsection (1)(a) includes in
particular provision for—
(a) atax provision not to apply, or to apply with modifications, in
relation to anything transferred;
(b) anything transferred to be treated in a specified way for the
purposes of a tax provision;
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(c) the Secretary of State to be required or permitted to determine, or
specify the method for determining, anything which needs to be
determined for the purposes of any tax provision so far as relating
to anything transferred.

(3) The provision which may be made under subsection (1)(b) includes in
particular provision for—

(a) atax provision not to apply, or to apply with modifications, in
relation to anything done for the purposes of or in relation to the
transfer;

(b) anything done for the purposes of, or in relation to, the transfer
to have or not have a specified consequence or be treated in a
specified way;

(c) the Secretary of State to be required or permitted to determine,
or specify the method for determining, anything which needs to
be determined for the purposes of any tax provision so far as
relating to anything done for the purposes of, or in relation to,
the transfer.

(4) In this section references to the transfer of property include the grant of
a lease.

(5) In this section—
“relevant tax” means income tax, corporation tax, capital gains tax,
stamp duty or stamp duty reserve tax;

“tax provision” means a provision of an enactment about a
relevant tax.”

(3) Insection 73 (directions and regulations under Parts 1 and 2), in subsection (1),
after paragraph (aa) (inserted by section 35 of this Act) insert—
“(ab) section 7C,”.

(4) In section 272 (orders, regulations, rules and directions)—
(a) insubsection (4), after “subsections” insert “(4A),”, and
(b) after that subsection insert—

“(4A) A statutory instrument containing regulations under section
7E(1) is subject to annulment in pursuance of a resolution of the
House of Commons.”

37  General power to direct NHS England
(1) The National Health Service Act 2006 is amended as follows.

(2) Before section 1371 (and the italic heading before it) insert—

“Powers of direction
13ZC Secretary of State directions as to exercise of NHS England functions

(1) The Secretary of State may give NHS England directions as to the
exercise of any of its functions.

(2) The directions that may be given include a direction as to whether a
power is to be exercised or not.

(3) The directions that may be given include a direction as to—

10

15

20

25

30

35

40



-53 - CDL-REF(2021)071

Health and Care Bill 45
Part 1 — Health service in England: integration, collaboration and other changes

(a) when or how a function is, or is not, to be exercised;

(b) conditions that must be met before a function is exercised (for
example, conditions relating to the provision of information,
consultation or approval);

(c) matters to be taken into account in exercising a function.

(4) For exceptions to the power to give directions under subsection (1), see
section 13ZD.

(5) A direction under subsection (1) must include a statement that the
Secretary of State considers the direction to be in the public interest.

(6) As soon as reasonably practicable after giving a direction under
subsection (1), the Secretary of State must publish it.

(7) The fact that the Secretary of State has a function under any other
enactment in relation to NHS England’s exercise of functions is not to
be read as limiting the power conferred by subsection (1).

(8) The reference in subsection (7) to a function of the Secretary of State
does not include a function of making subordinate legislation.

13ZD Power to give directions: exceptions

(1) A direction under section 13ZC may not be given in relation to a
function relating to the appointment or employment of a person.

(2) A direction under section 13ZC may not be given in relation to a
decision about the services to be provided to a particular individual for
or in connection with the prevention, diagnosis or treatment of illness.

(3) Adirection under section 13ZC may not be given in relation to the
provision of any drug, medicine or other treatment, or the use of any
diagnostic technique, unless NICE has made a recommendation or
issued guidance as to its clinical and cost effectiveness and the direction
is not inconsistent with that recommendation or guidance.

13ZE Compliance with directions: significant failure

(1) This section applies where—
(a) NHS England is given a direction under section 13ZC,
(b) the direction —

(i) states that the Secretary of State considers that NHS
England is failing or has failed to discharge any of its
functions, and

(ii) states that the Secretary of State considers that the
failure is significant and explains why,

(c) thedirection states that it is given for the purposes of addressing
that failure, and

(d) NHS England fails to comply with the direction.

(2) The Secretary of State may—
(a) discharge the functions to which the direction relates, or

(b) make arrangements for any other person to discharge them on
the Secretary of State’s behalf.

(3) Where the Secretary of State exercises the power under subsection (2),
the Secretary of State must publish the reasons for doing so.
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(4) For the purpose of this section—
(a) afailure to discharge a function includes a failure to discharge
it properly, and
(b) afailure to discharge a function properly includes a failure to
discharge it consistently with what the Secretary of State
considers to be the interests of the health service.

13ZF Secretary of State directions to provide information

(1) The Secretary of State may direct NHS England to provide the Secretary of
State with any documents or other information that may be specified
in the direction.

(2) The directions that may be given include a direction to provide
documents or other information that NHS England would need to
obtain from others in the exercise of some other power.

(3) The directions may include provision as to—
(a) the form or manner in which the documents or information
must be provided;

(b) the time at which or period within which the documents or
information must be provided.”

(3) Omit section 13Z2 (failure to discharge functions) and the italic heading before
it.

(4) In Schedule A1 (constitution of NHS England), omit paragraph 14 and the italic
heading before it.

38  Reconfiguration of services: intervention powers

(1) After section 68 of the National Health Service Act 2006 insert—

“Reconfiguration of NHS services
68A Reconfiguration of NHS services

Schedule 10A confers intervention powers on the Secretary of State in
relation to the reconfiguration of NHS services.”

(2) Schedule 6 inserts into the National Health Service Act 2006 a new Schedule
10A to that Act (intervention powers in relation to the reconfiguration of NHS
services).

NHS trusts

39  NHS trusts in England

In the Health and Social Care Act 2012, omit section 179 (abolition of NHS
trusts in England).

40  Removal of power to appoint trust funds and trustees

In Schedule 4 to the National Health Service Act 2006, omit paragraph 10
(power to appoint trustees for an NHS trust) and the italic heading before it.
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41  Sections 39 and 40: consequential amendments

Schedule 7 contains amendments that are consequential on sections 39 and 40.

42  Licensing of NHS trusts

(1) In the National Health Service (Licence Exemptions, etc) Regulations 2013
(S.1. 2013/2677), omit regulation 4 (which exempts NHS trusts in England from
the requirement to hold a licence).

(2) After section 87 of the Health and Social Care Act 2012 insert—
“87A Application and grant: NHS trusts

(1) An NHS trust established under section 25 of the National Health
Service Act 2006 is to be treated, on its establishment, as—

(a) having made an application for a licence under section 85, and

(b) having met the criteria for holding a licence for the time being
published under section 86.

(2) An NHS trust established under section 25 of the National Health
Service Act 2006 before the day on which section 42(1) of the Health and
Care Act 2021 comes into force is to be treated, for the purposes of
subsection (1), as having been established on that day.”

43 NHS trusts: wider effect of decisions
After section 26 of the National Health Service Act 2006 insert—
“26A Duty to have regard to wider effect of decisions

(1) In making a decision about the exercise of its functions, an NHS trust
established under section 25 must have regard to all likely effects of the
decision in relation to—

(a) the health and well-being of the people of England;
(b) the quality of services provided to individuals—
(i) byrelevantbodies, or
(ii) inpursuance of arrangements made by relevant bodies,
for or in connection with the prevention, diagnosis or treatment
of illness, as part of the health service in England;
(c) efficiency and sustainability in relation to the use of resources

by relevant bodies for the purposes of the health service in
England.

(2) The reference in subsection (1) to a decision does not include a reference
to a decision about the services to be provided to a particular individual
for or in connection with the prevention, diagnosis or treatment of
illness.

(3) In discharging the duty under this section, NHS trusts must have
regard to guidance published by NHS England under section 13NB.

(4) Inthissection “relevantbodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and
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(d) NHS foundation trusts.”

44  Oversight and support of NHS trusts
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 27 insert—
“27A Oversight and support of NHS trusts

NHS England must—

(a) monitor NHS trusts established under section 25 in the carrying
out of their functions, and

(b) provide such advice, guidance or other support as it considers
appropriate to help NHS trusts established under section 25 in
the carrying out of their functions.”

(3) In Schedule 4—
(a) in paragraph 12 (reports etc), in sub-paragraph (1), for “the Secretary of
State”, in both places it occurs, substitute “NHS England”;
(b) in paragraph 13 (provision of information by NHS trusts), in sub-
paragraph (1) (as created by section 19(4) of this Act)—

(i) after “the Secretary of State” insert “or NHS England”;
(ii) for “he” substitute “the Secretary of State or NHS England”.

45  Directions to NHS trusts
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 27A (inserted by section 44 of this Act) insert—
“27B NHS England’s directions to NHS trusts

(1) NHS England may give directions to an NHS trust established under
section 25 about its exercise of any functions.

(2) In so far as a direction under this section conflicts with a direction
under section 8 or paragraph 25(3) of Schedule 4, itis of no effect.”

(3) Insection 73 (directions and regulations under Parts 1 and 2), in subsection (1),
after paragraph (ba) (inserted by section 7 of this Act) insert—

“(bb) section 27B,”.

(4) In Schedule 4—
(a) in paragraph 20 (additional income), in sub-paragraph (2)—
(i) omitthe “and” at the end of paragraph (a);
(ii) atthe end of paragraph (b) insert “, and
(c) incircumstances specified in directions under
section 27B, with the consent of NHS
England.”;

(b) in paragraph 25 (staff), in sub-paragraph (3), at the end insert “and any
directions given by NHS England under section 27B".

46  Recommendations about restructuring of NHS trusts

After section 27B of the National Health Service Act 2006 (inserted by section

10

15

20

25

30

35

40



-57 - CDL-REF(2021)071

Health and Care Bill 49
Part 1 — Health service in England: integration, collaboration and other changes

45 of this Act) insert—

“27C Recommendations about restructuring

(1)

(2)

NHS England may—
(a) make recommendations to NHS trusts for or in connection with
the making of restructuring applications;

(b) take such other steps as it considers appropriate to facilitate
restructuring applications involving NHS trusts.

In this section “restructuring application”, in relation to an NHS trust,
means an application by the NHS trust under—

(a) section 56 (mergers involving NHS foundation trusts);

(b) section 56A (acquisitions by NHS foundation trusts);

(c) section 69A (transfer of property etc between NHS bodies);
(d) paragraph 28 of Schedule 4 (dissolution of NHS trusts).”

47 Intervention in NHS trusts

After section 27C of the National Health Service Act 2006 (inserted by section
46 of this Act) insert—

“27D Intervention in NHS trusts: recommendations etc by NHS England

(1)

@)

If NHS England considers that Secretary of State ought to make an order
under section 66(2) or 68(2) in relation to an NHS trust
established under section 25, NHS England must—
(a) make a recommendation to that effect,
(b) set out its reasons for the recommendation, and
(c) make any recommendations it considers appropriate as to the
contents of the order.

NHS England must make any inquiries, and provide any other
assistance, that the Secretary of State may require in connection with
deciding whether to make an order section 66(2) or 68(2) in relation to
an NHS trust established under section 25 and, if so, on what terms.”

48 NHS trusts: conversion to NHS foundation trusts and dissolution

(1) The National Health Service Act 2006 is amended as follows.

(2) Insection 33 (application by NHS trusts to become NHS foundation trusts), in
subsection (1), omit “, if the application is supported by the Secretary of State”.

(3) In section 35 (authorisation of NHS foundation trusts), in subsection (1), after
“if” insert “the Secretary of State approves the authorisation and”.

(4) In section 57 (supplementary provision in connection with mergers and
acquisitions with NHS foundation trusts), in subsection (5), after “Secretary of
State” insert “or NHS England”.

(5) In Schedule 4—

(a)

in paragraph 28 (power to dissolve NHS trusts)—
(i) in sub-paragraph (1), after “Secretary of State” insert “or NHS
England”;
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(ii) after sub-paragraph (1) insert—

“(1A) An order under this paragraph may be made by NHS
England only with the approval of the Secretary of
State.”;
(iii)  in sub-paragraphs (2)(b) and (3), after “the Secretary of State”
insert “or NHS England”;
(b) in paragraph 29 (transfers), for sub-paragraph (1) substitute—

“(1) If an NHS trust is dissolved under paragraph 28, the
Secretary of State or NHS England may by order transfer, or
provide for the transfer of, the property and liabilities of the
NHS trust to the Secretary of State or an NHS body; and such
an order may include provisions corresponding to those of
paragraph 9.”;

(c) in paragraph 30 (transfers: pensions etc), in sub-paragraph (1), after
“he” insert “or NHS England”.

49  Appointment of chair of NHS trusts

In paragraph 3(1)(a) of Schedule 4 to the National Health Service Act 2006
(appointment of chair of board of directors of NHS trust), for “the Secretary of
State” substitute “NHS England”.

50  Financial objectives for NHS trusts

In paragraph 2 of Schedule 5 of the National Health Service Act 2006 (financial
obligations of NHS trusts), for sub-paragraphs (2) and (3) substitute—

“(2) NHS England may set financial objectives for NHS trusts.

(3) An NHS trust must achieve any financial objectives set under sub-
paragraph (2).

(4) Financial objectives under sub-paragraph (2) may apply to NHS
trusts generally, or to a particular NHS trust or NHS trusts of a
particular description.”

NHS foundation trusts

51  Licensing of NHS foundation trusts

In section 88 of the Health and Social Care Act 2012 (application and grant of
licenses: NHS foundation trusts), for subsection (1) substitute—

“(1) This section applies where—

() an NHS trust becomes an NHS foundation trustin pursuance of
section 36 of the National Health Service Act 2006 (effect of
authorisation of NHS foundation trust), or

(b) an NHS foundation trust is established under sections 56 or 56B
of that Act (mergers and separations).”
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52 Capital spending limits for NHS foundation trusts
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 42A insert—
“42B Limits on capital expenditure

(1) NHS England may make an order imposing a limit on the capital 5
expenditure of an NHS foundation trust.

(2) The order must specify—
(a) the trust,
(b) the capital expenditure limit, and
(c) the period to which the limit relates. 10

(3) NHS England must consult the trust before making the order.
(4) NHS England must publish each order under this section.

(5) A trust that is the subject of an order under this section must not exceed
the capital expenditure limit imposed by the order during the period to
which it relates. 15

(6) In this section “capital expenditure”, in relation to an NHS foundation
trust, means expenditure of the trust which falls to be capitalised in its
annual accounts.

42C Guidance in relation to orders under section 42B

(1) NHS England must publish guidance about the exercise of its power to 20
make orders under section 42B, including guidance about—
(a) the circumstances in which it is likely to make an order, and
(b) the method it will use to determine the capital expenditure
limit.
(2) NHS England must consult the Secretary of State before it publishes 25
guidance, or revised guidance, under this section.

(3) NHS England must have regard to the guidance in exercising its power to
make orders under section 42B.”

(3) Insection 64 (orders and regulations under Chapter 5), in subsection (1), after
“regulations” insert ”, other than the power to make an order under section 30
42B,".

53  Accounts, reports and forward plans

(1) Inthe National Health Service Act 2006—
(a) insection 43, omit subsections (3B) and (3C) (requirements relating to
content etc of forward plan for NHS foundation trusts); 35
(b) in paragraph 27 of Schedule 7, omit sub-paragraphs (2) and (3) (which
require the forward plan to be prepared by the directors etc).

(2) Inthe Health and Social Care Act 2012—
(a) omit section 155 (accounts: transfer of functions relating to accounts
from the regulator to the Secretary of State); 40
(b) in section 156 omit—
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(i) subsection (3) (power to provide for content of annual reports
to be prescribed by regulations rather than determined by the
regulator);

(ii) subsection (4) (duty to give forward plan to Secretary of State,
rather than to the regulator).

54  NHS foundation trusts: joint exercise of functions
After section 47 of the National Health Service Act 2006 insert—

“47A Joint exercise of functions

An NHS foundation trust may enter into arrangements for the carrying
out, on such terms as the NHS foundation trust considers appropriate,
of any of its functions jointly with any other person.”

55  NHS foundation trusts: mergers, acquisitions and separations
(1) The National Health Service Act 2006 is amended as follows.

(2) Insection 56 (mergers)—
(a) in subsection (2), omit paragraph (a);
(b) for subsection (4) substitute—

“(4) NHS England must grant the application if—

(a) itis satisfied that such steps as are necessary to prepare
for the dissolution of the trusts and the establishment of
the new trust have been taken, and

(b) the Secretary of State approves the grant of the
application,

and must otherwise refuse the application.”

(3) In section 56A (acquisitions)—
(a) in subsection (3), omit paragraph (a) and the “and” at the end;
(b) for subsection (4) substitute—

“(4) NHS England must grant the application if—

(a) it is satisfied that such steps as are necessary to prepare
for the acquisition have been taken, and
(b) the Secretary of State approves the grant of the
application,
and must otherwise refuse the application.”

(4) Insection 56B (separations), for subsection (4) substitute—

“(4) NHS England must grant the application if—
(a) itis satisfied that such steps as are necessary to prepare for the
dissolution of the trust and the establishment of each of the
proposed new trusts have been taken, and

(b) the Secretary of State approves the grant of the application,
and must otherwise refuse the application.”

56 Transfers on dissolution of NHS foundation trusts

In section 57A of the National Health Service Act 2006 (dissolution)—
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(a) in subsection (3), omit paragraph (a) and the “and” at the end;
(b) in subsection (4), for paragraph (b) substitute—

“(b) transferring, or providing for the transfer of, the
property and liabilities (including criminal liabilities) to
another NHS foundation trust, an NHS trust established
under section 25 or the Secretary of State.”;

(c) after subsection (4) insert—

“(5) The order must include provision for the transfer of any
employees of the NHS foundation trust that is dissolved.”

57  NHS foundation trusts: wider effect of decisions
In the National Health Service Act 2006, after section 63 insert—
“63A Duty to have regard to wider effect of decisions

(1) In making a decision about the exercise of its functions, an NHS
foundation trust must have regard to all likely effects of the decision in

relation to—
(a) the health and well-being of the people of England;
(b) the quality of services provided to individuals—
(i) byrelevantbodies, or
(ii) inpursuance of arrangements made by relevant bodies,
for or in connection with the prevention, diagnosis or treatment
of illness, as part of the health service in England;

(c) efficiency and sustainability in relation to the use of resources
by relevant bodies for the purposes of the health service in
England.

(2) The reference in subsection (1) to a decision does not include a reference
to a decision about the services to be provided to a particular individual
for or in connection with the prevention, diagnosis or treatment of illness.

(3) Indischarging the duty under this section, NHS foundation trusts must
have regard to guidance published by NHS England under section
13NB.

(4) Inthissection “relevantbodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and
(d) NHS foundation trusts.”
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NHS trusts and NHS foundation trusts

58 Transfer schemes between trusts

After section 69 of the National Health Service Act 2006 insert—

“Transfer schemes
69A Transfer schemes: NHS trusts and NHS foundation trusts 5

(1) NHS England may make one or more schemes for the transfer of
property, rights and liabilities from a relevant NHS body to another
relevant NHS body on an application made to it under this section.

(2) The application must—
(a) be made jointly by the relevant NHS bodies, and 10
(b) state the property, rights or liabilities to be transferred.

(3) NHS England may grant an application under this section only if it is
satisfied that such steps as are necessary to prepare for the transfer have
been taken.

(4) The things that may be transferred under a transfer scheme include— 15
(a) property, rights and liabilities that could not otherwise be
transferred;
(b) property acquired, and rights and liabilities arising, after the
making of the scheme;
(c) criminal liabilities. 20

(5) Atransfer scheme may—
(a) create rights, or impose liabilities, in relation to property or
rights transferred;
(b) make provision about the continuing effect of things done by
the transferor in respect of anything transferred; 25
(o) make provision about the continuation of things (including
legal proceedings) in the process of being done by, on behalf of
or in relation to the transferor in respect of anything transferred;
(d) make provision for references to the transferor in an instrument
or other document in respect of anything transferred to be 30
treated as references to the transferee;
(e) make provision for the shared ownership or use of property;
(f) make provision which is the same as or similar to the TUPE
regulations;
(g) make other consequential, supplementary, incidental or 35
transitional provision.

(6) Atransfer scheme may provide—
(a) formodifications by agreement;

(b) for modifications to have effect from the date when the original
scheme came into effect. 40

(7) In this section—

(a) references to rights and liabilities include rights and liabilities
relating to a contract of employment;
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(b) references to the transfer of property include the grant of alease.

(8) In this section—
“relevant NHS body” means—
(a) an NHS trust established under section 25;
(b) an NHS foundation trust;

“the TUPE regulations” means the Transfer of Undertakings
(Protection of Employment) Regulations 2006 (S.I. 2006/246).”

59  Trust special administrators

Schedule 8 contains amendments to Chapter 5A of the National Health Service
Act 2006 (which transfer functions to NHS England in relation to trust special
administrators).

Joint working and delegation of functions

60  Joint working and delegation arrangements
(1) The National Health Service Act 2006 is amended as follows.
(2) After section 6574 (inserted by section 8 of this Act) insert—

“Joint working arrangements and delegation
6575 Joint working and delegation arrangements

(1) A relevant body may arrange for any functions exercisable by it to be
exercised by or jointly with any one or more of the following—

(a) arelevantbody;
(b) alocal authority (within the meaning of section 2B);
(c) acombined authority.

(2) Inthis section “relevant body” means—
(a) NHS England,
(b) an integrated care board,
(c) an NHS trust established under section 25,
(d) an NHS foundation trust, or
(e) such other body as may be prescribed.

(3) Regulations may—
(a) provide that the powerin subsection (1) does notapply, or applies
only to a prescribed extent, in relation to prescribed functions;
(b) impose conditions on the exercise of the power.

(4) Arrangements under this section may be made on such terms as may
be agreed between the parties, including—
(a) terms as to payment;
(b) terms prohibiting or restricting a body from making delegation
arrangements in relation to a function that is exercisable by it by
virtue of arrangements under this section.
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(5) In subsection (4)(b) “delegation arrangements” means arrangements
made by a body for the exercise of a function by someone else.

(6) Any rights acquired, or liabilities (including liabilities in tort) incurred,
in respect of the exercise by a body of any function by virtue of this
section are enforceable by or against that body (and no other person).

65726 Joint committees and pooled funds

(1) This section applies where a function is exercisable jointly (by virtue of
section 65Z5 or otherwise) by a relevant body and any one or more of
the following—

(a) arelevant body;

(b) alocal authority (within the meaning of section 2B);

(c) acombined authority.

(2) Thebodies by whom the function is exercisable jointly may—

(a) arrange for the function to be exercised by a joint committee of
theirs;

(b) arrange for one or more of the bodies, or a joint committee of the
bodies, to establish and maintain a pooled fund.

(3) Apooled fundis afund—

(a) which is made up of payments received in accordance with the
arrangements from relevant bodies that are party to the 20
arrangements, and

(b) out of which payments may be made in accordance with the
arrangements towards expenditure incurred in the exercise of
functions in relation to which the arrangements are made.

(4) Arrangements under this section may be made on such terms as may
be agreed between the parties, including terms as to payment.

(5) In this section “relevant body” has the meaning given by section
657Z5(2).

6577 Joint working and delegation: guidance by NHS England

(1) NHS England may publish guidance for relevant bodies about the
exercise of their powers under sections 6575 and 65Z6.

(2) A relevant body must have regard to any guidance published under
this section.

(3) In this section “relevant body” has the meaning given by
section 65Z5(2).”

(3) Insection75(7B)—

(a) attheend of paragraph (a) insert “or”;

(b) for paragraphs (b) and (c) substitute—

“(b) section 65Z5  (joint  working and  delegation
arrangements).”
(4) In consequence of subsection (2), omit sections 13Z to 13ZB and the italic

heading before those sections.
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61  References to functions: treatment of delegation arrangements etc
(1) After section 275 of the National Health Service Act 2006 insert—

“275A References to functions: delegation etc

(1) Areference in this Act to the functions of a person includes functions of
others that are exercisable by the person by virtue of any provision of
any enactment (unless the context otherwise requires).

(2) Regulations may create exceptions to subsection (1).”

(2) Schedule 9 contains—

(a) amendments that are consequential on this section and other
provisions of this Part, and

(b) other related amendments.
Collaborative working

62  Repeal of duties to promote autonomy

(1) Inthe National Health Service Act 2006 omit—
(a) section 1D (Secretary of State’s duty to promote of autonomy);
(b) section 13F (NHS Commissioning Board’s duty to promote autonomy).

(2) In consequence of subsection (1), in the Health and Social Care Act 2012, omit
section 5.

63  Guidance about joint appointments

After section 13U of the National Health Service Act 2006 insert—

“Joint appointments
13UA Guidance about joint appointments

(1) NHS England may publish guidance for a relevant NHS body about the
making of a joint appointment to which this section applies.

(2) Ajointappointment to which this section applies is an appointment of
a person to a position in—
(a) one or more relevant NHS commissioner and one or more
relevant NHS provider,
(b) one or more relevant NHS body and one or more local
authority, or

(c) one or more relevant NHS body and one or more combined
authority.

(3) A relevant NHS body must have regard to guidance published under
this section.

(4) NHS England must consult such persons as NHS England considers
appropriate—
(a) before it first publishes guidance under this section, and

(b) before it publishes any revised guidance containing changes
that are, in the opinion of NHS England, significant.
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(5) In this section—
“local authority” has the same meaning as in section 2B;
“relevant NHS body” means—
(a) arelevant NHS commissioner;
(b) arelevant NHS provider;
“relevant NHS commissioner” means—
(a) NHS England;
(b) an integrated care board;
“relevant NHS provider” means—
(a) an NHS trust established under section 25;
(b) an NHS foundation trust.”

64  Co-operation by NHS bodies etc

(1) The National Health Service Act 2006 is amended in accordance with
subsections (2) and (3).

(2) In section 72 (co-operation between NHS bodies)—
(a) after subsection (1) insert—

“(1A) The Secretary of State may publish guidance on the discharge of
the duty under subsection (1) in relation to England.

(1B) An NHS body other than a Welsh NHS body must have regard
to any guidance published under subsection (1A).”;
(b) after subsection (4) insert—

“(5) In this section “Welsh NHS body” means—

(a) an NHS trust established under the National Health
Service (Wales) Act 2006,

(b) a Special Health Authority established under that Act,
or

(c) aLocal Health Board.”

(3) In section 82 (co-operation between NHS bodies and local authorities)—
(a) the existing words become subsection (1);
(b) after that subsection insert—

“(2) The Secretary of State may publish guidance on the discharge of
the duty under this section in relation to England.

(3) The following must have regard to any guidance published
under subsection (2)—

(a) an NHS body other than a Welsh NHS body;
(b) alocal authority in England.

(4) In this section “Welsh NHS body” means—

(a) an NHS trust established under the National Health
Service (Wales) Act 2006,

(b) a Special Health Authority established under that Act,
or

(c) aLocal Health Board.”
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(4) In the Health and Social Care Act 2012, in section 96 (limits on functions to set
or modify licence conditions)—

(a) in subsection (2), for paragraph (g) substitute—

“(g) for the purpose of enabling, promoting or securing co-
operation between providers of health care services for 5
the purposes of the NHS, or between such providers
and—

(i) NHS bodies, within the meaning of section 72 of
the National Health Service Act 2006, or

(ii) local authorities in England (and for this 10
purpose “local authority” has the meaning given
by section 275(1) of the National Health Service
Act 2006);”;

(b) insubsection (3), in the words before paragraph (a), for “(f) and (g)” substitute
“and (f)”. 15

65  Wider effect of decisions: licensing of health care providers

In section 96 of the Health and Social Care Act 2012 (limits on functions to set
or modify licence conditions)—

(a) in subsection (2), after paragraph (d) insert—
“(da) for the purpose of ensuring that decisions relating to the 20
provision of health care services for the purposes of the
NHS are made with regard to all their likely effects in
relation to the matters referred to in subsection (2A);”;

(b) after subsection (2) insert—

“(2A) The matters referred to in subsection (2)(da) are— 25
(a) the health and well-being of the people of England;
(b) the quality of services provided to individuals—
(i) byrelevantbodies, or

(ii)  in pursuance of arrangements made by relevant bodies,
30

for or in connection with the prevention, diagnosis or
treatment of illness, as part of the health service in
England;

(c) efficiency and sustainability in relation to the use of resources
by relevant bodies for the purposes of the 35
health service in England.

(2B) In subsection (2A) “relevant bodies” means—
(a) NHS England,
(b) integrated care boards,
(c) NHS trusts established under section 25, and 40
(d) NHS foundation trusts.”

NHS payment scheme

66 The NHS payment scheme

Schedule 10—
(a) replaces the national tariff with the NHS payment scheme, and 45
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(b) makes provision relating to the NHS payment scheme.
Patient choice and provider selection

67  Regulations as to patient choice
(1) The National Health Service Act 2006 is amended as follows.

(2) In section 6E (standing rules)—
(a) insubsection (1)—
(i) for “may” substitute “must”;
(ii) for “or” substitute “and”;
(b) after subsection (1) insert—

“(1A) The regulations must make provision as to the arrangements
that NHS England and integrated care boards must make, in
exercising their commissioning functions, for enabling persons
to whom specified treatments or other specified services are to
be provided to make choices with respect to specified aspects of
them.

(1B) The regulations may make other provision for the purpose of
securing that, in exercising their commissioning functions, NHS
England and integrated care boards protect and promote the
rights of persons to make choices in relation to treatments or
other services, where those rights—

(a) arise by virtue of regulations under subsection (1A), or
(b) are described in the NHS Constitution.”;

(c) omitsubsection (2)(c).
(3) After section 6E insert—
“6F Enforcement of section 6E regulations relating to patient choice

(1) NHS England may investigate whether an integrated care board has failed
or is likely to fail to comply with a requirement imposed by regulations
under section 6E(1A) or (1B) (a “patient choice requirement”).

(2) NHS England may direct an integrated care board—

(a) toputin place measures for the purpose of preventing failures
to comply with patient choice requirements or mitigating the
effect of such failures, or

(b) where an investigation under subsection (1) has been carried
out, to remedy a failure to comply with patient choice
requirements.

(3) Where an investigation under subsection (1) is being or has been
carried out, NHS England may accept from the integrated care board
an undertaking that it will take any action falling within subsection
(2)(a) or (b) that is specified in the undertaking, within a period that is
so specified.

(4) Where NHS England accepts an undertaking under subsection (3),
NHS England may not—
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(a) continue to carry out any ongoing investigation under
subsection (1) so far as relating to matters to which the
undertaking relates, or

(b) give a direction under subsection (2) in relation to those matters,

unless the integrated care board fails to comply with the undertaking. 5

(5) If an integrated care board from which NHS England has accepted an
undertaking under subsection (3) complies partially with the
undertaking, NHS England must take the partial compliance into
accountin deciding whether to do something mentioned in subsection

(4)(a) or (b). 10
(6) Schedule 1ZA makes further provision about undertakings.
6G  Guidance relating to patient choice

(1) NHS England must publish guidance about how it intends to exercise
powers conferred on it by section 6F and Schedule 1ZA.

(2) Before publishing guidance under this section, NHS England must 15
obtain the approval of the Secretary of State.”

(4) In section 13U (annual report), in subsection (2)(c), for the words from
“sections” to the end substitute “or by virtue of—

(i) section 6E(1A) and (1B);
(ii)  section 13E; 20
(ili) section 13G;
(iv) section 13];
(v) section13Q.”

(5) Schedule 11 inserts into the National Health Service Act 2006 a new Schedule
1ZA (undertakings by integrated care boards). 25

68  Procurement regulations

After section 12ZA of the National Health Service Act 2006 insert—

“Procurement

12ZB Procurement regulations

(1) Regulations may make provision in relation to the procurement by 30
relevant authorities of—
(a) health care services for the purposes of the health service in
England, and
(b) other goods or services that are procured together with those
health care services. 35

(2) Theregulations may, in particular, make provision in relation to—
(a) general objectives of procurement;
(b) procurement processes.
(3) The regulations may, in particular, make provision for the purposes
of— 40
(a) ensuring transparency or fairness in relation to procurement,
(b) ensuring that compliance can be verified, or
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(c) managing conflicts of interest.

(4) NHS England may publish guidance about compliance with
requirements imposed by the regulations.

(5) A relevant authority must have regard to guidance published under
this section.

(6) Before publishing guidance under this section, NHS England must
obtain the approval of the Secretary of State.

(7) In this section—
“health care service” has the same meaning as in Part 3 of the
Health and Social Care Act 2012 (see section 150 of that Act);
“relevant authority” means—
(a) acombined authority;
(b) an integrated care board;
(c) alocal authority in England;
(d) NHS England;
(e) an NHS foundation trust;
(f) an NHS trust established under section 25.”

69  Procurement and patient choice: consequential amendments etc

(1) In the National Health Service Act 2006, in section 12E (Secretary of State’s
duty as respects variation in provision of health services), for subsection (2)
substitute—

“(2) The functions mentioned in this subsection are the functions of the
Secretary of State under—

(a) section 6E;
(b) section 127B;
(c) section13A.”

(2) Omit sections 75 to 78 of, and Schedule 9 to, the Health and Social Care Act
2012 (regulations etc relating to procurement, patient choice and competition).

(3) In section 40 of the Small Business, Enterprise and Employment Act 2015
(investigation of procurement functions), in subsection (7), omit paragraph (b)
and the “or” before it.

(4) The National Health Service (Procurement, Patient Choice and Competition)
(No. 2) Regulations 2013 (S.I. 2013/500) are revoked.

Competition

70  Duty to provide assistance to the CMA

(1) After section 13SA of the National Health Service Act 2006 (inserted by section
27(2) of this Act) insert—

“13SB Provision of regulatory information or assistance to the CMA

(1) NHS England must give the Competition and Markets Authority (“the
CMA”)—
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(a) anyregulatory information that the CMA may require to enable
the CMA to exercise its relevant functions,

(b) any other regulatory information it considers would assist the
CMA in exercising its relevant functions, and

(c) any other assistance the CMA may require to assist the CMA in
exercising its relevant functions.

(2) In this section—

“regulatory information” means information held by NHS

England in connection with—
(a) its regulatory functions falling within section 13SA(2)(a)
or (b), or
(b) its functions under—
(i) sections 6F and Schedule 1ZA (patient choice:
enforcement);

(ii)) sections 27A and 27C (NHS trusts: oversight and
support and recommendations  about
restructuring);

“relevant functions”, in relation to the CMA, means its functions
under the Competition Act 1998 and the Enterprise Act 2002 so
far as those functions are exercisable on behalf of the CMA by
the CMA Board or a CMA group (within the meaning of
Schedule 4 to the Enterprise and Regulatory Reform Act 2013).”

(2) In the Health and Social Care Act 2012, omit section 80 (co-operation between
monitor and CMA).

71  Mergers of providers: removal of CMA powers

(1) After section 72 of the National Health Service Act 2006 insert—

“NHS trusts and foundation trusts: exemption from merger legislation
72A  Exemption from Part 3 of the Enterprise Act 2002

(1) For the purposes of Part 3 of the Enterprise Act 2002 (mergers), a
relevant merger situation is not to be treated as having been created
where two or more relevant NHS enterprises cease to be distinct
enterprises.

(2) But subsection (1) does not apply to a case where two or more relevant
NHS enterprises and one or more enterprises that are not relevant NHS
enterprises cease to be distinct enterprises.

(3) In this section “relevant NHS enterprise” means the activities, or part of
the activities, of—

(a) an NHS trust established under section 25;
(b) an NHS foundation trust.”

(2) Omit section 79 of the Health and Social Care Act 2012 (competition: mergers
involving NHS foundation trusts).
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72 Removal of functions relating to competition etc

(1) Omit sections 72 and 73 of the Health and Social Care Act 2012 (Monitor and
CMA: concurrent functions).

(2) Schedule 12 contains consequential amendments.

73  Removal of CMA’s involvement in licensing etc
(1) The Health and Social Care Act 2012 is amended as follows.

(2) Insection 95 (licensing: special conditions), in subsection (1)—
(a) inparagraph (a), omit “with the consent of the applicant,”;
(b) inparagraph (b), omit “with the consent of the licence holder,”.

(3) In section 100 (modification of standard conditions)—
(a) omitsubsections (6) to (9);
(b) in subsection (11) omit “and section 101”.

(4) Omitsection 101 (modification references to the CMA).

(5) In section 103 (standard condition as to transparency of certain criteria), in
subsection (3)—

(a) in paragraph (a), for “the powers conferred on Monitor by sections 100,
101(7) and paragraph 7(2) of Schedule 10” substitute “the power
conferred on NHS England by section 100”;

(b) omitparagraph (b) but not the “and” at the end.

(6) In section 141 (levy on providers: consultation), in subsection (8), omit “and
section 142"

(7) Omit section 142 (levy on providers: responses to consultation).

(8) Insection 304 (regulations, orders and directions), in subsection (5), omit
paragraphs (d) and (j).

(9) Omit Schedule 10 (references by Monitor to the CMA).
Miscellaneous

74  Special Health Authorities: removal of 3 year limit

(1) Inthe National Health Service Act 2006—
(a) omit section 28A (three year limit for special health authorities);
(b) in section 272(6), omit paragraph (zc).
(2) In the NHS Counter Fraud (Establishment, Constitution, and Staff and Other
Transfer Provisions) Order 2017 (S.I. 2017/958)—
(a) inarticle 2, omit the definition of “the abolition date”;
(b) omit Part 4 (including Schedule 3) (abolition of the authority).

(3) In consequence of subsection (1), in the Health and Social Care Act 2012, omit
section 48.
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75

Tidying up etc provisions about accounts of certain NHS bodies

(1) After section 29 of the National Health Service Act 2006 insert—

“29A Special Health Authorities: accounts and audit

(1)

(6)

7)

(8)

(%)

In this section a reference to a Special Health Authority is to a Special
Health Authority which—
(a) performs functions only or mainly in respect of England, or

(b) neither performs functions only or mainly in respect of
England, nor performs functions only or mainly in respect of
Wales.

A Special Health Authority must keep proper accounts and proper
records in relation to the accounts.

The Secretary of State may give a Special Health Authority directions
as to the form in which its accounts must be kept.

A Special Health Authority must prepare, in respect of each financial
year, annual accounts in such form as the Secretary of State may direct.

A Special Health Authority must send copies of any annual accounts
prepared by it under subsection (4)—

(a) to the Secretary of State, by such date as the Secretary of State
may direct, and

(b) to the Comptroller and Auditor General, as soon as is
reasonably practicable following the end of the financial year in
question.

The Comptroller and Auditor General must examine, certify and report
on the annual accounts.

The Special Health Authority must lay before Parliament—
(a) acopy of the annual accounts, and
(b) the Comptroller and Auditor General’s report on them.

Nothing in subsection (2) requires any annual accounts prepared by a
Special Health Authority to include matters relating to a charitable
trust of which it is a trustee.

Nothing in subsection (4) has effect in relation to accounts relating to a
charitable trust of which the Special Health Authority is a trustee.”

(2) InSchedule 4 to that Act (NHS trusts), after paragraph 11 insert—

“Accounts and audit

11A (1) An NHS trust must keep proper accounts and proper records in

relation to the accounts.

(2) The Secretary of State may give an NHS trust directions as to the
form in which its accounts must be kept.

(3) An NHS trust must prepare, in respect of each financial year, annual
accounts in such form as the Secretary of State may direct.

(4) For the audit of the annual accounts, see the Local Audit and
Accountability Act 2014 (and, in particular, section 4 of that Act).
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(5) The Comptroller and Auditor General may examine—
(a) theannual accounts and any records relating to them, and
(b) anyreporton them by the auditor or auditors.

(6) An NHS trust must send a copy of its audited annual accounts to
NHS England by such date as NHS England may direct.

(7) Nothing in sub-paragraph (1) has effect in relation to accounts
relating to a charitable trust of which an NHS trust is a trustee.

(8) Nothingin sub-paragraph (3) requires any accounts prepared by an
NHS trust to include matters relating to a charitable trust of which it
is a trustee.”

(3) In consequence of subsections (1) and (2)—

(a) insection 6(3)(b) of the National Audit Act 1983, omit “Schedule 15 to
the National Health Service Act 2006 or”;

(b) inthe National Health Service Act 2006, omit—
(i) section 232 and the italic heading before it;
(ii) section 277(3)(n);
(ili) Schedule 15;
(c) in section 57(2A) of the Local Electoral Administration and Registration
Services (Scotland) Act 2006, omit “(apart from in Schedule 15)".

76  Repeal of spent powers to make transfer schemes etc

(1) Inthe Health and Social Care Act 2012, omit—
(a) sections 300 and 301;
(b) section 308(3)(i);
(c) Schedules 22 and 23.

(2) For section 302 of that Act substitute—
“302 Transfer schemes in respect of previously transferred property

(1) This section applies in relation to any property, rights or liabilities
transferred under a property transfer scheme made under section 300(1)
(before its repeal) from a Primary Care Trust, a Strategic Health
Authority or the Secretary of State to a Special Health Authority or a
qualifying company.

(2) The Secretary of State may make a scheme for the transfer of any such
property, rights or liabilities from the Special Health Authority or
qualifying company to any of the following—

(a) a Minister of the Crown;
(b) NHS England;
(c) an integrated care board;
(d) an NHS trust;
(e) an NHS foundation trust;
(f) a qualifying company.
(3) The things that may be transferred under a scheme under this section
include—

(a) property, rights and liabilities that could not otherwise be
transferred;
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(b) property acquired, and rights and liabilities arising, after the
making of the scheme;

(c) criminal liabilities, except where transfer is to a Minister of the
Crown.

(4) A transfer scheme under this section may make supplementary,
incidental, transitional and consequential provision and may in
particular—

(a) create rights, or impose liabilities, in relation to property or
rights transferred;

(b) make provision about the continuing effect of things done by
the transferor in respect of anything transferred;

(c) make provision about the continuation of things (including
legal proceedings) in the process of being done by, on behalf of
or in relation to the transferor in respect of anything transferred;

(d) make provision for references to the transferor in an instrument
or other document in respect of anything transferred to be treated
as references to the transferee.

(5) A transfer scheme under this section may make provision for the
shared ownership or use of property.

(6) A transfer scheme under this section may provide—

(a) for the scheme to be modified by agreement after it comes into
effect, and

(b) for any such modifications to have effect from the date when the
original scheme comes into effect.

(7) In this section references to the transfer of property include references
to the grant of a lease.

(8) In this section “qualifying company” means—
(a) a company which is formed under section 223 of the National
Health Service Act 2006 and wholly or partly owned by the
Secretary of State or NHS England, or

(b) a subsidiary of a company which is formed under that section
and wholly owned by the Secretary of State.”

(3) In Schedule 1 to the Public Records Act 1958 (bodies the records of which are
public records), in Part 1 of the Table at the end of paragraph 3, omit “or section
300 of the Health and Social Care Act 2012”.

77  Abolition of Local Education and Training Boards

(1) The committees of Health Education England called Local Education and
Training Boards are abolished.

(2) Inconsequence,the Care Act 2014 is amended as follows.

(3) Insection 100 (objectives, priorities and outcomes), in subsection (4)—
(a) after paragraph (a), insert “and”;
(b) omit paragraph (c).

(4) Omit sections 103 to 107 and the italic heading before them (local functions).

(5) In section 108 (tariffs), in subsection (9), omit “an LETB or”.
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(6) Insection 119 (interpretation and supplementary provision), in the table in
subsection (1), omit the entries relating to the following—

“appointment criteria”;
“commissioner of health services”;
“LETB”.

(7) InSchedule 5 (Health Education England)—
(a) in paragraph 9, in sub-paragraph (3), omit “(including a committee
which HEE is required to appoint under section 103(1) (LETBs))”;
(b) in paragraph 13—
(i) in sub-paragraph (2), omit “(but see sub-paragraph (5))”;
(ii) omit sub-paragraph (5);
(c) in paragraph 26, in sub-paragraph (2)—
(i) omit paragraph (a);
(ii) inparagraph (b), omit “other”;
(d) inparagraph 27, in sub-paragraph (2)—
(i) omitparagraph (a) and the “and” at the end;
(ii) in paragraph (b), omit “other”.

(8) OmitSchedule 6 (local education and training boards).

78  Hospital patients with care and support needs: repeals etc

(1) In the Care Act 2014, omit section 74 and Schedule 3 (assessment notices etc in
relation to the discharge of hospital patients with care and support needs).

(2) The Community Care (Delayed Discharges etc) Act 2003 is repealed.

(3) In consequence of subsection (1)—
(a) in section 14 of the Coronavirus Act 2020, omit subsection (8);

(b) the Care and Support (Discharge of Hospital Patients) Regulations 2014
(S.1.2014/2823) are revoked.

(4) In consequence of subsection (2)—

(a) in Schedule 1 to the Local Authority Social Services Act 1970, omit the
entry relating to the Community Care (Delayed Discharges etc) Act
2003;

(b) in the Children Act 1989—

(i) in section 17ZA(6)(b), omit sub-paragraph (iii);
(ii) in section 17ZD(8)(b), omit sub-paragraph (iii);

(c) in Schedule 2 to the Social Services and Well-being (Wales) Act 2014
(anaw 4), in Table 1—

(i) in the English language text, omit the entry relating to the
Community Care (Delayed Discharges etc) Act 2003;

(ii) in the Welsh language text, omit the entry relating to Deddf
Gofal Cymunedol (Rhyddhau Gohiriedig etc) 2003.
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PART 2

HEALTH AND ADULT SOCIAL CARE: INFORMATION

79  Information standards
(1) The Health and Social Care Act 2012 is amended as follows.

(2) In section 250 (information standards)—
(a) for subsection (2) substitute—

“(2) For the purposes of this Part “an information standard” is a
standard in relation to the processing of information.

(2A) Aninformation standard must specify to whom it applies.

(2B) An information standard may apply to one or more persons
falling within the following paragraphs—

(a) the Secretary of State;

(b) NHS England;

(c) a public body which exercises functions in connection
with the provision of health services or of adult social
care in England;

(d) any person, other than a public body, who is required to
be registered under Chapter 2 of Part 1 of the Health and
Social Care Act 2008 in respect of the carrying on of a
regulated activity (within the meaning of Part 1 of that
Act).”;

(b) omit subsection (5);
(c) for subsection (6) substitute—

“(6) The Secretary of State must—
(a) have regard to any information standard published by
NHS England that applies to the Secretary of State, and
(b) comply with any information standard published by the
Secretary of State that applies to the Secretary of State.

(6A) Any other person to whom an information standard published
under this section applies must comply with the information
standard, except in so far as the requirement to comply is
waived (see subsection (6B)).

(6B) Regulations may confer on a person who publishes an
information standard the power to waive a person’s
requirement to comply with the information standard (in whole
or in part and generally or for a specific period).

(6C) The regulations may include provision—
(a) limiting the circumstances in which waivers may be
granted;
(b) setting out the procedure to be followed in connection
with waivers;
(c) requiring an information standard to include specified
information about waivers.
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(6D) For enforcement of information standards against persons other
than public bodies, see section 277E.”

(3) For section 251 substitute—
#251 Information standards: procedure etc

(1) Regulations—
(a) must make provision about the procedure to be followed in
connection with the preparation and publication of information
standards under section 250;
(b) may require an information standard published under section
250 to be reviewed periodically in accordance with the
regulations.

(2) Before laying a draft of regulations under subsection (1) before either
House of Parliament, the Secretary of State must consult such persons
as the Secretary of State considers appropriate.

(3) For the purposes of section 250 the Secretary of State or NHS England
may adopt an information standard prepared or published by another
person.

251ZA Information standards: compliance

(1) The Secretary of State may require a person to provide the Secretary of
State with documents, records or other information for the purposes of
monitoring the person’s compliance with information standards
published under section 250.

(2) A requirement under subsection (1) may specify—
(a) the form and manner in which information is to be provided,
and
(b) when information is to be provided.

(3) A requirement under subsection (1) must be in writing.

(4) For enforcement of requirements under subsection (1) against persons
other than public bodies, see section 277E.”

(4) Insection 304 (regulations etc), in subsection (5), before paragraph (k) insert—

“(ja) regulations under section 250(6B) or 251(1) (regulations about
waiver of information standards and the procedure for setting
standards);”.

80  Sharing anonymous health and social care information
After section 251C of the Health and Social Care Act 2012 insert—
“CHAPTER 1B
SHARING OF ANONYMISED INFORMATION

251D Sharing anonymous information

(1) Ahealth or social care body may—
(a) require another health or social care body to provide
information, other than personal information, that relates only
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to its activities in connection with the provision of health
services or adult social care in England;

(b) require a private health or social care provider to provide
information, other than personal information, that relates only
to its activities in connection with the provision of health
services, or adult social care in England, in pursuance of
arrangements made with a public body.

(2) Ahealth or social care body may impose a requirement under subsection
(1) only for purposes related to its functions in connection
with the provision of health services or adult social care in England.

(3) Regulations may create exceptions to subsection (1), which may be
framed by reference to specified bodies or descriptions of bodies,
descriptions of information or otherwise.

(4) Subsection (1) does not require a person to process information so as to
render it into a form in which it must be provided.

(5) For enforcement of requirements under subsection (1)(b), see section
277E.

(6) For the purposes of this section—
“adult social care” has the meaning given by section 250(7);
“health services” has the meaning given by section 250(7);

“health or social care body” means a public body which exercises
functions in connection with the provision of health services or
of adult social care in England;

“personal information” means information which is in a form
that—
(a) identifies any individual, or
(b) enables the identity of any individual to be ascertained;
“private health or social care provider” means a person (other than
a public body) who provides health services, or adult social care

in England, pursuant to arrangements made with a health or
social care body;

“public body” has the meaning given by section 250(7).”

81 General duties of the Health and Social Care Information Centre etc
(1) The Health and Social Care Act 2012 is amended as follows.

(2) Insection 253(1) (general duties of the Information Centre)—
(a) omitthe “and” at the end of paragraph (ca);
(b) after paragraph (ca) insert—

“(cb) the need to promote the effective and efficient planning,
development and provision of health services and of
adult social care in England,”;

(c) atthe end of paragraph (d) insert “, and

(e) the need to balance the needs mentioned in this
subsection against one another, so far as they compete.”

(3) Insection 261(1A) (other dissemination of information), for “the purposes of”
substitute “purposes connected with”.
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82  Collection of information from private health care providers

In section 259 of the Health and Social Care Act 2012 (powers to require and
request provision of information), in subsection (1)—
(a) attheend of paragraph (a) omit “and”;
(b) for paragraph (b) substitute—
“(aa) require any health care provider, not within paragraph
(a), to provide the Centre with any information which
the Centre considers it necessary or expedient to have
for the purposes of complying with a direction of the
Secretary of State under section 254, and
(b) request any person to provide the Centre with any
information which the Centre considers it necessary or
expedient to have for the purposes of any function it
exercises by virtue of this Chapter.”;
(c) in subsection (2), for “Those persons” substitute “The persons
mentioned in this subsection are”;
(d) omitsubsection (4);
(e) in subsection (5), after “subsection (1)(a)” insert “or (aa)”;
(f) omit subsection (7);
(g) in subsection (9), after “subsection” insert “(1)(aa) or”;
(h) after subsection (10) insert—

“(10A) For enforcement of requirements under subsection (1)(a) or (aa)
against persons other than public bodies, see section 277E.
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(10B) In this section “health care provider” means a person who is required

to be registered under Chapter 2 of Part 1 of the Health 25
and Social Care Act 2008 in respect of the carrying on of a
regulated activity (within the meaning of Part 1 of that Act)
involving or connected with the provision of health care.”

83 Collection of information about adult social care

In Part 9 of the Health and Social Care Act 2012, after section 277 insert—
“CHAPTER 3
INFORMATION ABOUT ADULT SOCIAL CARE

277A Provision of adult social care information to Secretary of State

(1) The Secretary of State may require a relevant provider of adult social
care services to provide the Secretary of State with information that
relates to—

(a) the person on whom the requirement is imposed,

(b) their activities in connection with the provision of adult social
care in England, or

(c) any person to whom they have provided —
(i) adultsocial care in England, or

(ii) adult social care, outside England, in pursuance of
arrangements made by an English local authority.
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(2) The Secretary of State may impose a requirement under subsection (1)
only if the information is sought for purposes connected with the health
care system, or adult social care system, in England.

(3) A requirement under subsection (1) may specify—
(a) the form and manner in which information is to be provided,
and
(b) when information is to be provided.

(4) A requirement under subsection (1) must be in writing.

(5) The provision of information under this section—
(a) does not breach any obligation of confidence owed by the
person providing it, but
(b) issubjectto any express restriction on disclosure imposed by any
enactment (other than a restriction which allows disclosureif
authorised by an enactment).

(6) For enforcement of requirements under subsection (1), see section 277E.

(7) In this section—

“adult social care”—

(a) includes all forms of personal care and other practical
assistance provided for individuals who, by reason of
age, illness, disability, pregnancy, childbirth,
dependence on alcohol or drugs, or any other similar
circumstances, are in need of such care or other
assistance, but

(b) does not include anything provided by an establishment
or agency for which Her Majesty’s Chief Inspector of
Education, Children’s Services and Skills is the registration
authority under section 5 of the Care Standards Act 2000;

“English local authority” means—

(a) acounty council in England;

(b) adistrict council for an area in England for which there
is no county council;

(c) aLondon borough council;

(d) the Common Council of the City of London (in its
capacity as a local authority);

“relevant provider of adult social care services” means a person
who is required to be registered under Chapter 2 of Part 1 of the
Health and Social Care Act 2008 in respect of the carrying on of
a regulated activity (within the meaning of Part 1 of that Act)
involving or connected with the provision of adult social care.

277B Restrictions on onward disclosure of information

(1) Information provided under section 277A may not be disclosed by the
Secretary of State except for purposes connected with the health care
system, or adult social care system, in England.

(2) Commercially sensitive information provided under section 277A may
not be disclosed by the Secretary of State (even for the purposes
mentioned in subsection (1)) unless the Secretary of State considers that
the disclosure is appropriate, having taken into account the public
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(3)

*

interest as well as the interests of the person to whom the commercially
sensitive information relates.

Subsections (1) and (2) do not restrict the disclosure of information
where—

(a) the person to whom the information relates has consented to the
disclosure,

(b) the information has previously been lawfully disclosed to the
public,

(c) thedisclosureisinaccordance with any court order,

(d) the disclosure is necessary or expedient for the purposes of
protecting the welfare of any individual,

(e) the disclosure is made to any person in circumstances where it
is necessary or expedient for the person to have the information
for the purpose of exercising functions of that person conferred
under or by virtue of any provision of this or any other Act,

(f) the disclosure is in connection with the investigation of a
criminal offence (whether or not in the United Kingdom), or

(g) the disclosure is for the purpose of criminal proceedings
(whether or not in the United Kingdom).

In this section “commercially sensitive information” means commercial
information whose disclosure the Secretary of State thinks might
significantly harm the legitimate business interests of the person to whom
it relates.

277C Directions to certain bodies to exercise functions under this Chapter

1)

@)

(3)

The Secretary of State may direct the Health and Social Care
Information Centre to exercise the functions of the Secretary of State
under section 277A (and where a direction is given, section 277B
applies accordingly).

The Secretary of State may direct a Special Health Authority
performing functions only or mainly in respect of England to exercise
the functions of the Secretary of State under section 277A (and where a
direction is given, section 277B applies accordingly).

The Secretary of State may give directions to a body about the exercise
of any functions that it is directed to exercise under subsection (1) or (2)
(including directions as to the processing of information that the body
obtains in exercising those functions).

277D Arrangements with third parties

1)

(2)

The Secretary of State may make arrangements for any person
prescribed by regulations under this subsection to exercise the

functions of the Secretary of State under section 277A (and where
arrangements are made, section 277B applies accordingly).

Arrangements under subsection (1) may—

(a) provide for the Secretary of State to make payments to the
person;

(b) make provision as to the circumstances in which any such
payments are to be repaid to the Secretary of State.
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(3) Section 304(9) (differential provision) applies in relation to the power to
make arrangements under subsection (1) as it applies to a power of the
Secretary of State to give directions under this Act.”

84  Enforcement of duties against private providers
(1) The Health and Social Care Act 2012 is amended as follows. 5
(2) After section 277D (inserted by section 83 of this Act) insert—

“CHAPTER 4
ENFORCEMENT

277E Enforcement of provisions under this Part

(1) Regulations may make provision conferring on the Secretary of State 10
the power to impose a financial penalty on a person, other than a public
body, who without reasonable excuse—
(a) fails to comply with an information standard (unless the
requirement for the person to comply has been waived by
virtue of regulations under section 250(6B)); 15
(b) fails to comply with a requirement to provide information
imposed under section 251ZA(1), 251D(1)(b), 259(1)(a) or (aa) or
277A(1);
(c) provides information in response to such a requirement that is
false or misleading to a material extent. 20

(2) The amount of the financial penalty is to be specified in, or determined
in accordance with, the regulations.

(3) Theregulations mustinclude provision—

(a) requiring the Secretary of State, before imposing a financial
penalty on a person, to give the person written notice (a “notice 25
of intent”) of the proposed financial penalty;

(b) ensuring that the person is given an opportunity to make
representations about the proposed financial penalty;

(c) requiring the Secretary of State, after the period for making
representations, to decide whether to impose the financial 30
penalty;

(d) requiring the Secretary of State, if the Secretary of State decides to
impose the financial penalty, to give the person notice in
writing (a “final notice”) imposing the penalty;

(e) enabling a person on whom a financial penalty is imposed to 35
appeal to the First-tier Tribunal in accordance with the
regulations;

(f) astothe powers of the Tribunal on such an appeal.

(4) The provision that may be made by the regulations includes

provision— 40
(a) enabling a notice of intent or final notice to be withdrawn or
amended;

(b) requiring the Secretary of State to withdraw a final notice in
circumstances specified in the regulations;
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(c) forafinancial penalty to be increased by an amount specified in
or determined in accordance with the regulations in the event of
late payment;

(d) forthe recovery of financial penalties in the county court.

(5) Inthissection “public body” has the meaning given by section 250(7).

277F Directions to Special Health Authority to exercise functions under
section 277E

The Secretary of State may—

(a) direct a Special Health Authority performing functions only or mainly

in respect of England to exercise the functions of the 10
Secretary of State under regulations made under section 277E;

(b) give the Special Health Authority directions about the exercise
of those functions (including directions as to the processing of
information that the body obtains in exercising those
functions).”

(3) Insection 304 (regulations etc), in subsection (5), after paragraph (ja) (inserted
by section 79 of this Act) insert—

“(jb) regulations under section 277E (regulations about
enforcement);”.

85  Medicine information systems

(1) The Medicines and Medical Devices Act 2021 is amended in accordance with
subsections (2) to (9).

(2) InPart 2, for the heading of Chapter 1 substitute “Regulations: general”.
(3) After that Chapter insert—

“CHAPTER 1A
REGULATIONS: INFORMATION SYSTEMS

7A  Information systems

(1) The appropriate authority may by regulations make provision about
the establishment and operation by the Health and Social Care
Information Centre (“the Information Centre”) of one or more
information systems for purposes relating to—

(a) the safety, quality and efficacy of human medicines;
(b) the improvement of clinical decision-making in relation to
human medicines.

(2) The regulations may (among other things) make provision—

(a) abouttheinformation in relation to human medicines which may
or must be entered or retained in an information system
established under subsection (1);

(b) requiring information to be provided to the Information Centre
for the purposes of its functions under the regulations;

(c) about the use or disclosure of information contained in an
information system established under subsection (1);
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(d) requiring the Information Centre to have regard to specified
matters in exercising its functions under the regulations.

(3) The provision mentioned in subsection (2)(a) and (b) may relate to—

(a) information for specified purposes,

(b) information that the Information Centre considers it necessary
or expedient to have for the purposes of its functions under the
regulations,

(c) information (including information relating to individuals)
which is of a specified description, or

(d) information (including information relating to individuals)
which is of a description set out in a direction in writing given
by the appropriate authority.

(4) The provision mentioned in subsection (2)(b) may include provision—
(a) requiring, or enabling the Information Centre to require,
specified persons or descriptions of persons to whom
subsection (5) applies to provide information to the Information

Centre;

(b) about the manner in which, and the time at which, those
persons must provide information, or for those matters to be
determined by the Information Centre;

(c) aboutany procedural steps the Information Centre must follow
in requiring a person to provide information to it;

(d) requiring specified persons or descriptions of persons to whom
subsection (5) applies to record or retain information which
they are, or may be, required to provide to the Information
Centre under the regulations;

(e) inrelation to the enforcement of any requirement imposed by or
under the regulations.

(5) This subsection applies to any person who provides services, or
exercises any powers or duties, relating to—

(a) human medicines,
(b) health, or
(c) education.
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(6) The provision mentioned in subsection (2)(c) may include provision about—

35

(a) the analysis by the Information Centre of information that is
contained in an information system (whether alone or in
combination with other information) for the purposes mentioned
in subsection (1) or for other purposes;

(b) the publication by the Information Centre of information that is
contained in an information system or has been analysed in
combination with such information;

(c) the disclosure (other than by way of publication) of information
mentioned in paragraph (b) to specified persons or descriptions
of persons, or for specified purposes;

(d) the use or further disclosure by any person of information
disclosed to them under the regulations.

(7) Regulations conferring on the appropriate authority a power to give a
direction by virtue of subsection (3)(d) must provide that the power

40
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(8)

)

7B
(1)

@)

(3)

includes power to vary or revoke the directions by a subsequent
direction.

Regulations under subsection (1) may provide that the disclosure of
information by virtue of this section does not breach—
(a) an obligation of confidence owed by the person making the 5
disclosure, or
(b) any other restriction on the disclosure of the information
(however imposed), other than a restriction imposed by the data
protection legislation.

In this section— 10
“data protection legislation” has the meaning given by section 3(9)
of the Data Protection Act 2018;
“human medicine” has the same meaning as in Part 2 (see section
9);
“specified” means specified in regulations under subsection (1). 15

Offence of disclosing information

A person to whom information is disclosed under regulations under
section 7A(1) commits an offence if the person uses or discloses that
information in contravention of the regulations.

A person guilty of an offence under this section is liable— 20
(a) on summary conviction in England and Wales, to

imprisonment for a term not exceeding 51 weeks, to a fine or to
both;
(b) onsummary conviction in Scotland or Northern Ireland, to imprisonment
for a term not exceeding 6 months, to a fine not 25
exceeding level 5 on the standard scale or to both.

In relation to an offence committed before the coming into force of section
281(5) of the Criminal Justice Act 2003, the reference in subsection (2)(a)
to 51 weeks is to be read as a reference to 6 months.”

(4) In section 19 (medical devices: information systems)— 30

(a)

(b)

in subsection (6)—
(i) in paragraph (b) for “contained in an information system”
substitute “that is contained in an information system or has
been analysed in combination with such information”;
(ii) in paragraph (c) for “contained in an information system” 35
substitute “mentioned in paragraph (b)”;
after subsection (7) insert—

“(7A) Regulations under this section may provide that the disclosureof
information by virtue of this section does not breach—
(a) an obligation of confidence owed by the person making 40
the disclosure, or
(b) any other restriction on the disclosure of the information
(however imposed), other than a restriction imposed by
the data protection legislation.”

(5) In section 43 (power to make consequential etc provision)— 45

(a)

in subsection (1), for “This section” substitute “Subsection (2)”;
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(b) after subsection (2) insert—

“(3) Provision made by regulations under section 7A or 19 by virtue
of subsection (2)(a) may include provision—
(a) changing the territorial extent of provisions of Chapter 2
of Part 9 of the Health and Social Care Act 2012
(constitution and functions etc of the Health and Social
Care Information Centre), or

(b) otherwise amending that Chapter.”

(6) In section 44 (scope of powers of Northern Ireland departments) after “2(1)”
insert “, 7A(1)".

(7) In section 45 (consultation), in subsection (6), for paragraph (a) (but not the
“and” at the end) substitute—

“(a) in relation to regulations made under section 2(1) or 7A(1), the
appropriate authority within the meaning given by section 2(6),
(aa) in relation to regulations made under section 10(1), the

appropriate authority within the meaning given by section
10(6),”.

(8) In section 46 (reporting requirements)—
(a) insubsections (1), (3)(b) and (4)(a), after “2(1),” insert “7A(1),”;
(b) in subsection (5), in paragraphs (a) and (b) of the definition of “relevant
authority”, after “2(1)” insert “, 7A(1)".

(9) Insection 47 (procedure for regulations), in subsection (2), after “2(1)” insert “,
7A(1)".

(10) In section 253 of the Health and Social Care Act 2012 (general duties of
Information Centre), after subsection (2) insert—

“(2A) Subsections (1) and (2) do not apply in relation to the functions of the
Information Centre by virtue of the Medicines and Medical Devices Act
2021

PART 3

SECRETARY OF STATE'S POWERS TO TRANSFER OR DELEGATE FUNCTIONS

86 Relevant bodies

In this Part, “relevant body” means—
(a) Health Education England,
(b) the Health and Social Care Information Centre,
(c) the Health Research Authority,
(d) the Human Fertilisation and Embryology Authority,
(e) the Human Tissue Authority, or
(f) NHS England.

87 Power to transfer functions between bodies

(1) The Secretary of State may by regulations transfer a function of a relevant body
to another relevant body.
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(2) Regulations under this section may be made only if the Secretary of State
considers that they serve the purpose of improving the exercise of public
functions, having regard to—

(a) efficiency,

(b) effectiveness, 5
(c) economy, and

(d) securing appropriate accountability to Ministers.

(3) Regulations under this section may not transfer a function of NHS England if
the Secretary of State considers that to do so would make NHS England
redundant. 10

(4) The provision which may be made by regulations under this section by virtue
of section 131(1)(a) includes provision—
(a) modifying functions of either relevant body (see further section 89(1));
(b) modifying the constitutional or funding arrangements of either relevant
body (see further section 89(2) and (3)); 15
(c) abolishing the relevant body from which functions are transferred, where
the Secretary of State considers that it is redundant as a result of the
transfer of functions.

(5) Where—
(a) regulations under this section contain provision for a body to exercise 20
a function that is exercisable in relation to Scotland, Wales or Northern
Ireland,

(b) immediately before that provision takes effect, the function is
exercisable by another body whose constitutional arrangements
contain provision (however expressed) for the body to include a 25
member whose experience, functions or appointment are connected
with that part of the United Kingdom, and

(c) the Secretary of State considers that the constitutional arrangements of
the body referred to in paragraph (a) do not contain corresponding
provision as to membership, 30

the Secretary of State must make provision by virtue of section 131(1)(a)
modifying the constitutional arrangements of the body referred to in paragraph
(a) so that they contain corresponding provision as to membership.

(6) Inthissection, “Minister” means a Minister of the Crown (as defined by section
8 of the Ministers of the Crown Act 1975). 35

88  Power to provide for exercise of functions of Secretary of State

(1) The Secretary of State may by regulations provide for a relevant body to
exercise specified functions of the Secretary of State on behalf of the Secretary
of State.

(2) The functions that may be specified are — 40
(a) any functions of the Secretary of State which relate to the health service
in England;
(b) any other functions that the Secretary of State may provide for a Special
Health Authority to exercise.

(3) The provision which may be made by regulations under this section by virtue 45
of section 131(1)(a) includes provision—
(a) modifying functions of the relevant body (see further section 89(1));
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(b) modifying the constitutional or funding arrangements of the relevant
body (see further section 89(2) and (3)).

(4) Where—
(a) regulations under this section contain provision for a relevant body to
exercise a function of the Secretary of State that is exercisable in relation
to Scotland, Wales or Northern Ireland,

(b) immediately before that provision takes effect, the Secretary of State’s
function is exercisable by a body whose constitutional arrangements
contain provision (however expressed) for the body to include a
member whose experience, functions or appointment are connected
with that part of the United Kingdom, and

(c) the Secretary of State considers that the relevant body’s constitutional
arrangements do not contain corresponding provision as to membership,

the Secretary of State must make provision by virtue of section 131(1)(a)
modifying the relevant body’s constitutional arrangements so that they
contain corresponding provision as to membership.

(5) Regulations under this section may make provision for determining whether
and in what circumstances the Secretary of State or a relevant body is liable for
the exercise of the specified functions by the relevant body.

6) The specification of a function in regulations under this section does not
p g
preclude the Secretary of State from exercising the function.

(7) In this section “the health service” has the same meaning as in the National
Health Service Act 2006 (see section 275(1) of that Act).

89  Scope of powers

(1) Insections 87 and 88, references to modifying the functions of a body include—
(a) conferring a function on the body;
(b) abolishing a function of the body;

(c) changing the purpose or objective for which the body exercises a
function;

(d) changing the conditions under which the body exercises a function.

(2) In sections 87 and 88, references to the constitutional arrangements of a body
include matters relating to—

(a) the name of the body;

(b) the chair of the body (including qualifications and procedures for
appointment and functions);

(c) members of the body (including the number of members, qualifications
and procedures for appointment and functions);

(d) staff of the body exercising functions on its behalf (including
qualifications and procedures for appointment and functions);

(e) thebody’s powers to employ staff;

(f) governing procedures and arrangements (including the role and
membership of committees and sub-committees);

(g) reports and accounts.

(3) In sections 87 and 88, references to modifying the funding arrangements of a
body include—
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(a) modifying the extent to which it is funded by a Minister;
(b) conferring power on the body to charge fees for the exercise of a
function (and to determine their amount).

(4) Regulations under section 87 or 88 may repeal and re-enact (but may not
create)—

(a) apower to make subordinate legislation,

(b) a power of forcible entry, search or seizure,
(c) apower to compel the giving of evidence, or
(d) acriminal offence.

(5) The provision which may be made by regulations under section 87 or 88 may
be made by repealing, revoking or amending provision made by or under an
Act, whenever passed or made.

(6) The provision which may be made by regulations under section 87 or 88 by
virtue of section 131(1)(a) includes provision repealing, revoking or amending
provision made by or under any of the following, whenever passed or made—

(a) an Act;

(b) an Act of the Scottish Parliament;
(c) aMeasure or Act of Senedd Cymru;
(d) Northern Ireland legislation.

(7) Inthis section, “Minister” means a Minister of the Crown (as defined by section
8 of the Ministers of the Crown Act 1975).

90  Transfer schemes in connection with regulations

(1) The Secretary of State may, in connection with regulations under section 87 or
88, make one or more schemes for the transfer of property, rights and liabilities
(“transfer schemes”).

(2) A transfer scheme in connection with regulations under section 87 may
provide for the transfer of property, rights or liabilities to any appropriate
person from the relevant body from which functions are transferred by the
regulations.

(3) A transfer scheme in connection with regulations under section 88 may
provide for the transfer of property, rights or liabilities to any appropriate person
from—

(a) the Secretary of State,

(b) a Special Health Authority, or

(c) any relevant body ceasing to exercise functions of the Secretary of State
as a result of the regulations.

(4) The things that may be transferred under a transfer scheme include—

(a) property, rights and liabilities that could not otherwise be transferred;
(b) property acquired, and rights and liabilities arising, after the making of
the scheme;
(c) criminal liabilities.
(5) Atransfer scheme may—

(a) create rights, or impose liabilities, in relation to property or rights
transferred;
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(b) make provision about the continuing effect of things done by, on behalf
of or in relation to the transferor in respect of anything transferred;

(c) make provision about the continuation of things (including legal
proceedings) in the process of being done by, on behalf of or in relation
to the transferor in respect of anything transferred;

(d) make provision for references to the transferor in an instrument or other
document in respect of anything transferred to be treated as references
to the transferee;

(e) make provision for the shared ownership or use of property;

(f) 'make provision which is the same as or similar to the TUPE regulations;

(g) make other consequential, supplementary, incidental or transitional
provision.

(6) Atransfer scheme may provide—
(a) for modifications by agreement;
(b) for modifications to have effect from the date when the original scheme
came into effect.

(7) In subsection (5)(f), “the TUPE regulations” means the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (S.I. 2006/246).

(8) For the purposes of this section—
(a) references to rights and liabilities include rights and liabilities relating
to a contract of employment;
(b) references to the transfer of property include the grant of a lease.

(9) For the purposes of subsection (8)(a)—
(a) anindividual who holds employment in the civil service of the State is
to be treated as employed by virtue of a contract of employment, and

(b) the terms of the individual’s employment in the civil service of the State
are to be treated as constituting the terms of the contract of
employment.

(10) In this section “appropriate person” means—
(a) any relevant body,
(b) the Secretary of State,
(c) the Scottish Ministers,
(d) aNorthern Ireland department,
(e) the Welsh Ministers,
(f) an integrated care board,
(g) aSpecial Health Authority, or
(h) an NHS trust.

91 Transfer schemes: taxation

(1) The Treasury may by regulations make provision varying the way in which a
relevant tax has effect in relation to—
(a) anything transferred under a scheme under section 90, or

(b) anything done for the purposes of, or in relation to, a transfer under
such a scheme.

(2) The provision which may be made under subsection (1)(a) includes in
particular provision for—
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(a) ataxprovision notto apply, or to apply with modifications, in relation
to anything transferred;

(b) anything transferred to be treated in a specified way for the purposes
of a tax provision;

(c) the Secretary of State to be required or permitted to determine, or
specify the method for determining, anything which needs to be
determined for the purposes of any tax provision so far as relating to
anything transferred.

(3) The provision which may be made under subsection (1)(b) includes in
particular provision for—

(a) ataxprovision notto apply, or to apply with modifications, in relation
to anything done for the purposes of or in relation to the transfer;

(b) anything done for the purposes of, or in relation to, the transfer to have
or not have a specified consequence or be treated in a specified way;

(c) the Secretary of State to be required or permitted to determine, or
specify the method for determining, anything which needs to be
determined for the purposes of any tax provision so far as relating to
anything done for the purposes of, or in relation to, the transfer.

(4) Regulations under this section are subject to annulment in pursuance of a
resolution of the House of Commons.

(5) In this section references to the transfer of property include the grant of a lease.

(6) In this section—
“relevant tax” means income tax, corporation tax, capital gains tax, stamp
duty or stamp duty reserve tax;
“tax provision” means a provision of an enactment about a relevant tax.

92  Consultation on draft regulations

(1) Before making regulations under section 87 or 88 the Secretary of State must
consult the following about a draft of the regulations—

(a) any body to which the draft regulations relate,

(b) the Scottish Ministers, if the draft regulations, so far as applying in or
as regards Scotland, make provision—

(i) which would be within the legislative competence of the
Scottish Parliament if contained in an Act of that Parliament, or

(i) for any matter in relation to which functions are exercisable by
the Scottish Ministers,

(c) the Welsh Ministers, if the draft regulations, so far as applying in or as
regards Wales, make provision—

() which would be within the legislative competence of Senedd
Cymru if contained in an Act of the Senedd, or

(ii)  for any matter in relation to which functions are exercisable by
the Welsh Ministers,

(d) such Northern Ireland department or departments as the Secretary of
State considers appropriate, if the draft regulations, so far as applying
in or as regards Northern Ireland, make provision—

(i)  which would be within the legislative competence of the
Northern Ireland Assembly if contained in an Act of that
Assembly, or
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@)

(3)

67

93

94
(1)

@)

3

(i) for any matter in relation to which a Northern Ireland
department exercises functions, and

(e) such other persons as the Secretary of State considers appropriate.

Consultation is not required under subsection (1)(d)(i) in relation to any provision
if— 5
(a) a Bill for an Act of the Northern Ireland Assembly containing the
provision would require the consent of the Secretary of State under
section 8 of the Northern Ireland Act 1998, and
(b) the provision does not affect, other than incidentally, a transferred
matter (within the meaning of that Act). 10

If, as a result of consultation under subsection (1), it appears to the Secretary of
State appropriate to change the draft regulations, the Secretary of State must
carry out such further consultation with respect to the changes as the Secretary
of State considers appropriate.

It is immaterial for the purposes of this section whether consultation is carried 15
out before or after the commencement of this section.

PART 4

THE HEALTH SERVICES SAFETY INVESTIGATIONS BoDY

Introductory

Establishment of the HSSIB 20

A body corporate called the Health Services Safety Investigations Body is
established.

In this Part that body is referred to as “the HSSIB”.

Schedule 13 contains further provision about the HSSIB.

Investigations 25

Investigation of incidents with safety implications

The HSSIB has the function of investigating incidents that—
(a) occurin England during the provision of health care services, and
(b) have or may have implications for the safety of patients.

The purpose of the investigations is to— 30
(a) identify risks to the safety of patients, and
(b) address those risks by facilitating the improvement of systems and

practices in the provision of NHS services or other health care services
in England.

In particular, where an investigation relates to an incident that did not occur 35
during the provision of NHS services, the HSSIB must consider whether, in
relation to any risks identified, the systems and practices in the provision of

NHS services could be improved.

The purpose of the investigations does not include assessing or determining—
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(5

95
(1)

(2)

(3)

*

(5

(6)

(7)

(8)

)

96
(1)

(a) blame,

(b) civil or criminal liability, or

(c) whether action needs to be taken in respect of an individual by a
regulatory body.

In this Part, an incident within subsection (1) is called a “qualifying incident”.

Deciding which incidents to investigate

The HSSIB'’s function under section 94 includes determining which qualifying
incidents it will investigate, subject to subsection (2).

The Secretary of State may direct the HSSIB to carry out an investigation of—
(a) a particular qualifying incident that has occurred, or

(b) qualifying incidents that have occurred and are of a particular
description.

A direction under subsection (2) may specify the date by which the HSSIB must
publish its final report (see section 97).

A direction under subsection (2)—
(a) must be in writing;
(b) may be varied or revoked by subsequent directions;

(c) may provide for a person to exercise a discretion in dealing with any
matter.

Once the HSSIB has begun an investigation into a qualifying incident, it must,
in such manner as it thinks appropriate, publish a statement which—
(a) reports that it has begun the investigation,
(b) contains a brief description of the incident, and
(c) sets out, in general terms, the issues that the HSSIB expects to consider
in the investigation.

The HSSIB may give advance notice of a statement under subsection (5) to any
person the HSSIB considers may be affected by the investigation.

Where the HSSIB discontinues an investigation, it must, in such manner as it
thinks appropriate, publish a statement which—

(a) reports that it has discontinued the investigation, and
(b) givesits reasons for doing so.

Where the HSSIB determines not to investigate a qualifying incident, it may
give notice of its determination to any person the HSSIB considers to have an
interest in the determination.

Notice under subsection (8) may include—
(a) abriefdescription of the incident, and
(b) the HSSIB’s reasons for not investigating it.

Criteria, principles and processes

The HSSIB must determine and publish—
(a) the criteria it will use in determining which incidents it investigates,
(b) the principles which are to govern investigations,
(c) theprocesses to be followed in carrying out investigations, and
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(2)

(3)

*

(5)

(6)

)

97
(1)

(2)

(3)

*

e processes for ensuring that, so far as reasonable and practicable,
d) thep f g that, so f: bl d practicabl
patients and their families are involved in investigations.

The processes determined under subsection (1)(c) must include—
(a) the procedures and methods to be used in investigations (including in
the interviewing of persons), and

(b) the time periods within which the HSSIB aims to complete
investigations.

Different processes under subsection (1)(c) or (d) may be determined for
different descriptions of investigation.

Anything published under subsection (1)(d) must be—
(a) easilyaccessible to patients and their families, and
(b) capable of being easily understood by them.

The HSSIB must review the criteria, principles and processes—

(a) within the period of three years beginning with their publication under

subsection (1), and

(b) subsequently within each period of five years beginning with the
completion of the previous review.

If the HSSIB revises the criteria, principles and processes it must publish them
as revised.

In determining or revising the criteria, principles and processes the HSSIB
must consult—

(a) the Secretary of State, and
(b) anyother personsthe HSSIB considers appropriate.

Reports

Final reports

When the HSSIB completes an investigation, it must publish a report on the
outcome of the investigation (the “final report”).

The final report must—

(a) contain a statement of findings of fact made as a result of the
investigation and an analysis of those findings,

(b) make such recommendations as to the action to be taken by any person
as the HSSIB considers appropriate, and

(c) set out the HSSIB’s conclusions on the matters it considered in
accordance with section 94(3) (but only if that provision is applicable to
the investigation).

The final report must focus on ascertaining risks to the safety of patients and
any recommendations as to the action to be taken by any person must focus on
addressing those risks (rather than on the activities of individuals involved in
the incident).

In particular, the final report may not include an assessment or determination
of—

(a) blame,

(b) civil or criminal liability, or
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(c) whether action needs to be taken in respect of an individual by a
regulatory body.

(5) Information which is protected material (see section 106(2)) may be disclosed
in a final report if the HSSIB determines that the benefits to the safety of
patients served by the disclosure outweigh—

(a) any adverse impact on current or future investigations by deterring
persons from providing information to the HSSIB, and

(b) any adverse impact on securing the improvement of the safety of health
care services provided to patients in England.

(6) The final report may not, without their consent, include the name of any
individual —
(a) who has provided information to the HSSIB for the purposes of the
investigation, or
(b) who was involved in the incident being investigated.

(7) Where an investigation is carried out pursuant to a direction under section 95,
the HSSIB must send a copy of the final report to the Secretary of State.

98  Interim reports

(1) While the HSSIB is carrying out an investigation, it may publish a report on any
matter relating to the investigation (an “interim report”).

(2) An interim report may—
(a) contain a statement of findings of fact made as a result of the
investigation to date and an analysis of those findings,
(b) make such recommendations as to the action to be taken by any person
as the HSSIB considers appropriate, and
(c) set out the HSSIB’s conclusions to date on the matters it has considered
in accordance with section 94(3).

(3) Subsections (3) to (7) of section 97 apply in relation to an interim report as they
apply in relation to a final report.

99  Draftreports

(1) Before it publishes a final or interim report, the HSSIB—
(a) must send a draft of the report to any person who the HSSIB reasonably
believes could be adversely affected by the report, and
(b) may send a draft of the report to any other person who the HSSIB believes
should be sent a draft.

(2) If a person who the HSSIB reasonably believes could have been adversely
affected by the report has died, the draft report must be sent to the person (if any)
who appears to the HSSIB to best represent the interests of the person who has
died.

(3) The HSSIB must notify every person to whom a draft report is sent that the
person has an opportunity to comment on the draft report before the deadline
specified by the HSSIB.

(4) Ifaperson’s comments on a draft report are not taken into account in the final
or interim report as published, the HSSIB must explain to the person why that
is.
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100
(1)

(2)

(3)

(4)

(5
(6)

101
1)

(2)

(3)

(4)

(5)

102
)

Response to reports

This section applies where a final or interim report includes recommendations
as to the action to be taken by any person.

The HSSIB must, in such manner as it thinks appropriate, send the report to
that person or make it available to them.

The report must specify the deadline for that person to provide a written
response.

Before that deadline, the person must respond to the HSSIB in writing setting
out the actions they propose to take in pursuance of the recommendations.

The HSSIB may publish the response.

Subsection (4) does not require a person to do anything that they could be
required to do by an Act of Senedd Cymru made without the consent of a Minister
of the Crown.

Admissibility of reports

A final report, an interim report and the draft of a final or interim report sent
to a person under section 99 are not admissible in any proceedings within
subsection (2).

Those proceedings are—

(a) proceedings to determine civil or criminal liability in respect of any
matter;

(b) proceedings before any employment tribunal;

(c) proceedings before a regulatory body (including proceedings for the
purposes of investigating an allegation);

(d) proceedings to determine an appeal against a decision made in
proceedings falling within paragraphs (a) to (c).

But the High Court may order that a final or interim report is admissible in
proceedings within subsection (2) on an application by a person who is a party to
the proceedings or otherwise entitled to appear in them.

The HSSIB may make representations to the High Court about any application
under subsection (3).

The High Court may make an order under subsection (3) only if it determines
that the interests of justice served by admitting the report outweigh—

(a) any adverse impact on current or future investigations by deterring
persons from providing information for the purposes of investigations,
and

(b) any adverse impact on securing the improvement of the safety of health
care services provided to patients in England.

Investigatory powers etc

Powers of entry, inspection and seizure

If an investigator considers it necessary for the purposes of an investigation,
the investigator may—
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(a) enter and inspect premises in England, other than premises used
wholly or mainly as a private dwelling;

(b) inspectand take copies of any document at, or capable of being viewed
using equipment at, the premises;

(c) inspect any equipment or other item at the premises;

(d) seize and remove from the premises any document, equipment or other
item (unless that would risk the safety of any patient).

In subsection (1)(b) the reference to inspecting and taking copies of any
document includes requiring any document which is kept in electronic form to
be produced in a form in which it is legible and can be taken away.

Where any document, equipment or other item is seized by an investigator, or
any copy of a document is taken, it may be retained by the HSSIB for so long
as is necessary for the purposes of the investigation.

An investigator exercising any power conferred by this section must, if asked,
produce evidence of the investigator’s authority from the HSSIB to act on its
behalf.

The powers conferred by subsection (1) may be exercised in relation to
premises in which there is a Crown interest, but only if the HSSIB gives
reasonable notice to the occupier of the premises of its intention to enter and
inspect the premises.

But if the Secretary of State certifies that it appears to the Secretary of State
appropriate in the interests of national security that the powers conferred by
subsection (1)—

(a) should not be exercisable in relation to any premises in which there is a
Crown interest and which are specified in the certificate, or

(b) should not be exercisable in relation to any such premises which are so
specified except in circumstances specified in the certificate,

those powers are not exercisable in relation to those premises or (as the case
may be) are not exercisable except in the circumstances specified.

In this section “Crown interest” means—

(a) aninterest belonging to a government department or held in trust for
Her Majesty for the purposes of a government department;

(b) aninterest belonging to Her Majesty in right of the Crown;
(c) aninterestbelonging to Her Majesty in right of the Duchy of Lancaster;
(d) aninterest belonging to the Duchy of Cornwall.

103 Powers to require information etc

(1)

@)

An investigator may by notice require any person—
(a) to attend at a specified time and place and to provide information by
answering questions;
(b) to provide specified information, or information of a specified
description, by a specified date;
(c) to provide specified documents, equipment or items, or documents,
equipment or items of a specified description, by a specified date.

An investigator may give a person a notice only if the investigator reasonably
believes that—
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(a) inthe case ofarequirement under subsection (1)(a), the personis able
to provide information which is necessary for the purposes of an
investigation;

(b) in the case of a requirement under subsection (1)(b)—

(i) it is necessary to obtain the information for the purposes of an
investigation, and
(ii) the person is able to provide it;

(c) in the case of a requirement under subsection (1)(c)—

(i) itis necessary to obtain the document, equipment or other item
for the purposes of the HSSIB’s investigation function, and
(ii) the person is able to provide it.

(3) But a person is not required by virtue of subsection (1) to provide any
information, document, equipment or other item where—

(a) i