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OPENING SESSION

Chaired by Mr B.L. KOLOKOLQV, Deputy Minister fdforeign Affairs of the Russian
Federation

Opening statements by
- Mr Lubenchenko, Director of the Parliamentagn€e of the Supreme Soviet

- Mr Vladimir Ispravnikov, Head of the SupremeoBomic Council of the Supreme
Soviet of the Russian Federation

- Mr Godert Maas-Geesteranus, Member of the Eaamoommission for Democracy
through Law

- Mr Uwe Holtz, Chairman of the Committee on Emaric Affairs and Development,
Parliamentary Assembly of the Council of Europe.

- Mr Nikolay Vitruk, Vice-President of the Cortstiional Court, Associate Member of the
European Commission for Democracy through Law

- Mr B.L. Kolokolov, Deputy Minister for ForeigAffairs of the Russian Federation

- Mr Oleg Rumyantsev, Executive Secretary of@bastitutional Commission of the
Russian Federation

- Mr Mikhail Marchenko, Vice-Rector of the Moscow &tdJniversity

OPENING STATEMENTS

Mr_Lubenchenkaosaid that the subject of the Seminar was of vegly relevance for Russia in
this time of profound political and societal changken the whole economic and legal system
had to be recast.

The choice between the basic political options wagently the most pressing priority;
economic options would be taken immediately aftedsiain a spirit of continuity.

The speaker welcomed all the participants, in @agr the foreign ones, and thanked them for
their contribution.

Mr Ispravnikovnoted that many people in Russia were not matwagh to fully appreciate the
close connection between politics and economy, ted fact that any violation of the
constitution also had negative repercussions oedbromy.




The draft constitution considered the right to aévproperty as a social right. This was now the
subject of discussion within the broader spheruioflamental rights, an area regarded as high
priority in the on-going process of constitutioneflorms because it served inter alia the purpose
of providing State guarantees for safe privatestments.

Mr Maas-Geesteranigaid that Russia was now in a delicate periodamisition from a planned
economy and one party rule to the rule of law arfdea economy. In order to be of some
assistance, this Seminar had been designed tate same time of high scientific value, thanks
to the level of its participants, and practicahature, linked as it was to the exchange of views
that took place the day before between the Cotistital Commission of the Russian Federation
and the European Commission for Democracy through bn the draft Constitution of the
Russian Federation.

What was important for Russia was important fonttwle of Europe. Therefore, the European
Commission for Democracy through Law was ready waillihg to lend all the assistance it
could in the move towards economic and politicaeffom. The task was difficult and urgent,
because the basic values on which the reforms ased were still weak in the country.

Mr Holtz stressed that periods of transition were nevey &adive through. Trial and error
appeared to be the only way to reach concretetsesulthis the Council of Europe could help
by contributing the experience of its own membeated, many of which had gone through
phases of transition in the past.

The Parliamentary Assembly of the Council of Eurbpd taken the initiative to draw up the
European Convention on Human Rights (protecting ainvd political rights) and the European
Social Charter (protecting social rights), showingt the two aspects must go together. Market
oriented economy should always be combined withakgastice and protection of the
environment.

Mr Vitruk recalled the main features of the UniDem (Unitgrgir Democracy) programme of
the European Commission for Democracy through Lafwyhich the present Seminar was an
integral part.

UniDem Seminars and Conferences are organised éoyCdmmission in co-operation with
Universities, in particular in countries of Centeald Eastern Europe, on issues of particular
concern for the host country.

The choice of the subject matter of the presentiisarproved how much the Commission was
attuned to the needs of the countries now undeggwiofound political reforms.

Mr Kolokolov considered that developing co-operation betweerRilissian Federation and the
various bodies of the Council of Europe (the Euasp€ommission for Democracy through
Law and the Parliamentary Assembly in particulaaswery important in view of the ultimate
goal of Russia's accession to the Organisation.

This was particularly true where market economy wascerned, a matter on which the
experience acquired by other States in a simitaaton would prove valuable to Russia. What
mattered now was to identify certain major paransete the basis of which a stable society
could be set up. Also, investors needed completadslegislation which was actually enforced.



Economic legislation would of course have to complth the Constitution, notably with its
provisions on human and social rights. The competaf the federal units and of the local
authorities of the State would also have to beaesgl.

Mr Rumyantsewdeclared that the present institutional crisiRussia was due to the fact that the
previous attributions of the executive power haenbehanged, but it had not yet been possible
to create a proper system of checks and balantesdie the powers of the State. Various
solutions had been proposed (emergency powerhéoPtesident, adoption of a provisional
constitution or convening of a constituent asseinislyich should all be discarded in favour of a
speedy adoption of the Constitution.

The draft constitution which will be submitted toori@ress for adoption will reflect the
agreement between the President of the Russiandfiedeand the President of the Supreme
Soviet concerning the attribution of the powershef State. Since Russia is to be a social State,
the draft will contain a list of social rights, evehough they are not directly applicable, as tasks
devolved upon the State.

The distribution of competencies in economic mattegtween the Federation and the federal
units (e.g. on the use of natural resources, attelal property, single market) will be a major
issue. Finally, for the State to have a stablenfire system, budget and taxes competencies
within the Federation should be clearly defined.

Mr Marchenkopaid tribute to the European Commission for Demogthrough Law, thanks to
which for the first time a Seminar on the congtitodl aspects of the transition to a market
economy has been organised.

The risk of continuing instability in the countryaw great; the temptation of extreme
"economism” to the detriment of society should bsisted, while a comprehensive policy
addressing politics, law and economy should beefed.



FIRST WORKING SESSION

Chaired by Mr B.L. Kolokolov, Deputy Minister foloFeign Affairs of the Russian Federation

The constitutional basis of the economic order

a. Report by Professor Jorge Miranda, Lisbon Usityer

b. Report by Mr Yevgeniy Danilov, Chief of the Exp&roup, Constitutional Commission
of the Russian Federation

C. Report by Professor Yuriy Tikhomirov, Deputy &itor of the Institute of Legislation
and Comparative Law

d. Summary of discussion

a.The constitutional basis of the economic ordeeport by Professor Jorge Miranda, Lisbon
University

1. In every state, in every age and in every pld¥e is a body of fundamental rules -be
they written or unwritten, many or few, simple antlex - about the structure, organisation
and activities of the State. There is always a tttotisn which is the legal expression of the
relationship between government and political comitguor between subjects and the people
who wield power.

Every state needs a constitution as a frameworkd@xistence, the foundation and visible sign
of its unity, the basis of all legitimacy and lawfess. How it arises, the questions it regulates
and the degree of perfection of the rules it costaind their exact nature vary enormously, as
everyone is aware; but, whatever the rules, thegessity is unquestioned.

We will call this a constitution in the institutiah sense, as it deals with the state as an
institution, something permanent which is indepandef the actual circumstances and
particular holders of power - because it declahesgdrimacy of the objective or objectified
aspects of political relations over the subjeciiventions of one or more actual rulers or
subjects; because the state cannot survive if dejgrived of rules and guiding principles;
because, finally, the institutionalisation of pobil power is achieved by means of these
principles and rules.

While constitution in this sense seems univergaispective of its content, legal opinion about it
and the very awareness of it must be understobsiarical terms. The politicians and lawyers
of Antiquity certainly did not consider it in ternre@mparable with those of the modern state,



whereas the concept of the constitution in the itBhaws" of Christian Europe seems much
more similar.

In Greece, for example, ARISTOTLE'S study of thestitutions of different city-states does
not suggest they laid down guidelines about freexjaranstitutions are inextricably linked to
political and social systems. While it is statedlttthe nomos of each state must be directed to a
moral end, the constitution is regarded as an @m@nsystem which binds rulers as well as
subjects, and one whose object is more to defimédmtity of the political community than to
serve as a basis for those in power.

On the other hand, in the Middle Ages and in theohlte state, the idea of state law, laws
superior to the will of princes, is already app&remd in the last phase of absolutism, even
when an attempt is made to defend the virtues ofamuhy, the inevitability of "Basic Laws"
which kings must respect and which they cannot ghas accepted. It is these "Basic Laws"
which establish the unity, sovereignty and religiéithe state, regulate the form of government
and succession to the throne, and rule on the®utfjsafeguards for institutions and the rights
of various sections of society and their represema

2. "Basic Laws" regulated rulers' activities veitgld and did not strictly define their
relationship with their subjects. They were vaguel diffuse, already old and founded on
custom, very few of them being written down. Thepeared to form a system which could be
changed as societies developed.

It is not surprising therefore that llluminism falthem inadequate and unacceptable and sought
to transform them, the criticisms of them - corgdinn the Declaration of 1789 and in the
preamble to our 1822 Constitution - having servely to calm those worried by the liberal
revolutions and to criticise the excesses of alisaiu

The constitutional system, on the other hand, seekegulate everything rulers do and their
relationship with their subjects. It claims to maktkmanifestations of sovereignty subject to
the law and to lay down citizens' rights in a badocument. It is the expression of an
autonomous will to reshape the legal systeithis consequently easy to understand why there
was an historic breach between the Basic Lawse@Kihgdom and the constitution although
they do not differ in kind (both give the politiceystem a legal form). It is easy to understand
why it was not until this period that the conceptconstitution began to become clearer in
academic terms.

It is therefore important to examine the scope @jdctives of constitutional rules rather than
their subject matter. While the constitution in tin@terial sense covers everything that was
already contained in the constitution in the in$tihal sense, it is much more vast. It contains
the rules which establish the structure of theesdat that of the society in relation to the state,

! Henceforth, the Constitution appears to be thetistgpoint rather than the result; it is no longer

descriptive, but creative; its raison d'étre is Ipager to be found in its age but in its legal meagnits
mandatory force no longer arises from historicadvitability but from the rule of law it expressighile

the natural Constitution is concerned exclusivefhwthe way power is exercised, the institutional
Constitution defines power itself before laying dotlie conditions under which it is to be exercised
(BURDEAU, Traité de Science Politique, 1V, 2ndieditParis, 1969, pp.23-24, who uses the expression
"institutional Constitution" where we would spedktee "material Constitution").



so that it submits the government to standardsexsse and detailed as those which govern all
the other institutions or bodies. What we see éssitarch for means of achieving such an aim,
means which are in their turn ends, to which tiertaust provide other means.

Constitutionalism - which can only be understoodha context of the great philosophical,
ideological and social trends of the 18th and X@thturies - accurately expresses a particular
idea of law, the idea of liberal law. The consttintin the material sense was not born simply as
the legal organisation of the state but as thenisgton of the state in accordance with the
principles proclaimed in the great revolutionarguiments.

According to the doctrinarians and politicians ibkefal constitutionalism, the state is only a
constitutional state, a state rationally constidyiéindividuals have freedom, security and the
right to property and if power is divided amongesaV organs. In the words of article 16 of the
1789 declaration: "Any society which has not gutged rights and which has not established
the separation of powers has no Constitution".

People are no longer at the mercy of the soverdigry, now have inalienable and inviolable
rights vis-a-vis the sovereign. Instead of onglsimrgan, the King, there are now other organs
such as an Assembly or Parliament, ministers addpendent courts, so that power checks
power as MONTESQUIEU recommends that it should.is ives rise to the need for a
developed, complex constitution. When power is §mtipe attribute of the sovereign and the
people are not citizens but subjects, it is nollyreecessary to lay down in detail the rules of
power. But when power is broken down into sevamtfions called powers of state it becomes
necessary to lay down rules that specify which msgaerform which functions, the relationship
between the various organs, the system to bewaukby those holding power, etc;

The constitution is seen as providing protectivemaery and sets out the general character of
the protection to be provided. According to consitthalism, the ultimate aim is the protection
thus won for the people, the citizens, the consiitubeing only a means to that end. The
constitutional state is one in which it is the ddnson which guarantees the freedom and rights
of the citizens and where possibilities for impnoeat depend on the respect for its provisions,
the constitution being the primary safeguard fos¢hrights.

However, liberal constitutionalism still has todia legitimacy which can be contrasted with the
old monarchic legitimacy. This legitimacy can obly democratic, even if all the corollaries of
this idea are not found in practice and in the tit®nal laws themselves. The constitution is
thus the means whereby a people (a nation in th@utenary sense of the term), organises
itself, the act by which a people binds itself &imlls its representatives, the ultimate exercise of
sovereignty (national or popular, according to ®belief).

Taken to its logical conclusion, this idea amouatsegarding the constitution not simply as the
limit to, but also as the basis of, power, andandy the basis of power but also the foundation
of the legal system. As it is the constitution whiays down the powers of the state and which
governs the establishment of the state's lawsthall state’'s acts and laws must, to have
legitimacy, accord with the constitution; they miostin keeping with the constitution in order to
be valid.

However, the idea of the constitution as the orifiom a logical legal point of view, of the
organisation of the state, as the basis of thelialf other laws and as a list of rules to which
the citizen can appeal direct, did not appear imately or in the same form on either side of



the Atlantic. The verification a posteriori thatademic lawyers can undertake is one thing; the
historical process of the establishment or awageokbkinding provisions and the corresponding
conceptual instruments is quite another.

In the United States, partly because the Constitudf 1787 was the founding document of the
Union, it was very soon realised that it was alepthe same reason, the fundamental rule of
the whole legal system. What HAMILTON wrote in fesnous work "The Federalist" follows
from this (as does, in some respects, article VB of the Constitution itself, which describes it
as the supreme law of the land). The corollaryShpreme Court drew from 1803 onwards,
with regard to the power to check that laws werkdeping with the constitution, also follows
from this.

On the other hand, in Europe (where the political eonstitutional vicissitudes were far more
complex than in the United States) the road leathnthe recognition of full primacy of the
constitution was much longer for two reasons: $ggithe absolutism which had prevailed up
till then, the most immediate preoccupation was#séructuring of political power (particularly
of the King's power); 2) it was not until the 2@#ntury that there was the will or the ability to
institute judicial supervision of constitutionality

3. In the 20th century, the material concept ofdbestitution was to gain ground; it was
adopted and used by various political systems am$ezjuently came to have a plurality of
subject matter.

The constitution in the material sense, havingioaify been linked to legal rationalism,
contractualism and liberal individualism, becampasated from these concepts and came to be
inspired by other philosophies and ideologiesaihebeing to obviate the risk of its scope being
considerably reduced. It became separate and beaarektive and then a neutral concept
(which does not, however, imply indifference asaties). It is the state's statute, whatever that
may be, whatever its constitutional type.

This explains why, in addition to the subject tefprovisions, it gives increasing attention to the
idea of law or of institutions, to schemes speddivarious political systems, to basic principles
which every constitutional rule should respect.

There is not, however, a return to the simpletimsdnal constitution as the objective is still to
structure the powers of the state in their entiriééyorgans and its workings, as well as those
aspects of the organisation of society that havigad implications. There are no similarities
between the non-liberal constitutions of the 20¢htary and the Basic Laws that preceded
liberalism.

As the state is both a community and a power, thémal constitution is never merely a
political constitution limited to political orgarasion. It is also a social constitution, laying dow
the rights and duties of the community vis-a-vis #uthorities or society in its political form.
The legal rules governing the state are alwaysantint to the rules governing political power
and society - that is, the individuals and groupattch it consists: a society in a dialectic with
power and unified by that same power. And, beirgctbnstitution of the state (in itself) and the
constitution of the law of the state, the mater@stitution necessarily deals with both power
and the society subject to that power.



Even liberal constitutions - at first sight furtffesm this image - were no less concerned with
society, in that they dealt with freedoms and priyp@nd all, or almost all, the constitutions of
the 20th century have broadened their scope tafeguarantors not only of human rights, the
rights of the citizen and the worker, but also bjective principles of society, by permitting or
requiring state intervention in the economy, anddégshioning public and private institutions.

In short, the constitutional is to be found wheremee finds the political. Consequently, if the
political field broadens (for reasons it is not @&sary to go into here), the constitutional field
will necessarily broaden too.

4. The variety of possible contents of the corsbitu makes it not only possible but
advisable to classify the contents.

One of the most representative classificationspuaigorward by KARL LOEWENSTEIN, who
adopted the criterion of "the ontological analysfishe extent to which the power process is in
keeping, in practice, with the constitutional rtijeand is based on the argument that a
constitution is what the holders of power maketahipractice, which, in turn, depends to a
great extent on the political and social environniremvhich the constitution has to be applied.

On the basis of this criterion, there are normatiaminal and semantic constitutions. The first
are those whose provisions dominate the politicatgss, which adapts and is subordinate to
constitutional rules. The second are those in whieh provisions are not adapted to the
dynamics of the political process; they therefareehno real existence. The last are those whose
ontological reality is simply the formalisation thfe existing political power situation for the
exclusive benefit of the de facto holders of f@awer. While normative constitutions genuinely
limit power and nominal constitutions, although rimhiting it, aim to do so, semantic
constitutions serve only to establish and make ld@rthe intervention in the community of
those who actually dominate it.

It should be mentioned that LOEWENSTEIN'S consonal taxonomy was developed with an
ideal constitution as a starting point and notithierweaving constitution/constitutional reality
dialectic; this produces an axiological classifmatdependent on conformity between the
normative constitution and western constitutiorehdcracy. However, it is also true that this
classification brings out the various functionghe constitution in relation to the original model
of the modern material constitution - the liberahstitution, limiting power and protecting
rights. Furthermore it helps to show the differ@egrees to which the rules and institutions of a
given constitution have been translated into practi

Whatever view is taken of political reality andespective of the functions which all
constitutions have in one way or another, thereum@eniably constitutions which are the
(concrete) foundation of the authority of thosepower and others which are primarily the
instrument they use to act: constitutions whichhense fundamental rights and freedoms
vis-a-vis or against the government and constitstiovhich instrumentalise them to the
government's ends, constitutions with some intinsieaning and value and constitutions
subject to the political and ideological situation.

5. A common distinction designed to cover a longeseor even various series of
constitutional contents is that drawn between ®igatuconstitutions and programmatic
constitutions.



Statutory or organic constitutions are those widiehl with the government, its organs and the
political participation of citizens; those which noentrate on the form and system of
government without (at least apparently) dealinghwihe economic and social system.
Programmatic or doctrinaire constitutions are thatéch lay down, in addition to political
organisation, state programmes, directives andctbgs in the economic, social and cultural
fields.

The distinction should be approached with someiaador the following reasons. Firstly, it
does not coincide with the distinction between tmali constitution and social constitution.
Second, although the ideological factor is morei@ml® in programmatic constitutions, it is
nonetheless also present in organic constitutibhs. decision to opt for one or other form of
organisation and the inclusion or otherwise ofghtrto, or a form of ,state intervention in the
economy indicate, in themselves, a certain ideolégyally, there are no neutral constitutions;
what there are are constitutions which, becausedine at one or other form of organisation, are
either pluralist or not because they allow or edelthe dynamic co-existence of all groups and
ideologies.

In fact, every constitution contains both orgamc gorogrammatic elements. The distinction
essentially concerns their respective weight, thg they are combined, the degree to which
they are realised and the interpretation they arengby case law and academic law. Liberal
constitutions, however, tend to be more statutorgrganic and Marxist-Leninist constitutions

(like the constitutions of many authoritarian réggwf other kinds in Asia and Africa) are more
programmatic or doctrinaire, constitutions of sbd@mocracies being constitutions which seek
a systematic balance between the various elements.

A structural analysis of constitutional rules loaksthe question differently. It distinguishes
between basic rules, rules governing competenceuedural rules, between prescriptive and
programmatic rules and rules which_it may may not be inherently possible to apply. In
programmatic constitutions, the programmatic pions are numerous, but there are also rules
about the economy and society, very marked by idettor ideological considerations and
having the character of prescriptive provisions.

6. Another classification based on the contentoofstitutions is that which divides them

into simple and complex or compromise constitutidthesre, it is not so much the nature of the
provisions that is considered but rather the umitplurality of the material principles or basic

principles which served as a basis for the matexaistitution. Compromise constitutions

existed from the constitutional monarchy in thehl®entury until Weimar, and most of the

post-war Basic Laws are of this type.

Strictly speaking, no constitution is really simphdl contain at least two principles which a
priori may or may not be compatible. Whether a titut®n is simple or a compromise depends
on the circumstances connected to its origins, iamglementation and the accompanying
vicissitudes. It depends on the absence or presenckin abstract terms, for lawyers, but in
concrete terms, for those involved in political ateband citizens in general - of a conflict
between the foundations of legitimacy or betweean®lfor collective organisation that the
constitution must resolve on the basis of someeageat, depending on the way political
integration is envisaged.



Similarly, no compromise constitution consists dbay of principles set down side by side
without any possibility of practical harmonisatiby legal interpretation, or dynamic basis for
the functioning of institutions. The principleswiich every constitution consists are structured
in accordance with a certain tendency and, and dsasr as the legitimacy of the constitution is
concerned, there is always (when the constitusodrafted or when it is tacitly or explicitly
amended subsequently) one principle which prevaier all the others. Compromise
constitutions allow opposing ideas and tend toastebut they can only survive if the
institutions principally concerned accept a certairding principle for the political process (be
it the principle of monarchy in the constitutiorfstite German constitutional monarchy or the
democratic principle in those of the social demces).

7. A situation similar to that which we have seen connection with the political
constitution exists in the case of the economititution. | repeat, every state, by the very fact
of its existence, has a constitution. However,aswnly at a particular moment in history that
the material concept of the constitution took shape documents called "Constitutions"
appeared. In the economic field, every state, befor after constitutionalism, has had an
economic constitution in the form of basic prinegplgoverning the relationship between the
political authorities and the economy. It was omlgre recently though that the theory of the
economic constitution was developed.

Before constitutionalism, the economic constitutidrithe state contained elements concerning
corporate economic organisation and state intaoreim industry and foreign trade. The liberal
revolutions called this economic set-up into questiwith the result that this type of state
intervention was not provided for in the formal stiition.

Although the almost total absence of economic rimdiberal constitutions reflects the lack of
state intervention in the economy, it certainly flo®t mean that there were no economic
constitutions in the age of liberalism. In libecainstitutions we find provisions which have a
direct or indirect effect on the economic order @gample, the sanction of ownership, freedom
of trade and industry, the abolition of the old remmic systems). Furthermore, the fact that the
liberal state did not intervene - did not set outdrrect or direct certain economic mechanisms -
meant that it accepted the existing economic order.

Consequently, the economic constitution correspandio the liberal constitution is an
economic constitution of free competition, freedofitrade and industry, absolute ownership,
free will, the principle of the contract, and naeirvention by the state to safeguard workers'
rights.

However, the question of the economic constituisra specific issue attracting the attention of
researchers and politicians arises only when tlseee radical change of attitude and people
begin to declare that the state not only lsanhmusintervene actively in the economy in order to

transform it and remodel it; it is only posed wlwemstitutions contain schedules or provisions
that can pave the way for this new position of stee and when the courts begin to be
confronted with their implementation. It is an issuhich arises in various types of constitution
in different systems in the 20th century - be tBeyiet-type systems, Marxist-Leninist, social

democracies or authoritarian régimes.



8. The first constitution (still in force today) tepresent such a change was the Mexican
constitution of 1917, with its provisions concepiabour, social security and agrarian reform,
particularly the long article 27.

But it was the Russian (Soviet) constitution of @ 9hich represented a total change of course
in comparison with the previous liberal constitnol need hardly say why - especially in the

town in which we find ourselves. It represents mplete change of course in that it seeks to
change economic relations down to the last dessmiti in that it is based on an ideology

completely opposed to liberalism, as it rejects mharket and hands over to the state the
ownership of the means of production. With a femanivariations, the same principles are to

be found in all socialist constitutions, of whit¢tose of Cuba, China, North Korea and Vietham
are still in existence today.

The characteristic of these constitutions is thegey of the economy, since even the law, in
itself, is worth nothing. It is the economic systeich governs the legal and political systems.
It follows from this that rights and freedoms anbardinate to economic rights and that political
organisation is dependent on economic organis@iibapter Il of the "Declaration of the rights

of the working and exploited people " illustrates tvery clearly).

While liberal constitutions seem to ignore (or eret to ignore) the economic constitution, the
Marxist-Leninist constitutions concentrate the vehobnstitution (the cultural constitution, the
administrative constitution, etc., as well as thalitipal constitution) in the economic
constitution, which absorbs all the others. Theneatic constitution is all because the economy
dominates everything.

The Weimar Constitution of 1919, which was thet fiepublican German constitution, and was
to become the model for the social democracy fisrdnt. In addition to a quite comprehensive
list of rules concerning education, the family andture, this constitution contains a chapter
devoted specifically to economic organisation aegits with the following proclamation: "the
economic organisation of the country must be shahthe principles of justice are applied, in
order to ensure everyone of an existence in keepithghuman dignity". It goes on to say, "It is
within these limits that the individual's econorfisedom must be guaranteed.".

The main themes of the Weimar Constitution werdirtd their way into many other Basic
Laws, to varying degrees and with very differentitpal and constitutional intentions. For
example:

the Spanish Constitution of 1931;

the Brazilian Constitutions of 1934, 1946 andeegyly, 1988;

the Preamble to the French Constitution of 194@irftained in the Constitution of
1958);

the Italian Constitution of 1947,

the Bonn Constitution of 1949;

the Venezuelan Constitution of 1961;

the Portuguese Constitution of 1976;

the Spanish Constitution of 1978;

the Ecuadorian Constitution of 1979;

the Peruvian Constitution of 1979;

the Colombian Constitution of 1988.



None of these constitutions breaks with the magkenhomy, but they all seek to influence the
market and impose limits on it and all proclaim thbordination of economic power to
democratic political power. None of them abolispegate property, but all subordinate it to the
needs of society. None of them calls into quespotitical freedoms in the sense of the
separation of powers, pluralism and parliamentepyasentation; all, however, declare and aim
for effective social rights for workers and citisan general.

9. Perhaps | might describe the more recent expagiof my own country, Portugal. | will very
briefly describe the present constitution, whicteddrom 1976.

It is the most extensive and complex of all thetdRprese constitutions and bears the mark of
the dense, heterogeneous political process ofdtiedowhen it was drawn up. It condenses the
contributions of parties and social forces in thieainof a struggle finding its inspiration in
several international ideologies and reflectingdhess to say, Portugal's constitutional history.

It is at the same time a constitution protectiverights and one preparing for the future
development of society. If one remembers the natiitiee authoritarian régime which ended in
1974 and the actual or potential differences ofr@ggh in 1975, it can be seen that the
constitution was greatly concerned with the fundaaeights of citizens and workers and with
the separation of powers. Having originated, howeiethe midst of a crisis of industrial
civilisation and under the influence of variousialbist and related tendencies, it strove to infuse
new life into, and enrich, democracy and increasé equality, participation, intervention and
socialisation, all in pursuit of a great visionttixeas somewhat utopian.

The 1976 Constitution is a post-revolutionary ciuisbn and a constitution based on
compromise. In the economic field this resultetbur different phenomena:

1) the coexistence (either in competition or imféct) of three types of ownership of the
means of production - the public sector, the caatpe sector and the private sector;

2) the distinction between nationalisatiand _collective appropriationf the means of
production;

3) the coordination of market (defined in terms "tialanced competition between
businesses") and planning (which is imperative émiyhe state sector);

4) the simultaneous recognition of private inm@t community ownership and joint
worker/management control.

The compromise has, however, been the subjecffefetit interpretations, the most important
of which contradict one another completely. Therptetations of those who emphasise the
constitution's socialist or collectivist tendenc{egher to defend or to criticise them) may be
contrasted with the interpretations of those whesst its liberalising tendencies. In particular
there is the interpretation which sees socialistakiag precedence over democracy and there is
another which, on the contrary, subordinates ssmiabr economic democracy to political
democracy.

The argument which soon prevailed - and which lehalways defended - is that political
democracy and economic, social and cultural derogcaae intimately related, the former,
however, being supreme. The courts have alwaysdesnthis direction when they have been



called on to scrutinise laws implementing the Gautgin. The three constitutional revisions,
which took place in 1982, 1989 and 1992, have omefl this. They reinforced the role of
private and co-operative initiative and, in 1989, a result of the revision, the provision
forbidding the reprivatization of industries natédised between 1974 and 1976 was abolished.
Finally, in 1986, Portugal became a full membethefEuropean Economic Community.

Four important conclusions, which all seem equalbplicable, mutatis mutandis, to other
countries, can be drawn from the experience ofPthguguese economic constitution:1) the
different degree of effectiveness of the progranematnstitutional provisions (as is the case
with a great number of the provisions of the ecagononstitution) as compared to the

prescriptive provisions, although the programmatmrms are also legal norms; 2) the
disadvantage of ideological proclamations and theiited importance; 3) the necessity of

following up the implementation of constitutionabpisions in the overall framework of the

legal system and of the political and economic @sses; 4) a pluralist democratic constitution's
potential for adapting to new circumstances withangiaking the continuity of these essential
elements.

10. Finally, | would like to clarify and specify nwew of the meaning of the constitution in
relation to the great questions of law and thesstat

Firstly, as part of the legal system of the stite,constitution both models and is modelled by
relationships with society; it is at the same titme result of and a factor in political integration

It reflects the formation, the beliefs, the psydgital attitudes, the geography and the economic
conditions of a society and, at the same time sgilve society a particular character. It acts as an
organising principle, laying down the rights andieii of individuals and groups, governing
their behaviour, rationalising their reciprocal itioes and can be either a conservative or a
transforming influence on community life as a whole

However, because it is the constitution, the blasic the law of laws, the constitution is much

more than that. It is the immediate expressionasidlegal values accepted by the political
community or dominating it, the seat of the viaos idea of law in that community, the frame

of reference for the government which claims tosexuch an idea, the ultimate instrument to
which the citizens have recourse to guarantee $eelrrity vis-a-vis the government. Rooted in
the sovereignty of the state, it becomes a briéddeden the internal order and the international
order.

The interaction - between transcendent ethicalcypies on the one hand and structures, the
concrete situation, the dynamics of the life oeagie, on the other - which affects any positive
law, is shown to be very powerful here becausehef triple function of the system of
constitutional norms - institutionalisation, stéation and preparation for the future - and
because of its specific influence on the other 1scand on all acts of government.

The constitution must constantly be compared withciples and is affected by them to varying
degrees. It must always be conceived in relatiotine¢opolitical, economic, social and cultural
reality which underlies it and which is constitutedt only of facts but also of opinions,
ideologies, political attitudes and of a whole cjwonstitutional culture, and this culture, imtur
refers back to higher principles (which means Haie, constitution and constitutional reality
are closely interrelated).



The constitution (or rather, the richer, more carpmoncept of constitutional system) does not
enshrine all values and does not, in itself, ctutstthe supreme value. Values sweep over it but
it is not diluted by them and does not absorb théonsideration of the most precious human
values and the role of any positive system - awtieh is, in the final analysis, precarious and
transitory - requires a distinction to be made leetwthe various fields concerned. In our
complex, divided and conflictual world, it seemgpossible to eliminate this distinction, which
alone makes it possible to contest the commantiseeafonstitution when the incompatibility is
irreducible.

However, the pursuit of values must not be confugithl any sort of subjectivism; values are
only effective if they are objective and durabldieTconcept of law on which the material
constitution is based necessarily appears as anatleommunity, as the way in which a
community sees its system and destiny in the 6fjlegal principles.

While any concept of law is inherently based oersse of justice, it also appears to be situated
in time and space and dependent on those paraméerefraction will be in proportion to the
activism and ostentation of the ideology. In thetegt of ideological antagonism and even
competing legitimacies (such as we find in the E3tt 20th centuries), it is sometimes possible
for the concept of law which goes into the constituto include rules and forms of organisation
whose distance from a certain ethical principleareous to a large part of the community or
even, deep down, to the whole community. It is @lgssible for the very concept of law or the
legitimacy used as an argument by those who holMepalthough it is recognised and obtains
the consent of the community at first, to end ginig support and, in time, to be rejected.

Today, the concept of the constitution has becoméral, one on which different political,

economic and social contents have been graftedis Ads resulted in different types of
constitution. The actual constitution of each pepplthe instrument governing its politics - is
not and cannot, however be neutral, unbiased aaifieated by judgment, in either the citizen's
or the lawyer's eyes.

All that is presented as constitutional is not seadly deserving of the name (although it is not
easy to proclaim the non-conformity of a particyganvision, and a refusal to comply with it
must always be weighed up carefully in the lightotther values and interests), just as not
everything decreed by the constitution actuallyopees constitutional; the reason for this is that
it may be inappropriate, lacking in balance ordomilably contradictory to other provisions.
The constitution can also change direction astresthe political interplay resulting from its
implementation or taking place parallel to it.

In the final analysis, a constitution does not camkfe or remain alive unless the will to make
it do so is in harmony (not only intellectually,tkespecially in emotive and existential terms)
with the gist meaning of its principles and norme, when the will of the constitution
(KONRAD HESSE) goes hand in hand with the constihat feeling (LUCAS VERDU).

11. As far as the economic constitution is conagrakhough it is not possible to define this

constitution in purely economic terms, it is imgbksto construe the meaning of the provisions
it contains without constantly comparing them wiahlity by checking whether, and is so how
and to what extent, the latter corresponds to thdimis does not mean that the constitution's
role is abandoned in the light of reality. It isnply a question - in this area more than in any



other - of trying to build a bridge, to establishm@ans of communication, to obtain a more
flexible view of the relationship between constiintand constitutional reality.

Furthermore, and the point is very important, thenemic constitution is always part of the

constitution: it is a group of legal provisions andtitutions. Consequently, the concept of the
economic constitution can be easily distinguishechfthat of the economic system, economic
structure and the economic order in the socioldgease. A distinction must likewise be drawn
between the problems of the economic constitutiod e economic problems of the

constitution, that is, problems of economic judgtnéme interpretation and implementation of
the provisions of the constitution, and, more galherits strictly economic meanirfg.

One of the dangers of modern theories of the ecanoomstitution, the social constitution, the

administrative constitution, the cultural constduat etc. is that they lead to fragmentation ef th

constitution into as many constitutions as theecfi@tds, with the result that different methods
or criteria for interpreting the provisions in eawftthese fields, or each part of the constitution,
may be applied. It may then be completely impdssiofind any unity in the system, or it may

be concluded that there are insurmountable coctrads which can be resolved only by

breaking with the constitution or through the wdllinterpret of the judge or Court responsible
for monitoring constitutionality.

The risk can be avoided if we agree that when amajythe economic constitution we must
always take the constitution as a whole as thérgigooint and interpret it from a systematic
overall viewpoint. The economic constitution, #aeial constitution, the political constitution,
etc. are not islands; they are all part of onethadame continent.

12.  The link between the economic constitution #mel other parts of the constitution
becomes more obvious when, for the purposes apietiing and implementing them, reference
is made to the provisions concerning fundamenggitsi in particular those concerning social
freedoms and rights, and those which govern theaung.

In the case of a social democracy, possible - thedefore, necessary - freedom in the present
cannot be sacrificed to future objectives, howgust they may be. Conditions necessary for
freedom must be created but their creation an@wmisgtion are meaningless except in a system
of freedom, because freedom (like equality) isvisible; limiting the civil or political freedom

of some (even if they are in a minority) so thdteos (even if they form the majority) can have
new rights will lead to a reduction of freedom éweryone.

The target must be equal freedom for everyonet bpdn the correcting of inequalities and not

achieved in return for a form of equality withoveddom, that is subject to the material and

procedural limits of the constitution. Freedom maisb be open to the changes brought about
by universal suffrage within a pluralist politicaistem.

Despite all the vicissitudes our century has knden perhaps because of them), we are
witnessing the widespread intrusion of elements ciwhhave their roots in liberal
constitutionalism. The problem of the division dimditation of power does not only concern

2 Cf. JAMES BUCHANAN, Constitutional Design andstarttion: an economic approach, in Economia,

1979, p. 293 ff.



pluralist democratic systems: it is also found itheo systems and with other types of
constitution, either because it is a vital issueceoning the organising structure of the state or,
at any rate, because the community comes to conapanditical system based on the postulate
of separation and limitation with one inspired kgifferent or opposing principle.

It is not a coincidence that new constitutions aathpromise constitutions only seem able to
protect individual and institutional rights withaedllapsing and to shape the community's future
without causing upsets when they satisfy threechlamiditions; a) the greatest possible rigour in
the provisions concerning fundamental human rights freedoms and the rights and freedoms
of citizens, workers and the groups they belonghe,only task left to the law being that of
implementing and interpreting them; b) opennesthimihe limits allowed by their normative
force, of the provisions concerning the economgiedp and culture, which must be the subject
of successive formulations corresponding to mataifesis of the political will, organised
constitutionally; c¢) the establishment of legal graditical machinery to enforce constitutional
provisions.

From this angle, there remains a dialectical canBietween the ideal concept of the (liberal)
constitution and all the other contents of the titut®n, and between the state governed by the
rule of law and other constitutional types of state



b.The legal dimensions of the economic model in ghesent Constitution of the Russian
Federation and in the new draft Constitution - YDAnilov, Constitutional Commission of the
Russian Federation

It is, | think, exactly the right moment to be halgl a joint seminar on the problem of the
transition to the new economic model, and how ipide reflected in the constitution. The
representatives of the Venice Commission, togetliterour Russian colleagues, have certainly
chosen the right topic, and a promising one at thsttthe meeting between our leaders, the
President of the Commission, Mr. La Pergola andibputy Chairman of the Supreme Soviet
of the Russian Federation and Deputy Chairman efGbnstitutional Commission, N. T.
Ryabov, it was pointed out that this seminar tapigbout the very essence of the constitutional
processes in the Russian Federation, and goes keé#nt of much that is now happening there.

Let me recall that the present Constitution of fhessian Federation was adopted almost 15
years ago, on 12 April 1978. This was a coheradtunified document which reflected the
realities and values of that time and gave an gpj@ate place to the economic pillar of the
constitutional edifice. How shall we describe #t®nomic structure? What was the prevailing
economic model like, and how was it reflected ia @onstitution? Along what road have we
been travelling?

Above all, the Constitution proclaimed that the mtoyis economic system was to be based on
socialist ownership of the means of production. oTemtegories of socialist ownership were
recognised.

The first and basic category was called State cstaner The land with its mineral wealth, water
and forests belonged exclusively to the State. Sthe owned the basic means of production in
industry, construction and farming; it owned thearmmgeof transport and communications, banks,
the property of State-run commercial, public arfteoenterprises, the municipal housing stock
and many other things. It should be emphasiset Skate property was regarded as the
common property of the entire people, and no rdahgt was made to divide it among the
various parts of the Federation, for instance thiereomous republics.

The second category of socialist ownership defimedhe Constitution was ownership by
collective farms and other co-operative organisatioTheir property was in fact State-owned,
although not theoretically within the category ¢&at8 property. In case anyone doubts this, |
will quote a typical example.

In the agricultural sector, we had essentially ambp kinds of farms: the collective farms
(kolkhozes), which legally did not belong to that8f and the Soviet farms (sovkhozes) which
were State property. However, both the sovkhonestlae kolkhozes were easily and simply
transferred, by mere administrative decision, fiome form of ownership to the other. In most
cases, the views of the workers on the farm in topresvere treated as irrelevant, and in fact
none of the workers were particularly indignanthibis, because since the Stalin days they
had been well aware that for them nothing wouldlyefange; the producer would be no less
alienated from the property than he had been heféoe the sake of completeness | should add
that there were even campaigns to turn kolkhozessimvkhozes and the other way round; | am
sure many people here can remember them.



Ownership by trade unions and other social orgaarsa was also recognized under the
Constitution, and was regarded as socialist owigerghithough in a formal sense they were not
State organizations, in fact the trade unions aadynother public bodies, together with their
property, belonged to the State.

The Constitution neither contemplated nor admitieeate ownership of any kind.

Property purchased by individual citizens from itheiages was recognised. Under the
Constitution, individually-owned property did nottend beyond household articles, items for
personal consumption or for household use, a homisavings from wages.

As already explained, land was owned exclusivelyhieyState. It was provided for the use of
the collective farms free of charge and without ame limit. As for the people themselves,

they could use, but not own, only very small indial plots of land. No land was available to
individual citizens for purposes other than runnsgpsidiary smallholdings, carrying on

horticulture and market gardening, and buildingviatdial housing.

Self-employment was allowed under the Constitutioso far as it comprised only the personal
labour of the citizen concerned and of membersigffémily. Self-employment could be
practised in a number of fields, including agriatdt consumer services and certain others.
According to official figures, during those yeaedfeemployment accounted for around one per
cent of the active population.

The country’'s economy was run on the basis of meiye detailed economic and social
development plans, and by non-market, exclusivelymoand-administrative methods. The
State economic apparatus embraced all branchesodtigiion, distribution and exchange
throughout the national territory. Here it shob& noted that the word "distribution” appeared
in an earlier and more prominent place in the Gutisin than the word "exchange”, and only
the word "production” took precedence, since ththas of the Constitution understood that
before distribution could happen, something must be produced.

All this was the justification for confirming in ¢hpreamble to the Constitution, the public
ownership of means of production and for declarmmtpe same document the aim of building a
classless Communist society, perfecting the seatialodel of society and transforming it into a
communist one.

It was from this point, this historical juncturéat we set off on our journey to build a new
economic model and incorporate it into the Cortsbitu

Admittedly, it was something of a slow start. Et@ven long years there were no changes in the
Constitution, although changes were already undsr iw the economy, the State and society,
and with regard to the legal status of individuatsl citizens. And then, in October 1989, a
process began which has continued for over thraesyeght up to the present time: a breath-
taking series of amendments to the Constitutiongamti-authoritarian, anti-totalitarian, liberal
and humanitarian lines. Around 350 amendments baea made, and the Constitution has
been perceptibly brought up to date, but a massook remains to be done. What does the
present Russian Constitution have to say aboutitireng of the economy?

The chapter about the economic system says tlhia¢ iRussian Federation, the following forms
of ownership are recognised and protected: prieate@ership, collective ownership, State



ownership, municipal ownership and ownership byliporporations. It is noteworthy that for
the first time, private ownership is recognised@sstitutional.

In our view, however, there is no point in settidgwn all forms of ownership in the
Constitution. Only a civil code, which this is natould warrant so much detail. In fact there
are serious doubts about some of the forms of ahiemcluded in the list. This is especially
true of what is called collective ownership, whigl regard as an unjustified attempt to bring a
plurality of economic sources of ownership undeaims essentially a single legal umbrella.
Ownership by public corporations is not a simpldtenaespecially when it comes to defining a
legal regime for the operation of particular tymégproperty, such as firms owned by public
corporation. The detailed classification of foroi®wnership in the Constitution is in fact made
on different grounds. For instance, private priyp& divided between that held by legal
persons and that held by individuals. However liputbrporations and municipal property-
owners are legal persons, and the State may dlsatéathis category. As a result, property
owned by the State and by municipalities, and ptgaavned by public corporations, can and
does fall into the privately-owned category. Ahd term "municipal ownership” means, both
literally and in context, ownership mainly or exsltely by cities. Bearing in mind our
traditional use of the terms "local self-governmighibcal councils of people's deputies” and the
like, it would have been better to use the expoasiocal ownership” instead.

However that may be, this represents a serioud@te@prd, and perhaps a decisive one from the
constitutional and legal point of view. The rubethe Russian Constitution that the State creates
the conditions for the development of the varioaemk of ownership and ensures equal
protection for all of them is part and parcel a$ torogressive trend in the economic model, and
is to be welcomed.

What is missing, however, is the proclamation efphinciple of freedom of economic activity,
although there is an indirect recognition of ittie statement that the limits of this freedom are
fixed by law.

The present Constitution of the Russian Federatihne with the federative structure of the
country, distinguishes first among the various levef State ownership. They consist,
variously, of ownership by the Russian Federatiby, the constituent republics of the
Federation, by the territories, provinces, andrfadsties (ie Moscow and St Petersburg), by the
autonomous provinces and by the autonomous aridas.Constitution distinguishes categories
of State-owned property, depending on whether tbpgsty is held by the Federation or by the
various parts of the Federation. However, therstill a great deal to be done as regards the
practical delimitation of State ownership.

The Constitution of Russia proclaims that the lamdl its mineral wealth, as well as the

stretches of water and plant and animal life aeectimmon possession of the peoples who live
on the territory concerned. It should be noted thaRussian, the word "possession” is not
synonymous with "property”. | draw attention tastlpoint because the Russian word

"possession” is sometimes wrongly translated imgligh as "property”.

It cannot really be claimed as yet that mattersvafiership -whether by the State or by anyone
else - of land, mineral resources, plant and aniifieahre clearly resolved in the Constitution.
For instance, although according to the Constituiamd may be made available by the State not
only for use, but also to be held as an inheritdacéfe or as property, what is actually being
referred to here is not land in general, but ptdtiand, and the boundaries and dimensions of



these plots are to be fixed by the State, sincedh&xt here is that of land for the purposes of
agricultural production.

This seems to explain the petition, signed by atntme million people, for an all-Russian
referendum on the following question:

"Do you agree that the Constitution of the Rus&iaderation should uphold the right of private
ownership of land, ie the unconditional right oEgycitizen of the Russian Federation to hold,
enjoy and dispose of land?"

This wording, of course, has its shortcomings. Tigat to private ownership of land is
mentioned in the existing Russian Constitutiorhalgh in a somewhat hypothetical sense, and
accompanied by a number of restrictions which areperhaps as carefully worded as they
might be. The demand of the petitioners for aronditional right of private ownership of land,
without restrictions of any kind, is certainly opgnobjection, since this right, like any other, is
not in fact an absolute right, nor can it be. sltalso doubtful, under modern circumstances,
whether the classic triad of holding, enjoying atsposing suffices to cover all the owner's
legal entitlements. For instance, it is well knavat in Russian law a legal person who is given
property for commercial use is not the owner of pheperty, although he may hold, use and
dispose of it.

Notwithstanding the various shortcomings of theppsed referendum question, it would be a
mistake to ignore, like some minor irritation, suah overwhelming expression of public
support for it. This is why the Praesidium of Sigpreme Soviet of the Russian Federation has
suggested, as a basis for discussion, the folippialiminary draft:

"Every citizen of the Russian Federation is erdilo hold and acquire land for private
ownership. The enjoyment, use and disposal of tandt not run counter to the interests of
society".

This form of words appears rather more conciliatangl appropriate, although | must again

point out that this too is merely a draft for dission. For instance, for the drafters it is clear
that the expression "to hold" includes all the ovgnprerogatives, including the right to dispose

of property, in this case in the form of land. Awting to one view, however, the owner's right

to the alienation of property should be framed esggis verbis. One should perhaps go along
with this.

We should not ignore one further element in thestarg Russian Constitution. This is the

provision that the State regulates commercial iagtiwVe should say frankly that a very great

deal depends on how far, and above all for whaitegjic purpose, the State intervenes in
economic life and plays its necessary regulatole. rdt is reassuring that the right to regulate
commercial activity is immediately followed, aftercomma, by the duty of the State to secure
the growth of the market mechanism and to prevemtapolies.

This, then, is how the economic model is refledtethe present Russian Constitution. It is
clear that the system defined in the earlier varsiothe Constitution has been destroyed. But
this need not inspire regret, since the systemomasbelonging to an undemocratic State, law
and society.



On the other hand, however, the present Constitudoes not yet contain any new
comprehensive set of rules for economic life, nyeeefew fragments, important though they
are.

Is there any objective reason for this, or is it@hea coincidence? We are in no doubt about
the answer: the contradictions and discrepanciethenpresent Constitution have arisen in
response to the disjointed and contradictory trema®ntemporary economic and political life,
and to the mentality and psychology of various geoin our society. When many economic
and political forces are pulling in different ditens, it is inevitably difficult, though not
impossible, to implement economic, political andngtdutional reforms. At a time of
polarisation in society, there are problems invdlu@ moving ahead with these reforms; the
path abounds with protracted delays and poteniggs- political, economic and constitutional.
At this time of crisis, society and the State mstable to identify the proper direction and
locate sufficient resources to make progress dlomglanned route.

The green shoots of the new economic initiativagehgrafted themselves on to the tree of an
economic model which has been essentially presebwgdvhich is losing its vital sap. These
shoots will probably take, but the end result ibkety to be very effective or very productive.
Many people are arguing that alongside this treesh@uld be planting others, of different
varieties of economic opportunity, with a view agroving the economic environment.

This is the approach adopted in the draft new @atish of the Russian Federation, the main
provisions of which were approved by the Sixth Gesg of People's Deputies of the Russian
Federation in April 1992. However, in this drdfetproposals for excluding State ownership
altogether from the economic model, and for praimbiall State regulation of commercial life
were rejected. To a considerable extent, the Isacl@evements of the Russian people are
preserved. The very first article of the draftetathat the Russian Federation is a social State.
Yet the draft specifically denounces social paisasit

The draft states that in the Russian Federatigoreste value attaches to human rights and
freedoms, including economic, social and cultugdlts. Everything in the State and in society
must express this basic idea.

The draft defines social protection in the Rus$taderation as the achievement of equal and
just opportunities for personal development, amdtiainment of individual and social well-
being. Admittedly, some people would prefer to aliate the reference to justice, arguing from
the ingrained notion that justice means real amtirmaing equality in the material sphere and in
all other respects. What this indicates, amongrothings, is the importance of studying,
analysing and fully incorporating in the Constibatiall aspects that have a bearing on the
individual as a part of the new economic model, laregret that | did not argue more strongly in
favour of including this problem among the matfersdiscussion. | continue to believe that it
would be extremely appropriate to have a repoth@subject at our delegate conference.

The draft of the new Russian Constitution stategcl@ 9):

"(1) The social market economy where there isdibee of economic activity,
entrepreneurship and labour, diversity and equefitiprms of property, their legal protection,
fair competition, and public benefit shall congatuhe basis of the economy of the Russian
Federation.



(2) The State regulates economic life in theregts of the individual and of society".

The same draft article contains a provision to &fect that economic relationships are based
on a social partnership between the individual thiedState, the worker and the employer, the
producer and the consumer. However, there istasoyeonsensus on whether this rule should
be kept in the dratft.

This, in broad outline, is the economic model #@ierges from the draft new Constitution of
the Russian Federation. This model forms an iataghole; it is consistent and realistic and
offers prospects for the future. This is how thgal foundation and underpinning of the
economic structure of the future Russia looks asgmt. And in our view, now that the basic
provisions of the draft have been approved itneetto take the next step and adopt the new
Constitution of the Russian Federation as a whole.

Of course, as we are only too well aware, ther@isnagic wand capable of transforming the
country in a twinkling. Trying to have everythiaonce is a recipe for getting nothing at all.
But one way or another, the new Constitution of Russian Federation, the Constitution of a
strong, united and democratic State based on teeoflaw, will be adopted. This is what we

believe in and what we are working for.



c.The constitutional basis of the drawing up ofdaw the economic field - Summary of the
report by Professor Y.A. Tikhomirov, Deputy Directof the Institute on Legislation and
Comparative Law

1. The process of creating a socially-oriented engnis a central aspect of constitutional
regulation. In the present constitution of the $Rs Federation and the constitutions of its
constituent republics, as well as in the draft ieexs of the new constitutions, provision is made
for a body of laws governing action in the econofietd. It is planned to strengthen the
legislative powers of the official bodies and sutgeof the Federation, consolidate the status of
participants in the legislative process and regddhe system and basis of law-making in the
economic field.

2. The powers of State bodies at various levelsbamneg constitutionally redefined. At
federal level, efforts are still being made to deiee the extent of this reform for the legislative
and executive authorities. The "vertical" demaocabf the activities and powers of public
bodies is determined by the federal agreement teonstitution. This serves as a basis for
the choice of the form and content of legislatioaweh up by federal, republic and other official
bodies.

3. The classification of the system and types gélléenstrument in the economic field is
pre-determined by the constitutional classificatioh such instruments. The relationship
between the "legislative basis" and the variousilvkgs' laws is proving difficult. Nor has the
relationship between laws, sub-laws, by-laws amdeagents been an easy one. As a result, the
arbitrary resolution of economic problems is himagrthe creation of a new economic
mechanism and area not least as regards the haationiof national laws.

4, The legislative process is defined in the Cangtn as a process of identifying and
resolving economic problems as and when they ariBet litle emphasis is given to the
predictive, analytical and informational function$ the legislative process. The inclusion
therein of the right of all subjects to initiategildation (republics, regions, districts and
municipalities) increases the chances of improwing quality of laws and ensuring their
effective implementation.

5. Observance of the "constitutional parametersilities the effective regulation of
economic processes by the law. Any disregard Hesd parameters, any confusion of the
various levels of law-making, any adoption of foramel any enactment of unconstitutional laws
has a negative impact on all economic agentse(btadies) and on the economic behaviour of
individuals. Laws which operate consistently Helpptimise economic development.



d.Summary of discussions on "The constitutionaisbaisthe economic order”

Are constitutional provisions needed?

The basic question to be asked is whether the etprshiould be regulated within the rigid
framework of the Constitution, and if so to whatest, or if it would not be better left to
ordinary law. The Russian participants considehad the Constitution should contain at least
the fundamental provisions protecting the weak regjathe possible abuses of a free market
economy.

On the same line of thought, the Constitution sthozdntain provisions guaranteeing the
protection of social rights, even though the Cowrtaild not be in a position to apply them

directly. It should be remembered that this was giathe Russian tradition, and that the people
would not understand a different approach.

Role of the constituent units of the Federation

According to the envisaged structure, the unitsldvdiave the power to issue regulations on
economy and other related matters, respectinguwtedhe provisions of the federal constitution
and any applicable federal rules.

It was considered in fact that only at the loca&klecould the specific circumstances of each

region be properly assessed, and the approprgutatiens issued. This would nevertheless call
for a considerable effort of harmonisation amorggréigulations of the various units.

Protection of environment

There was indeed great awareness of the close dmméetween economic activity and
environment; several States of the former Soviebtuhave already passed laws in this field.

In Russia it is envisaged to grant court remedieddtims of violations of ecologic standards,
including the possibility of requesting the freegof the assets of polluting enterprises.
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a.Property and Constitution - Joze Mencinger, ehsity of Ljubljana, Slovenia
1. INTRODUCTION AND SUMMARY

Lawyers and economists think and argue in diffeveays; lawyers are trained to distinguish
and interpret legal opinions, identify salient faanhd apply the law to those facts; economists
produce models and use simplifying assumptionsakencomplex problems manageable while
looking for the consequences of the legal "ruleshef game". The paper is an attempt by an
economist to discuss the consequences of cormtiflitrules on property rights and of their
changes upon economic performance. The paperw#haldlusions. First, with the illusion that

a socialist society could become efficient. Seconith the illusion that privatization and
introduction of market without appropriate legairfrework can transfer the former socialist
countries into welfare states.

For a socialist society, acquisition of income llase the ownership of the means of production
- the essence of capitalist exploitation - was cegtable; this is why they were owned by "the
people”, the state, or society. A mere ban on aligiiexploitation however creates allocational
inefficiency; for the "exploited" are better offath the "unexploited". Furthermore, an economy
in which private ownership of the means of prodarctis permitted is also dynamically more

efficient than an economy in which it is bannedestricted.

Privatisation has been considered the cornerstbtrarsition; every single government of the
former socialist countries declared its firm conmant to full scale privatisation. It is assumed
that privatisation will improve efficiency in these of the assets, enable fairness in the
distribution of wealth and welfare, and serve ie #polition of the monoparty system. In fact,
with increased efficiency being remote and fairnmsdbiguous, the aim of privatisation often
reduces to very transparent political goals - mdy ¢o abolish the foundation of a monoparty
system but also to strengthen the new politicéd.eli

The constitutional provisions on property différpigh the proclamation of the inviolability of
private property, a possibility of fairly comperesdexpropriation if there is public interest, and
a guarantee of inheritance form the substance. Agea the constitutional provisions of the
"newly born capitalist countries” return to thengiples of French revolution, and they are often
less restrictive than the contemporary constitgtioh older capitalist countries. Special and
more restrictive treatment of ownership of land alsaracterises the constitutions of the former
socialist countries.

2. THE PARADOX OF EXPLOITATION

Two basic criteria are used in comparative econstaalistinguish among economic systems:
ownership of the means of production (private ariadl) and management of the economy
(decentralised or centralised). These two critare@ explicitly or implicitly embodied in the
constitutional provisions. Thus, the Declarationhef Rights of Man and of the Citizeagopted
on August 26, 1789, and a constituent part of lemdéh Constitution of September 28, 1946,
enumerates the right to property among "naturalimpgdescriptible rights of martégether with
liberty, security and resistance to oppressioni¢i® of the Declaration). According to Article
17 of the Declaration:




The right to property being inviolable and sacrsal one shall be deprived of it, except
in cases of evident public necessity, legally dageed, and on condition of a previous just
indemnity.

Similarly, Article 4 of the Constitution of the Um of Soviet Socialist Republicd December
5, 1936, which voiced the social preference fumatiba socialist economic system maintained:

The economic foundation of the USSR is the satiaystem of economy and the
socialist ownership of the instruments and meansaduction, firmly established as a result of
abolishing the capitalist system of economy, tlxeape ownership of the instruments and means
of production, and the exploitation of man by man.

Socialism was thus defined as a system based @listoawnership of the means of production.
It was supposed to do away with the shortcomingeetapitalist economy, above all capitalist
exploitation and inefficiency. The foundation okthelief was Marx theory - derived from
Ricardo's labour theory of value - of surplus vakmed capitalist exploitation. Because
exploitation is an inherent attribute of privatemerty, one can do away with it only by doing
away with private property. This is why means ajdurction are to be owned by the state, or
society. It was believed that a socialist econonguld/ also resolve other problems of the
capitalist market economy allegedly deriving fronthe' contradiction between social
reproduction and private acquisition”, from the dwaince of private gains over social gains, and
from market uncertainties, defective coordinatiod ather shortcomings.

Yet 70 years of socialism indisputably proved thatialist economies were less efficient than
capitalist ones. The concomitant of the "exceptlgmapid” economic developments of socialist
countries were shortages, queues, and greynessitriésudescribing themselves as socialist
could not boast of achievements in other areasreithn exception was perhaps greater
economic equality, though even there the abolitiboapitalist exploitation led to "equality in
poverty". In the 1980s, the wave of reforms andvaluations of "revolutionary achievements"
engulfed all socialist countries. It was first hdgbat they could at least follow the capitalist
countries by adopting economic reforms by meanwluth they more or less "capitalised"
socialism. This proved to be impossible. Finallgea70 years of building a society based on
the principle "from each according to his abilitg, each according to his work" socialism
collapsed verifying that its first critics were higafter all, when they tried to prove, even in the
1920s, that a socialist economy cannot be efficient

There are two types of efficiency - static (alloma&l, Pareto) efficiency, and dynamic
efficiency (X efficiency, efficiency in the use ofsourcesj. The root of static or allocational
inefficiency of the socialist countries is the bzfncapitalist exploitationTo illustrate that we
can use a simple example (Mencinger, 1989).

Allocational, static, or Pareto efficiency reqsireoncerning production, an allocation of inputshsthat

no greater quantity of one product can be prodibgectallocating them without reducing the quarnity
another product; or concerning distribution, atrifistion of goods such that no-one can gain by
redistribution without somebody else losing.

X, or dynamic efficiency, or efficiency in the ueé resources requires that the product be prodated
minimum cost, that is, without unnecessary losfe®spurces. The X efficiency of an economy thus
increases if the quantity of output grows fastantthe quantity of input, and decreases if outpoivg
more slowly.



Let us assume that we have two countries: A anth Bountry A private ownership of the
means of production is permitted, in country Bsibanned. Let's further assume that there are
two producers and consumers at the same time:tegpegneurial and able X and less able Y.
Both "behave in a rational, self-interested waygl{@ovski, 1990, p.34). The former produces
two units of output, the latter one; thus givingaional economy output of three units. Two
units suffice for survival, one each for X and YarEhe economy to function the state too is
needed, which uses half a unit, so that economgaaa half a unit.

If X and Y lived in country B, X would "according this work" get two units, Y just one; half
would be taken from X for the state, and he cowlduse the remaining half of his second unit
to buy means of production. To prevent him becoraiegpitalist, he would have to consume it.

If X and Y lived in country A, half of the seconditiproduced by X would again be taken from
him, but the remainder he could consume or useauyoabmachine. By owning it (means of
production) he would become a capitalist and calgdd employ Y who will then produce more
than one unit of product. X will take this addit@routput from Y as "surplus value" and will
thus get more than in country B. But to induce Yatee at all to "capitalist exploitation”, X
will have to surrender to Y a share of the "surplakie”, and the state too will take part of it
from X and will perhaps redistribute it to Y. Anywathe "exploited” Y will not receive less
than he would have done in country B, where he@i®rploited or than he would have received
in his own country if he had not taken a job with Bconomy A in which X exploits Y is
obviously allocationally more efficient than econoBiin which Y is not exploited. In the worst
case X has more, and Y has no less, and thisfisienf for allocational efficiency. A ban on
capitalist exploitation causes allocational inedfrcy, for the "exploited" are better off than the
"unexploited".

An economy in which private ownership of the meahproduction is permitted is also in the
use of resources more efficient than an economwhith private ownership is banned or
restricted. There are diverse reasons for thatutdiowever again consider a simple case; the
effects of the socialist type restriction - ceiliog land holding, an economically damaging relic
of the "primeval fear" in the restoration of calitarelations in agriculture, upon the efficiency
in agriculture.

According to the theory of production a given qitgrdaf output can be produced using various
combinations of inputs, which are mutually (techiliy more or less substitutable. If in
addition we know their prices, then for each volurheutput we can determine a combination
of inputs that will minimize the costs per unitgybduction: in this case production is efficient.
Increasing the amount of one input (i.e. laboutheuat altering the quantity of another leads to
smaller and smaller increases in output; this iatwhknown as diminishing marginal returns. If
all inputs employed in agricultural production (aib, machinery, land) were completely
divisible, the optimum combination of inputs one¢ested, would be the optimum for all output
levels; an output doubled would require doubling tjuantities of all inputs. Since inputs are
indivisible, they are utilised to differing extens different levels of output. The level of
technical substitutability is also not constant asldtive prices of inputs change. Consequently,
the optimum combination of inputs also changes. ®ss they are utilised, the farther
production is from the optimum, and the highehes ¢ost per unit of output.

The theory of production distinguishes betweenojiianum output level of a given production
unit and the optimum size of the unit. By restrigtihe use of an individual factor (the area of
land by land ceiling) we determine the size ofgheduction unit: whilst within such a unit, by



combining unrestricted factors we determine thenaph output level of the given unit.
Because the optimum of the given unit is differgatn the optimum of the optimal unit, all
types of restrictions on the use of an individaaltdr- the number of workers employed, value
of machinery, area of land - that prevent the atawt of economic units to the optimal size and
which characterised socialist countries are dangadiney diminish the efficiency in the use of
resourcesThe consequence is that the economy consistsodiigtion units which are of the
wrong size (too small or too large) and do not atapechnological changes.

Furthermore, even formal (legal) ownership in agtice and other activities in which, owing to
the nature of the production (specific combinatbproduction factors), the more efficient form
of production is that in which labour, ownershiglananagement are directly linked is the most
important factor of decision making on work and agement. It is precisely ownership that
determines the eagerness to work and to manade efdividual who works and manages at
the same time.

It would of course be wrong to believe that Sothebrists in the thirties or theorists in other EE
countries after the Second World War believed dadlective farms would be more efficient

than peasant farms, and socialist enterprisesriices more efficient than private craftsmen.
Collectivisation and nationalisation of these napitalist forms of production were aimed

primarily at eliminating social pluralism and pdiahpolitical competition.

Formally, legal ownership relations that are dseisfor efficiency are not decisive for
distribution of the social product, for it is pddsi to ensure, by the legal system and state
intervention, that a proportion of the income froapitalist exploitation is redistributed and that
greater equality is thereby established. An indlirex-post creation of greater equality is the
only realistic way to secure economic efficiencywa high degree of equality and general
prosperity, instead of equality in poverty. Thedamental problem of the countries that based
their development upon Marxism, was the excessivghasis on the ownership of the means of
production as the source of inequality, and a totglect of ownership as a factor of efficiency.

3. COMMON FEATURES AND PERPLEXITIES OF TRANSITIONAND
PRIVATISATION

The transition from a socialist to a market econowrny essential counterpart to sweeping
political and ideological changes has proved tahgainful process with many setbacks, and
social and political tensions emerging from theuerg redistribution of income, wealth, and

power. These consequences could have been expétiedransition started without a clear

picture of the actual situation, without a fully sked-out scheme of a new economic system,
and without suitable economic and social arrangésmienplace. Instead, there were illusions
that the market mechanisms would transform forroermaunist countries instantly into welfare

states. Consequently, all declared an uncomprogniaith in capitalist market mechanisms; the
firmer, the fewer market institutions they possdssad every single government declared its
firm commitment to full scale privatisation of sabr socially owned firms. The first results

were "disappointing”. Unwarranted expectations ‘tidraterialise; many people have suffered
substantial reductions in their standards of livipgpduction has declined, unemployment has
increased, and distribution of income has worseibd.enthusiasm of Western countries over
political freedoms and economic transition of tleenfer socialist countries also moderated
when they realised that the amount of money netaledpe with a nostalgia for communism's

cradle-to-grave social benefits exceeded finamegdurces.



How to restructure the existing ownership desigo axdesign that matches the mechanism of a
market economy is by far the most intriguing issfidransition.In principle, most property
belonged to "the people"- indivisibly. Formally, iyatisation is an orderly and legally
sanctioned transfer of this property from "the pebp the state, or other public bodies, to
private entities - persons, partnerships and catjons.

When one moves away from a formal definition olatisation to its substance the problems
arise and even the definitions change. No wondietidDary of Economic¢Bannock, G. et al,
1985), for example, defines privatisation as "trae sof government-owned equity in
nationalised industries or other commercial firmgiivate investors, with or without the loss of
government control in these organisations”. Aftansition in the socialist countries had begun,
the definition widened to any form of transfer ofaith from the state or socialist sector to the
private sector. According to the common view thbssance of "privatisation entails a move
toward private property and away from, not only ggovnent and common ownership, but also
from government regulations that limit individuadhts to the use of resources" (S.H. Hanke,
ed., 1987, p.24, citation in Brzeski, 1991). Actogdto a more radical view: "Only when the
use of assets is no longer subject to the testpotative public or social purpose, but is guided
by ordinary profit and loss calculations, can weadpof privatisation” (Brzeski, 1991, p.18).

Sadowski (1991) distinguishes between two undetsiga of privatisation: a full elimination of
state property by transferring it into private hendnd changing the ownership structure by
expanding the share of the private sector agdiasiof the public sector, as to make the former
eventually dominant. In the latter case, privatsatof the economy can be achieved by
expanding the scope of the private sector by pnogithe appropriate legal framework, or by
reducing the scope of the public sector by thestearof property to private owners. The latter,
i.e. the privatisation in a narrow sense, is oénest here. Concerning this latter sense, Baijt
(1992) distinguishes two notions of privatisati@aséd on his distinction between the legal and
economic concept of ownership (Bajt, 1953). In lbgal sense, "privatisation amounts to
restitution of private ownership rights in tangibbpital in the form both of denationalisation of
the previously nationalised private capital (regtisation) and privatisation of the state
accumulated capital" (Bajt, 1992, p.8). In the egoit sense, privatisation connotes the
arrangements by which people are allowed to eam Halue products. This relates the real
issue of privatisation - to increase efficiencyt #@ much with the legal sense of ownership but
more with the responsibility for proper use andnteiance of capital assets. The responsibility
aspect of ownership has been, no doubt, negleot#aki literature on privatisation and, even
more so, in the technical solutions.

It is commonly assumed that privatisation will irope efficiency in the use of the assets, enable
fairness in the distribution of wealth and welfasad serve in the abolition of the monoparty

system.

The efficiency assumption is, rightly so, taken dgoanted; private property is a necessary (as
shown above) though, not a sufficient condition dogating an institutional environment that
assures economic efficiency. It emerges from 'tkcentive superiority of private property rights

in guiding efficient economic behaviour" (Urban,909 36). Private property rights provide
incentives to save, to invest, to look for new picid, to innovate production, to use existing
resources in an optimal manner, and to bear riskseodecisions. It however does that only if
one can find real owners: "those responsible fer fitoper use and maintenance of capital
assets" (Jackson, M, 1992); they cannot be crégteddecree. However, warnings such as "to
avoid the adverse effects of privatisation in thecpss of transition, the existing property rights,
particularly those of managers, ought to be sthengtd rather than weakened and destroyed as



is unavoidably done by the mass privatisation"tB#}92, 19) appear but contrary to routines in
the conventional theories of transition.

The question is how rapidly an institutional enmitgent that assures economic efficiency can be
established and in which way. There are at leastetlyaps that need to be considered;
technologicd, institutional, and behavioural.

The technological gap might relatively easily bemmeome, though economic efficiency in the

former socialist countries decreased drasticallgrahe political collapse, and it might take

years before it returns even to the levels befloeecbllapse. Overcoming the other two gaps
rapidly seems much more questionable. The developafenarket institutions in the West has

been a gradual process of interactions betweerogtordevelopment, politics, and institutions

of civil society. Politics provided an institutidn@amework for the market and for regulating

economic activities. This regulation is neededhé market is to perform better than it performs
in Latin America, where capitalism undoubtedlyddilto become an efficient economic system
and even more so to provide a reasonable distibofi wealth and welfare.

The technological gap of COMECON countries behine former West Germany was estimated at
between two decades for the former German Democtépublic, a quarter of a century for
Czechoslovakia, more than three decades for Balgdtingary and the Soviet Union and perhaps between
four decades and half a century for Poland and Ranf&acic (1992).



Formally, market institutions similar to those tkatst in developed market economies could be
established by decrees. Most politicians in then@arsocialist countries are more than willing to
copy such institutions from the West. It is howewelikely that these institutions would operate
as they do in the developed market economies. &fermance of market institutions crucially
depends on norms and patterns of social behavieated by the institutions of civil society.
According to Hare (1991, p.3) "the successful dpmmaand management of a market-type
economy is, to a surprisingly large extent, a amfce trick". Agents taking part in economic
transactions, repeated or adapted to changingnesteunces, must believe that everyone else
behaves according to the principles of the socratyier little can be governed by formal rules
and contracts.

For these reasons, privatisation itself is a pocather than a move and its economic, social and
political consequences are, except in theoreticadeats, little understood. The sole transfer of
ownership to formally private institutions estabéd by the state, and the giving away of the
shares of these institutions to citizens amountstt@o stage "paper privatisation" that neglects
the real issue (efficiency), and postpones ratiem promotes real privatisation for which "we
mostly need active instead of passive ownersegii@partners instead of financial investors,
and a coherent group of private investors instdathausands of small owners" (Simoneti,
1991). The efficiency effects of privatisation tiybucertain, might be therefore delayed and lag
many years behind the hardship caused by the breskdf the old system and transition to a
new one.

The validity of the second assumption, i.e. thavgbisation will bring fairness into the
distribution of wealth and welfare is, at leasthidus. Fairness in the distribution of wealth and
welfare is an extremely ambiguous concegt illustrated, for example, by the enormous
variations of social protection such as pensiowshaalth care, even among the most developed
welfare states. The distribution of wealth and arelf observed in highly developed countries is,
as well, an outcome of interactions between econafiiciency, politics and institutions of
civil society (Uisitalo, 1992). It is not assureg frivatisation of assets or by private propersy, a
again proved by the countries of Latin America.

With increased efficiency being remote and fairreasdiguous, the aim of privatisation in the
former socialist countries often reduces to a ueansparent political goal - to abolish a
monoparty systemAgain, it is true that the dominance of privateparty rights appears the
proper basis for a stable political democracy. Hexethe new political elites "have given a
new political meaning to privatisation; it shouldciease their political legitimacy and
compensate for hardships under communist dominafitmvatisation in Eastern Europe, 1992,
7). The speed of the operation, therefore, undetataly, becomes the criterion to evaluate the
procedures of ownership "restructuring”; it oftearves only to strengthen the new political
elites. The specific means employed to bring albat privatisation can only in part be
attributed to the faith of the new political elileshe supremacy of the market system; they also
are in part intended to eliminate political comipati by control of the economy.

This is confirmed by observing how technical apphas to privatisation resemble each other or
differ. Voucher schemes in Czechoslovakia and Ruskould, for example, enable a large
proportion of the equity to be given away to allladitizens directly and in combination with
mutual funds. Hungary followed the example of pusations in Western countries and
emphasised the sale option. Poland stressed crestinstitutional owners. Croatia "privatised"
by nationalising, while Slovenia introduced a rategange combination of approaches. The
differences and, even more so, the similaritiedicate that genuine variations among countries;



such as the political and social environment, thstiag institutional framework, the degree of

monetisation of the economy, the industrial stngtincorporation into the world market, and

macroeconomic performances have been of minor t@pce, though they should determine the
manners in which macroeconomic stabilisation amglsuside restructuring could be combined
with privatisation to minimise the economic andiabcosts of transition.

The technical approaches to privatisation haveausteflected specific distribution of political
power in a particular country and were also diyeotl indirectly influenced by the ideas of
randomly chosen western "privatisers”. Their prsaion schemes exhibit one common
characteristic; they are grandiose administratiperations outclassing the dreams of central
planners.Different approaches to the transition in genesiagradual and a radical, are also
reflected in the privatisation controversies; therfer relying on the step-by-step construction of
the institutions of a market economy using the deggaof the past, the latter being a social
engineering design by which capitalism is "creatggfiat as communism used to be. Ironically
enough, the controversies surrounding privatisatiane been inspired by the Marxist beliefs
that the ownership of the means of production detegs all relations in the society.

4, PROPERTY RIGHTS IN THE "NEWLY BORN CAPITALISTCOUNTRIES

Several areas of law provide the framework fortakst market system that is to evolve from

transition. Among them are constitutional provisipthey set the general principles that guide
the economy and define the role of the public aridaje sector. The protection and the

restrictions on private property in the constitntie but one step in the formation of a "normal”
capitalist market system. Equally important and Imoore time consuming is the drafting of

laws and regulations to establish a legal framev@rknarket activities i.e. to lay down the new

“rules of the game” (Gray, W.C. and others, 19@1)hsit the "invisible hand" can replace the
administrative controls of central planning. Sudreanework includes:

(2) rules to guide the economic behaviour of imhelent economic units (the codes that
define the universe of property rights and regula@eorganisation of economic units);

(2) rules for a predictable bargaining framewodeded for transactions (codes regulating
business transactions, foreign investment etc.);

3 means to enforce rules and resolve disputdsntiight arise among private parties and
between private parties and government (bankrupteppetition, etc.).

Only a small subset of these provisions - the doitisinal provisions - are of interest here.

Property received rather scanty attention in thestituitions that were adopted in the eighteenth
and nineteenth century; private property was tdkegranted. Consequently, there were no or
very scarce provisions dealing with property andicseconomic issues in general. The
Constitution of the United Statesnd the_Amendments to the Constitutido not have
provisions on property. The same holds true fongta for the Constitution of the Kingdom of
the Netherlandsadopted on August 24th, 1815. The only provisalating to the protection of
private property in the Constitution of Swed#rJune 6, 1809 is in Article 16 of The Instrument
of Government The protection of property is included among tsgbf the people. Such scarce

> "The King shall maintain and further justice anath, prevent and forbid inequity and injustice;dmall

not deprive anyone or allow anyone to be deprividide; honour, personal liberty or well being, gt
legal trial and sentence; he shall not depriveoaeyor permit anyone to be deprived of any real or



dealing with property is contrary to the provisiams property in the Magna Cartd 1215,
which deals extensively with land property, infarte and other issues related to economic
activity.

The provisions of the Declaration of the Rightdv#n and of the Citizen the inviolability of
private property, a possibility of compensated egpation if there is a public interest, and a
guarantee of inheritance - became the yardsticknfist constitutions in the nineteenth century.

The twentieth century and the appearance of ssic@untries marked a turn from the previous
neglect of the ownership isSu®©n the constitutional level, the appearance dhtetventionist
government was reflected in restrictions on the afsproperty that began to undermine the
system of unlimited property rights. The Constintiof Chile passed on September 18, 1925
and belonging to a group of constitutions that hagancorporate also obligations of the owner
is a rather characteristic example of this devekumAccording to Article 10:

The law shall prescribe the manner in which prigpisrto be acquired, used, enjoyed,
and disposed of and limitations and obligationsetbie which ensure its social function and
render it accessible to all. The social functiopperty includes whatever may be required by
the general interests of the State, public benafitkhealth, a better utilisation of the productive
sources and energies in the service of the comyamtl an increase in the living conditions of
the people as a whole.

Furthermore,

Whenever the interest of the national communitgesmands, the law may reserve to the
State exclusive domain over natural resources,ugtah goods, or others, declared to be of
preeminent importance to the economic, social diural life of the country. It shall seek,
likewise, a suitable distribution of property ahé establishment of family homestead.

The Constitution also includes exemption from thevision of just compensation by stating
that the "the amount and terms of payment (in corsgeeon) shall be equitably determined by
taking into consideration the interest of the comityi and has specific provisions for
expropriation of rural property and additional paiton of small rural property holdings. The
Constitution of Columbigpassed earlier on August 4, 1886 as amended &l96 recognised
the priority of public interest over private; itsal challenged the right to just compensation by
providing that "the lawmaker, for reason of equihgy specify cases in which there shall be no
occasion for indemnification, upon the favourabi¢evof the absolute majority of the members
of both houses" (Article 10).

This trend continued after the Second World Ware Qonstitution of the Italian Republic,
approved by the Constituent Assembly on Decemberl227 also belongs to the group of

personal property without due trial and judgemenadécordance with the provisions of the Swedish law
and statutes".

In economic theory the role of ownership in ecoimonrganisation and performance was particularly
stressed by the Austrian economic school, andgkenee of the so-called socialist controversy 20%9
and 1930s was about the economic consequencefeoéuli kinds of ownership.



constitutions with rather extensive treatment aiperty in Title 3: Economic Relations of Part
1: Rights and Duties of the Citizens. AccordingAtticle 42 the law "specifies the modes of
acquisition and enjoyment thereof, as well adnt#d, in order to assure its social function and
to render it accessible to all". Furthermore (Aeti¢3) "the law may, by means of expropriation
and against indemnification, originally reserveti@nsfer to public agencies or to groups of
workers or of consumers certain enterprises ogoats of enterprises which relate to essential
public services or to sources of energy or to mohsic conditions and which are of
preeminent general interest in character”. Sinyilgarticle 44) "In order to achieve the rational
exploitation of the soil and to establish equitadbeial relations, the law imposes obligations
and controls upon private land, limits its areaocading to regions and agricultural zones,
promotes and imposes land reclamation, the tramsfioon of the latifondo and the formation of
new productive units. The law assists small and iunedoroperty”. Restrictions are also
included in_The Constitution of the French Repulddopted by the National Constituent
Assembly on September 28, 1946. Though it accgmtedsions of the 1789 Constitution, it
states in the Preamble that "All property and aderorises that now have or subsequently shall
have the character of national public service moaopoly in fact must become the property of
the community."

Less restrictive and simpler are property arrangegsna some modern constitutions though
they do include social functions. Such is, for eglanthe Basic Law of the Federal Republic of
Germanyof May 8, 1949 that states that "Property impakéges. Its use should also serve the
public weal" (Article 14/2)._The Spanish Constitmtifrom December 27, 1978, regulates
property in a single Article 33:

Private property and the right of inheritanceragognised.

The content of these rights shall be determinethbysocial function which they fulfil,
in accordance with the law.

No-one can be deprived of his property, excepjustified grounds of public utility or
social interest with proper compensation in acamdavith the provisions of the law.

The new constitutions of the former socialist caest although with different words, are
marked by:_a radical departure from their sociglistdecessors, a replacement of the socialist
phraseology with the phraseology of classical ¢tutigins, an elimination of the socialist
property classification, and a return to classipadvisions: the inviolability of property,
expropriation for public interests with equitab@pensation, and guaranteed inheritance.
These provisions are enhanced by some restricindsobligations of the owners similar to
those in the constitutions characteristic of thenrentionist state. In short, the new constitigion
provide reasonable protection of private propenty have provisions for protection of land and
natural resources.

There are some specificities. The Constitution ofnBnia,adopted on November 21, 1991
guarantees private property rights and equal gioteof all property regardless of owner, and
forbids uncompensated expropriations (Article 4Ah accompanying provision however
weakens protection by stating that "the contendisliamtations of this right might be established
by law" (Article 42). The Constitution of the Repighof Sloveniathat was influenced by the
Italian constitution retains a chapter on Economi Social Relations and stresses the
economic importance of ownership (Article 67). Tanstitution of Kyrgyzstaenumerates the
right to have property among other individual rgganhd freedoms in Article 17 and in Article




20. The Constitution of Lithuanillows the same lines by including inviolabilibf property
among individual rights (Article 23). By the amenreims to The Constitution of the Republic of
Poland on December 29, 1989 the socialist classificatbnownership was abolished by
abrogating Articles 11-19 (Chapter 2). The constitu thus lacked general provisions on
protection of private ownership and was left witkirggle rule that property may be confiscated
only in cases specified by law (Article 87). Rathrtensive on ownership is the Constitution of
Slovak Republiclt proclaims ownership as binding. "It may not umsed to impair rights of
others, or to antagonise general interests pratésté.aw. The enforcement of ownership rights
may not impair human health, nature, cultural iithece or the environment more than the Law
permits (Article 20/3). The Constitution of Turknigtan retains the division of property and
speaks explicitly of the ownership of the meangmiduction._The Constitution of Hungary
defines the Hungarian economy as a market economsich private and public property are
equally protected (Article 9/1).

Special protection of land is another characteristithese constitutions. The Constitution of
Bulgaria,adopted on July 12, 1991, for example, declares ta be "a basic part of the national
wealth that will receive special protection frone tstate and society. Arable land can only be
used for agricultural purposes and its conversamonagricultural uses can be made only on an
exceptional basis and as strictly regulated by(kasticle 21/1). Article 71 of the Constitution of
the Republic Sloveniaalso calls for special protection of land, inchgliprotection of
agricultural land. There are similar arrangementshe constitutions of EstonigArticle 6),
Kyrgyzstan(Article 4). There are provisions that enablelimel holding limits to be established
in Constitution of Ukrain€Article 68) and in the Constitution of the Russksederatior{Article
58). In some countries, constitutions forbid thenewghip of land by foreigners; Bulgaria
(Article 22), RomanigArticle 42), SlovenigArticle 68), Lithuania(Article 47) belong to this

group.




APPENDIX TO CHAPTER 4

AN OVERVIEW OF PROPERTY PROVISIONS IN THE CONSTITUONS OF SOME
FORMER SOCIALIST COUNTRIES

Estonia
December 13, 1991:

Article 33: Property rights shall be guaranteedstReaions of such rights shall be regulated by
law.

Expropriation of property without the consent oé thwner may occur only to serve public
interests and for equitable compensation in acomelavith procedures established by law. In
cases of dispute, the right to appeal to the cehdt be guaranteed.

The responsibility to guarantee inheritance rigimd copyright shall rest with the State.

Article 6: Land and all other natural resourcesEstonia shall be under State protection.
Economical use of natural resources shall be gteedrby Law.

Kyrgyzstan
October 16, 1992

Article 4

In the Republic Kyrgyzstan, land, its minerals, evat forests, fauna and flora - all natural
resources shall be the property of the PeoplesoRépublic Kyrgyzstan.

Land and its minerals may become private propepigperty of regional and other
self-governing units, it may be leased in concessm foreign physical persons and legal
entities since the owner and lease holders shaltagitee the conservation of this national
property and shall use it taking into account theerest and traditions of the People of
Kyrgyzstan

Article 20

1. Private property shall be acknowledged andaguaed in the Republic Kyrgyzstan as
an integral right of an individual, natural sourmiehis well being, commercial and creative
activity, guaranty of his economic and persona¢pehdence.

2. Property shall be inviolable. No person mayléprived of his property. Deprivation of
property against the will of the owner shall beoakd only by the sentence of a court in
exceptional circumstances envisaged directly by.Law

Lithuania
October 13, 1992

Article 23



Property shall be inviolable.
The rights of ownership shall be protected by law.

Property may only be seized for the needs of tegoaccording to the procedure established
by law and must be adequately compensated for.

Chapter 4
National Economy and Labour
Article 46

Lithuania's economy shall be based on the rigtgrieate ownership, freedom of individual
economic activity and initiative.

Article 47
Land, internal waters, forests, and parks may belpng to the citizens and the State of the
Republic of Lithuania by the right of ownershipoyision for diplomatic posts exception for

government property over significant natural resesr

Poland
May 1, 1990

Chapter 1: Foundations of the Political and Ecomofyistem
Article 6

The Republic of Poland shall guarantee freedomcohemic activities without regard on the
form of ownership, restrictions of this freedom nmagult only by the law.

Article 7
The Republic of Poland shall protect the ownersimg the right of inheritance and guarantee
the complete protection of personal property. Egpation shall be allowed only for a public

purpose and upon a just compensation.

Slovak Republic
September 3, 1992

Article 4

The mineral wealth, underground waters, natural iomeal resources and surface water is
owned by the Slovak republic

Article 20



Everyone has the right to own property. Ownersigpts of all owners are equal in the face of
Law and are protected. Inheritance is guaranteed.

The law specifies which other property in addittonproperty specified by Article 4 of this
Constitution, necessary to protect the needs cddbety

Ownership is binding. It may not be used to impayhts of others, or to antagonize general
interests protected by Law. The enforcement of eghip rights may not impair human health,
nature, cultural inheritance or the environmentertban the Law permits.

Dispossession or an enforced limitation of owngrgimghts is permitted only if absolutely
unavoidable and in the public interest, and thiadoordance with the Law and for reasonable
compensation

Turkmenistan
October 16, 1992

Article 9

Property shall be inviolable. Turkmenistan shalhfoen the right of private ownership of
means of production, land, and other material amedlléctual assets. These may likewise
belong to associations of citizens and the stabgedDs that are the exclusive property of the
state shall be established by law. The state dhsdrantee equal protection and equal
conditions for the development of all types andrf®rof property. The confiscation of property
shall not be permitted, with the exception of propacquired through means prohibited by
law. The forced alienation of property with compaie shall be permitted only in cases
prescribed by law.

Ukraine

June 10, 1992

1 General Principles of the Constitutional System

Article 6/3

The state recognizes the variety of forms of owmprand shall create equal legal conditions
for their protection.

Chapter 4: Economic, Social, Ecological and CultRights

Article 36

Every person has the right to private propertyt thahe right to own, use and manage his or
her property and other values both singly and lyinith others.

No one may be arbitrarily deprived of his or hesyarty.

The exercise of the right of ownership must notiiaahct the interest of society as a whole and
the rights of individual natural persons and lesgdlties.



Inviolability of property and the right of inheritee shall be guaranteed by law and secured by
judicial protection.
Every person has the right to protect his or heperty by all lawful means.

Chapter 8. Ownership
Article 66

In Ukraine ownership shall be public and privateblie property includes state and communal
(municipal) property. All other property shall bavate property. The state shall support the
social function of ownership.

Article 67

Mineral wealth, waters, coastal areas, air spagesfs, animals, and natural resources... shall
be subject only to public ownership.

Article 68

Land may be owned publicly and privately. The rigiitprivate property to land shall be
acquired on grounds and within limits establishgdhe law.

The law shall impose certain duties on the landowset maximum limits on private
ownership of land and encourage efforts aimed attaiaing the quality and fertility of solls.

Article 69

Ownership, in accordance with the laws, may incloagerty designed for production and any
other purposes, and also the results of produatiohintellectual effort.

Article 70

In Ukraine, in accordance with the laws, there f@ybjects subject to the right of ownership
of foreign nationals and legal entities, joint waes and also by other states and international
organizations.

Article 71

Equal legal protection shall be guaranteed to wathers. The owner must compensate for
material and moral losses caused to persons drdattes in the exercise of his or her right of
ownership.

Article 72

Property may be forcibly appropriated only for s@cial necessity and with prior and full
reimbursement of its market value, and only in stebes and in accordance with such orders

as are established by law.

Russian Federation




November 13, 1992
Chapter IV. Economic, Social and Cultural Right &nededoms
Article 34

In the Russian Federation, economic liberty of gymrson shall be realized in the right of
property, the right to free entrepreneurship aedight to free labour.

Article 35

(1) Every person shall have the right to be a pitgpmvner.
The right of inheritance shall be guaranteed.

Chapter VII. Property, Labour, Entrepreneurship
Article 57

(1) Property in all its forms - private, state aider - shall be recognized and guaranteed. The
use of the right of property shall not contradigblic weal.

(2) All property owners shall enjoy legal proteatio
(3) Property shall be inviolable. No one may beteably deprived of his or her property.

Compulsory alienation of objects of property shallallowed when there is evidence of proved
public necessity with compensation of damage inexaprovided by the federal law.
Confiscation shall be carried out by a judicialiden. Nationalization shall not be allowed.

Article 58

(1) The land, its subsoil, waters, the animal alatitpvorld, and other natural objects shall be
in state, private and other ownership and shaih lm®mmon possession of the people living on
the respective territory, of the entire peopleh& Russian Federation and may not be used to
the detriment of their interests. All natural oltgeshall be subject to protection and rational
use.

(2) The land and other natural resources shalbaatoncentrated in the hands of an owner or
holder over and above the limit prescribed by #ve |

(3) The implementation of the rights to land shait be prejudicial to its fertility and the
environment.

It shall be forbidden to change the purposeful giestion of agricultural lands to keep them
unused or use them beyond the proper purpose.
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b.Property and free enterprise : legislative pnoisle Summary of the report by Professor E.A.
Sukhanov, Dean of the Law Faculty, Moscow Statevehsity

1. The transition to a market economy has resuitédte emergence of a host of proprietors
and entrepreneurs with equal rights and ended ridominance of state ownership and state
enterprise in the economy. However, the juridiegllation of this process is highly incomplete
and contradictory, owing to the use of such econaroncepts as "forms of ownership” and
"private ownership" as well as individual acqudsitietc. Politico-economic and ideological
dogma has exerted a powerful influence (the emeegeh concepts with no legal substance
such as "collective ownership™). Unfortunately,this has been reflected even in the Russian
Constitution.

2. Civil law takes a more clear-cut approach (lawpooperty, 1991 Principles of civil
legislation, draft new Civil Code). Instead offdrent "forms of ownership”, it provides for a
single right of ownership; private ownership isated as the antithesis of state (public)
ownership. Most importantly, it embodies a variefylegal ways of handling the economic
aspects of ownership; in particular, it enlardgesdategory of property rights over and beyond
the right of ownership (managing other people'perty, servitudes etc.). Regulating these
multiple aspects is not, therefore, a questionrafceéng individual laws in the light of the
Constitution but vice versa; in the same way,Gastitution stands to benefit from clear-cut,
fully developed legal structures.

3. Similarly, the regulation of free enterprisegorated in a number of individual legal
instruments (Law on private enterprise and buseagdrinciples of civil legislation), and only
afterwards was action taken at constitutional levghfortunately, this legislation also suffers
from marked shortcomings. One example is provig&orijoint-ownership" by the partners of a
joint-stock company in respect of the company'®tasdased on an interpretation of joint-
ownership as a type of "collective property". Taiso has negative consequences for the legal
regulation of the privatisation of state and mypatiproperty.

The report deals with unjustified attempts at tineal borrowing of concepts specific to English
and American law, particularly with regard to teist On the other hand, the contractual
administration of other people's property can leated differently in European, including
Russian, law; it can be regulated by means ahsitr concepts and principles.

4, The question of land ownership is approachethernasis of the above. Here, different
types of land must be governed by different legalrgements, but there are various legal forms
for expressing these aspects which cannot simpggbated with property law in its traditional
sense but encompass a system of other property daed contractual) rights. Clearly
enshrining them in legislation will help to elimteasources of misunderstanding inherent in the
Constitution, such as the "“collective/joint owngpsiof land.

5. Thus, a developed commercial system needs gmeltegislation based on well-
designed legal principles, the general applicatibprevious (including foreign) experience of
legislative development and the rejection of pasteconomic dogma and ideological systems.
The development of constitutional law in this figldn and must be based on the progress of
civil law.



c.Summary of discussions on "Property and Conistitut

The provisions on property in the draft Constitmtof the Federation of Russia

It was pointed out that two chapters of the Camshibh contain provisions on property, the
chapter on fundamental rights (Article 35) anddhapter on civil society (Articles 57 and 58).
Western Constitutions usually deal with property tire chapter on fundamental rights,
distribution among two different chapters may leadontradictions.

With respect to Article 57, paragraph 1 first sane participants in the discussion agreed with
the report by Professor Sukhanov that there wasesal to speak about various forms of
property and that it was preferable to move awagnfhazy notions like "collective property".
With respect to the second sentence of Articlepdvagraph 1 ("the use of the right of property
shall not contradict public weal") it was pointeat ¢that this sentence follows Western models
and that it will be up to the legislature and te tourts to define the notion of public weal.

Article 58, paragraph 1 of the draft Constitutiod dot seem very clear, at least in the English
translation.

Which rules should be put into the Constitution?

Russian participants wondered whether the conetitidhould set out goals for economic
activity and define the respective areas of Stjalation and the free market.

Western participants insisted that the most imporfanction of the constitution in the
economic field is to provide for a clear, rule aivl oriented framework. State intervention had
to be based on the principle of legality and arfjtia@riness had to be excluded. In democracy
the population would then see to it that objectioksocial and environmental policy would be
pursued by the politicians.

It seemed very difficult to set out now, duringeaaipd of transition, detailed rules. The ordinary
legislator might be better able to take into acta@tanges in the situation and in particular one
should not underestimate the important functionthe courts. Case law would play an

extremely important role and it might be bettereatiol reflect new developments than statutory
law. The competence, integrity and impartialitytbé judges is therefore one of the most
important issues.

It was however acknowledged that it might be nengd® put safeguards into the Constitution
against a backlash to the old regime. Russiaricipamts pointed out that entrepreneurs still had
a bad image within the population and that theydedeencouragement and a clear legal
framework. The population did not yet accept that freedom of economic activity was a

reflection of the freedom to develop one's persgnal
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The freedom of economic activity

a. Report by Professor J. TROMM, TMC Asser Ingitthe Hague

b. Report by Professor B.l. Puginskiy, Moscow St#tesersity

C. Summary of discussions



a.Freedom of economic activity - constitutional rgméees and limitations - Professor J.
TROMM, TMC Asser Institute

1. INTRODUCTION

@ The nature of constitutional standards

At first sight, the most striking aspect of my brdreedom of economic activity; constitutional
guarantees and limitations - is that it toucheshupm vastly different classes of conditions in
respect of the organisation of the State or thée Stammunity. The concept of "Freedom" -
however qualified or restricted - "of economic atyi' would seem particularly to relate to the
dynamics of industrial and commercial activitieamopen or free market society. The concept
of "constitutional guarantees and limitations" éevant to conditions of a far more static
nature: the fundamental standards governing thencsagtion of the State, the distribution and
attribution of State powers and the conditionsesponsibility and answerability by which to
balance such powers and to monitor and contral eéheicution, - the fundamental standards to
be heeded by institutions of the State, includhasé of the lower legislative and administrative
authorities within the State, in the exercise eirtpowers in relation to the individual members
of society (the most notable category being thatitifens rights and, in a somewhat different
setting: human rights), - and the fundamental statglregarding the procedures and remedies
to be followed in organising the distribution antibution of State powers and safeguarding the
legal position of the individual members of the coumity. A constitution is not the kind of
legal instrument through which substantively tolde#h the dynamics of market forces. It
lacks, by its very nature, the flexibility requiréa legislative or administrative regulation of
market conditions.

(b) Constitutional revision and conditions for frearket activities

In providing fundamental standards for the distidou and attribution of State powers (and

responsibilities), a constitution deals of necgsgiith the hierarchical relations between the
various State institutions. According to the Net&is constitution, the custodian placed at the
top of the State hierarchy, is the legislaturet tisa: Government and Parliament. Acts

introduced by the legislature shall not be checksd any constitutional standards in

adjudication. There is no mechanism for constihaiagevision of Acts formally adopted by the

State legislature. The common courts are not s@gptwsenter upon such revision; there is no
constitutional court to act as the ultimate custoddf the fundamental rules comprised in the
constitution. Parliament, as composed periodichilythe electorate, is the State institution
which is to act as the ultimate constitutional od&n, and essentially so in the legislative
process and in monitoring the acts of the executive

Conditions as contained in the constitution that been drafted for the Russian Federation are
different. A mechanism for constitutional revisisnincluded; a constitutional court is part of
the organisation of the State institutions. Depahdaf course, on the powers attributed to the
constitutional court and on the checking powerthefJudiciary in general, it may be submitted
that here the ultimate custodian of the basic, ttatisnal standards is the judicial institution
which is deemed to guard the rules and values eltbaa the constitution. To the extent to
which this is indeed the case, the constitutiomaircmay be deemed as being charged with
powers which are bound to have an impact on thardigs of society wherever the constitution



itself contains substantive - sc. other than puredtitutional or procedural -standards by which
to condition the dynamic, and as such politicaligvant, processes in society. Since the scope
of the jurisdiction attributed to a constitutiormalurt is to a large extent defined by the scope of
the standards contained in the constitution, eestgnsion of that scope beyond purely and
fundamentally organisational and procedural mattesks involving the constitutional court in
matters concerning the regulation of the dynamargsses and consequently in issues of a
politically relevant nature. Where a constitutioralurt enjoys such wide jurisdiction, the
appointment of constitutional judges tends to peldically sensitive act in the management of
the State, - an act that is difficult to isolatenfr the policy-making or, indeed, the political
dealings of any government or parliamentary migjami place.

There is, so it seems, every reason for the drangi of a constitution to exercise restraint
when it comes to formulating constitutional corai regarding economic activities. They
should rather restrict, where possible, the scopfeeoconstitution to institutional and procedural
domains.

(c) Limitations

From what has been submitted in the foregoing paphg, one may conclude, that a
constitution, if broadly kept within its proper titational and procedural limits, is not really the
instrument to provide standards by which directhyl aeffectively to sustain a free market
economy.

The success of a free market mechanism does abtexclusively depend on the availability of
favourable legal conditions. Obviously, State adties, including the legislature, may well
assist in promoting the proper entrepreneurialaigthrough establishing and maintaining such
favourable conditions as financial and social fitgbequal market opportunities - not least vis-
a-vis State managed partners in the market - amtesweded fiscal policy which is likely not to
deter but rather to attract (foreign) investmeagidlation providing remedies against unfair
competition, - to name just a few of the areas wiiee legislature and the administration could
take their share in promoting conditions favourdble free market economy, areas, to be sure,
where the constitution should not in principle @mwed as the proper legal instrument in which
to lodge the necessary standards. If in this cdimmeone should wish to name a type of
preferential legislation which could under circuamgtes be suitable for the purpose of
enhancing market conditions, particularly on theenmational level, the obvious reference to
make would be to international conventions or iesatike sections of domestic statutory law,
parts of the law embedded in international coneastiis designed to steer market activities.
Moreover, international conventions tend to be tai®nally accorded a special, preferential
status.

This is inter alia true of both the Constitutiontbé Kingdom of the Netherlands (Article 94)
and the Constitution drafted for the Russian FeuberdArticle 3, para.4).

In all this the role that could be claimed for tomstitution is a modest one. Necessarily so. For
the various reasons indicated above, a constitutiakes an awkward legislative vehicle for

carrying whatever kind of steering policies in ragdt concerning the operation of a (free)

market.



The role that constitutions can adequately play thatl they are, indeed, essentially meant to
play, is that of establishing the fundamental rdesthe architecture and the operation of the
State: rules, therefore, of a largely institutiosadl procedural nature.

It is proposed that with all this in mind we shadiw turn to the constitution drafted for the
Russian Federation and discuss what guarantedsraiations affecting economic activities are
or might be contained in that fundamental legdtimsent.

2. Constitutional guarantees and limitationsenegal.

Let us start off by supposing, that as a prospegasticipant - whether Russian or foreign -in
the Russian economy, one would wish to obtainar sliew of the various rules of Russian law
that would affect market conditions. Admittedlyr farivate persons, whether they be physical
or legal, who plan to engage in economic activittee constitution of a country is not the
primary legal source to consult. Let us assume elew that apart from scrutinising the more
common legal and non-legal conditions prevailingh@ market one would wish to enter, it is
deemed desirable to gather information about plgcihose constitutional conditions which
might serve to place the complicated pattern ofroencial and administrative (including fiscal)
rules in the proper perspective.

What constitutional guarantees would one look fohew devising the economic or
entrepreneurial strategy that would allow the padgcerned to benefit from the opportunities
offered, and what constitutional limitations shoalte take into account when calculating one's
risks ?

Stability and predictability are of primary concef@n the constitutional level that concern
should direct one's attention towards the followtegs:

€)) "Legislative integrity" as regards the formatiof rules affecting market activities,
particularly rules of civil or commercial law aniditor commercial procedure.

The not so common notion of "legislative integrityight best be explained by reference to a
provision of the Dutch Constitution which makesidégion in all matters concerning civil (and
commercial) law a prerogative of the State legistatKing and Parliament. The provision is
particularly important for what it excludes: neiththe lower legislative bodies (provincial,
municipal etc. legislatures), nor indeed the adsiiaiion are entitled to introduce binding rules
of a general legislative character in the fields miter alia - civil and commercial law, - unless,
of course, so empowered by the State legislatsedf.ilt is not uncommon for the legislature to
empower the administration to issue regulationsvhich to enforce standards comprised in a
Basic or Skeleton Act. If so, the administratioti @il act under parliamentary scrutiny and, in
case the regulations are aimed at introducing rofles general character - orders in council -
they still require parliamentary approval.

Article 9 of the Draft Constitution, entitled "Dikgaty of forms of economic activity" is one of
the Constitutional provisions which have direceveince to the economic activities within the
State. In its second paragraph, it contains awtlieh, at first sight, might seem to be a bit
ambiguous. It reads: "The State shall regulate @oanlife in the interest of man and society"”.
It is presumed that this rule should be read inuwwation with Article 3 which provides for "The
supremacy of the Law". Yet, one could imagine aree expression of the supremacy of the



legislature at this point. The notion of "State'lreduded in Article 9 would seem to leave some
room for the assumption that in fact the Adminisbra is supposed to be constitutionally

charged with the regulatory powers in matters iiggrthe economy. After all, the provision of

Article 6 quite generally distributes the State posvbetween the legislature, the judiciary and
the administration, without clearly stating the rempacy of the legislature, as apparently laid
down in Article 3, or referring to that latter pision. The problem may just be one of a
linguistic nature. It is not uncommon to refer te administration or executive by the notion of
"State". Entrusting the executive with the constiual power to regulate the economy would
seem a rather imprudent policy to adopt. The citistnally established subordinate position of
the administration in the field of legislation, &f particular significance whenever the

administration participates in some way or anoitnéne market along with individual parties.

Within a legal system which builds on the principfeequality of all legal subjects before the
law (and, consequently, the Courts of Law), the tlast conditions market relations should be
the same for all subjects and should not allovtterState (the administration or the executive)
or a State-controlled enterprise to legislate gulae itself into a privileged position. In a

healthy market where competition is a predominamtef, State enterprises should only
participate on a par with whatever other (indivijltenterprises may be active in that same
market. The State is not supposed to act iure impbere actually it engages iure gestionis
upon market activities.

Article 9 of the Draft Constitution would seem t@ gome way towards establishing
constitutional equality on the market, althoughrib&on of "social partnership” (Article 9, para
3) does not necessarily exclude State immunitigwivileges in cases where the State joins in
economic activities through State owned or Statérotbed corporations. A constitutional rule
of this nature would not in general seem to be labsyg necessary. In view of the ambiguity of
Article 9, para (2), there might, however, be aseafor clarification. (Comp. in this connection
also Article 34, Ch.IV - Economic, Social and CudiuRights and Freedoms) The same might
well be true of the position of foreign State cogimns. In the former Soviet Union, the
doctrine of absolute immunity used to be solidiyablshed. The chances of that doctrine being
upheld and being allowed to reflect itself in (thpproach to) domestic legislation - not

A further truly constitutional condition one woukkpect to be upheld when it comes to
legislation affecting market conditions, is that"ptiblication": for statutes to obtain force of
law, they have to be officially published so asmeke them fully accessible to the general
public. Here we touch upon a most fundamental imdeed, constitutional principle which quite
generally applies to all acts of a generally bigdtharacter, performed by State organs, whether
charged with legislative or administrative powerkat is done for the public shall be done in
public. That same basic rule is reflected by the that, in principle, adjudication shall be open
to public scrutiny.

The "publication requirement” by which the Legistatis bound, is firmly established both in
the Constitution of the Netherlands (Articles 88l &9; see also Article 95 on publication of
Treaties and decisions issued by organisationgnesed under international law), and in the
Draft Constitution of the Russian Federation (Aeti8, para (3)).

The constitutional provisions according to whichuddtation shall be performed in public
(allowing for exceptions to be defined by the Lé&ige) are included in Article 121 of the



Netherlands Constitution (which also contains #guirement of motivation, and Article 110,
para (1) of the Draft Constitution of the Russiaal&ration.

Closely connected with the requirement of publamtiis the requirement of motivation or

explanation. In the Netherlands, it is customaniie Explanatory Memoranda to be published
along with the statutes concerned. Moreover, thee@mnent sees to the publication of the
advisory opinions and the reports of the discussioriParliament (see in this connection Article
110 of the Dutch Constitution).

There are, of course, quite a few non-constitutiooaditions that the legislature should keep in
mind when going about its work: consistency, cleartelligible phrasing of legal notions etc.
Here again, Parliament has a major monitoring tol@lay. It forms an integral part of the
legislative power within the State structure. Thegyvconstitutional rule that only the State
legislature may introduce legislation in matterscofil (and commercial) law, constitutes a
guarantee that the measure of consistency ancpam@my in legislation, upheld by the State
legislature, shall not be affected by the admiai&in or by lower State corporations vested with
some regulatory powers. At the same time, legigdtexibility is maintained: only institutional
and procedural conditions are laid down in the @ti®n; the legislative power by which
substantively to steer market conditions is in@ple concentrated in the State legislature.

Reference may here be made to Article 107 of thiaddiands' Constitution, which states that
civil law (including commercial law) and criminaw, as well as the law on civil and criminal
procedure shall be codified or enacted in sepatatates by the State legislature (Government
and Parliament). The same goes for the law comggthe administration (administrative law)
(Article 107, para 2).

Here again one may submit that in dealing withpibeers of legislation, the Draft Constitution

of the Russian Federation does not seem unambigumuglace such legislative powers with

the only State institution in which democratic es@ntation is solidly secured: the State
legislature (to the exclusion, particularly, of tB&ate institution which, in terms of democracy,
may well be deemed the most unruly horse: the ¢xegu

Since the exclusive powers of legislation discussece form a vital element in the State
structure and a vital condition for the balanceStdte powers to be properly maintained, the
power to create and establish substantive law lagawer to establish the rules by which the
judicial administration of the law shall be conat;tshould be vested in one and the same State
organ.

The actors on the market stage may either be @lymidegal persons. Enterprises, organised in
some corporate form, will commonly constitute eéesitin which labour, management and
capital are combined in an integrated form. Kegmslation on the conditions by which such
entitties may be established and may participatehan economy as separate corporate
organisations, is, as has been discussed eanliduserely a matter for the State legislature.
Where necessary, control over the legally sounahdtion of corporate entities will commonly
be left to administrative authorities. Even tholgly issues of great significance are involved in
the establishment of legal persons and in theiiggzation in the market - separate, corporate
liability, representation of collective interestéyd a - at least initially - sound financial basis
the Constitution should not be made the legalunsént in which any of the standards by which
to steer corporate activities in the market argydold For reasons discussed earlier, the State
legislature alone should be entitled to legislatéhis area, to the exclusion of lower legislative



bodies within the State and of the administratwmgse duties to act should be keenly delimited
by the legislature. Apart from the fact that ttftbnanistration is not really in a position to
maintain consistency in legislation, it will frequly be so closely involved or interested in
market activities, that by introducing market stmad of a general nature, it could easily tip the
balance and so affect the essential condition wéléy between all players on the market stage.

(b) Access to Justice.

The Constitution of the Netherlands contains thevigion that access to justice shall be
guaranteed to every legal subject who wishes tk mekcial intervention on the part of the
official (and strictly independent) judiciary: naboshall be involuntarily barred from access to
the courts of law. The rule is included in the Gbapn civil rights (Ch.1, Article 17). A similar
rule is contained in the Draft Constitution for tRessian Federation: Article 109, para (1) in
conjunction with Article 45.

In the Dutch provision, the notion of "involuntgtiloffers an opening for parties to rely, by
mutual agreement, on other means of conflict réieoluand so leaves room for parties to
contract for conflicts that may arise or may havisem between them, to be submitted to
conciliation or arbitration.

For a free market to function properly, stabilitydgpredictability are essential conditions. The
judicial mechanism that should be freely accessiblease the balance in market relations -
between individual participants (irrespective dfether they are State controlled or of a purely
private nature) or between participants and inteéngeState organs (in particular the executive)
- is disturbed, constitutes an essential elemetitammaintenance of stability and predictability.
The institutional and procedural conditions by vishtbhat mechanism shall be established and
shall be allowed to operate independently shouldusranteed by standards contained in the
Constitution. That is where the basic conditions coinflict resolution in private and
administrative matters are to be laid down. Engctind introducing the rules on the actual
administration of justice in private and adminis#@ matters are a matter for the State
legislature. In the Netherlands one would find slasigely procedural rules in such codified
instruments of legislation as the Code of civilgadure, the Act on the organisation of the
judiciary, and in various Acts dealing with theigidl solution of conflicts between individual
parties and administrative authorities.

In view of all this, one might well list a numbef essential conditions for access to an
independent judiciary to be guaranteed to all tdse wish to participate in the market:

(1) Whereas the appointment of members of thecimi is a matter for the
administration (acting under Parliamentary scryttoybe sure), dismissal of judges should not
be left to that same Administration. In the Netheds, where the judiciary is almost entirely
composed of professional judges, judges are amubfot life (i.e. till they have reached 70). A
similar rule is included in de Draft Constitutiaar the Russian Federation: Article 107, para (1).

The administration does not have the power to idsudges of its own accord. There
is, however, disciplinary control within the orgsation of the judiciary, which serves to
counterbalance the limited powers of the emplogtaje.

(2) The judiciary is independent, even in establig its own judicial jurisdiction.
Although judges are required to adjudicate, beungdémentally denied the right to refuse
administrating justice, they may independently deadn whether or not to "receive" a case



submitted to them: dismissal of a case on grouridéan-receivability” (to use a literal
translation of the French notion, adopted on theném inspired Dutch system of civil
procedure) is a decision which is exclusively fa fudge to take.

(3) For individual parties (including corporatetiges) to get access to a court of law,
that party being granted "standing” is a conditorbe weighed up and decided by the court
involved. The question whether "standing" shallgbented to a foreign corporation (a problem
of - at least partial - recognition), or to an gntvhich does not fully comply with the legal
conditions to be met for an entity to be accortdegal personality”, is a question for the court
to deal with, independently, to be sure, from whatestand the administration may wish to take
in this matter.

(4) Access to the courts may be conditioned byhsuequirements as proper
representation (a condition which, in the indivigkier system of civil procedure prevailing in
the Netherlands where the ius agendi is so tightlynd up with the individual rights and
interests at stake, may give rise to intricate l@roB in the field of group-, or class-actions).
Moreover, access to the courts (however keenlybksitted in the Constitution) may be
hampered where the parties concerned lack thecimlameans to put up with a "cautio” or,
quite generally, with the possibly high cost ofqg@edings. In order to alleviate such negative
and, indeed, discriminatory consequences of praakdxpenses, the legislature has introduced
a statutory scheme for granting financial assigtgfegal aid) to those individuals who, due to
the lack or inadequacy of financial means, would lm@red from exercising their
(constitutionally established) right to seek cantgrvention. Here again, we touch upon a piece
of legislation which is clearly intended to supportividual parties in their exercising a
constitutionally established right - a piece ofid&gion which is guaranteed in the Draft
Constitution for the Russian Federation: Article. 4€omp. Article 18 of the Dutch
Constitution).

In principle, the process of adjudication by tleurts of the common judiciary is a
potentially two-tier process: allowing for the oégception, the right to lodge appeal against a
decision rendered by a first instance court is id@ned a fundamental condition in matters of
adjudication. Here again we come across a fundaiemdition which is not spelled out in the
constitution, but which is generally acknowledgsdaprimary significance. Where the right to
appeal is legally upheld, the authoritative positiof the individual judges who, to a
considerable extent, escape otherwise normal detoacrutiny, would seem to be better
balanced. In arbitration, where parties will ususié allowed some say in the composition of
the court, the requirement that appeal may be bbagainst a judicial decision rendered by the
arbitratral tribunal is not nowadays deemed e&dent

Equal market conditions require uniformity in kgtion irrespective of the place where
market activities are deployed. That requirementegfslative uniformity is reflected in the
organisation of the judiciary and in procedural.l&mvthe Netherlands, the single court, placed
at the top of the pyramidal structure of the juahgj is the Hoge Raad der Nederlanden, a
cassation court, originally modelled on the Fre@oir de Cassation.

Appeal to the cassation court is largely resttlidte cases where there is uncertainty or
dissatisfaction about the interpretation or appticeof legal standards - other than contained in
the Constitution - by the lower courts, or whereisiens of the lower courts are supposedly ill-
motivated. The cassation court will not enter ugoestions of fact.



Uniformity in the administration of justice andynsequently, in the interpretation and
formation of the law, is a primary objective. Howey there is no system of "binding
precedent".

(5) Although, technically, court proceedings - ehewe may restrict ourselves to
proceedings of a contentious nature - will commdmdynstituted for the purpose of obtaining a
title for execution, in actual practice, court mention and particularly the various decisions -
interim and final - which will in all likelihood mult, are often just handled by the parties as
incidents in the process of - temporarily falteringegotiations. As seen in this perspective, and
taking into account that procedural delays showdd invariably bar the protection of vital
interests, the fact that, under some circumstamcesurt decision may provide such a title even
though appeal may still be, or has indeed beeretbdgould seem to be quite acceptable. It is
important to note, that once it does come to exacwivhether on the basis of a provisional, or
of a final decision, the constitutional requiremdéimat every individual party is entitled to
judicial protection, is still operative. Whereag tlevying and the conduct of execution are a
matter for the administrative execution authorjti@gervention by the judicial execution
authorities (under Dutch law: the President ofst fnstance court) may still be sought so as to
secure judicial protection of individual rights amderests during the execution stage. That
complicated but meticulously balanced mechanismois provided for in the Constitution.
However, the basic standards by which the mechahasrbeen shaped and balanced, are of a
truly constitutional nature. Needless to say, thathe proper functioning of market relations,
opportunities for parties to secure their rightd enterests through executory measures, possibly
of a provisional character, are of vital importarféeocedural means through which to secure or
conserve rights in anticipation of a final judictidcision (such as various forms of seizure, and
all kinds of injunctive measures, possibly backedby a threat of fine) may well serve to
enhance the conditions for participation in a -essarily risky - free market, particularly so if
such means are equally available to all actorsvaaylbe resorted to in relation to all partners in
the market, including the State-owned or Staterobflatl enterprises.

(6) All exercise of State powers shall be opetihéoscrutiny of the public. That goes for
the exercise of legislative and administrativewedl as for the exercise of judicial powers.
Obviously, the main institution which can effectivguarantee that the exercise of State powers
- including such powers as are exercised by theeseptatives of the public in Parliament - is
effectively monitored, is the Press, provided ittnsly independent and truly free. (Comp.
Article 7 of the Dutch Constitution; reference nago be made to Article 22 (in conjunction
with Article 73) of the Draft Constitution for thRussian Federation in this connection).
However nicely the entrepreneurial climate may hbeen conditioned in legislation and
however beautifully the powers of administratioa being formally checked and the powers of
the judiciary have been designed in constitutiamal statutory form, day by day information on
how the State duties are being discharged is asp@asable condition for maintaining the sense
of stability and predictability, on which a reallsee market thrives. The constitutional rule
supporting this condition is that of the freedonopinion or of the press, - a civil right which is
firmly established in the opening Chapter of théhddands' Constitution.

(c) Non-discrimination.
Discriminatory rules directed against non-domestetors on the domestic market-stage,

including such protectionist rules as may be intcedl with a view to safeguarding the domestic
market interests, should not be included in thesBmtion.



If, under some circumstances, the Government ¢&iz S/ishes to protect its domestic economy
through legislative or administrative means, it tlonot be bound by any constitutional
standards. Flexibility - to the extent allowed unebasting treaty-obligations - would seem to be
a primary condition. Elaborating on this theme wilocarry us well beyond the limits of our
brief. Let us, therefore, restrict ourselves tocudssing a curious instance of "positive
discrimination”, contained in the Draft Constituttifor the Russian Federation.

| am referring to the final provision of Sectior{@vil Society), Chapter VII (Property, Labour,
Entrepreneurship), Article 61, para (3), which sead

Provision shall be made for the business-actofifipreign legal and also natural persons
who are not citizens of the Russian Federationhentérms and conditions and in the order
prescribed by the law. Foreign investments mayratationalised and shall be protected by the
law. (stress applied by the author.)

One would be inclined to submit, that a provisidrthes nature and wording does not really
belong in a constitutional instrument:

(2) It may well be the case that, historicallye thotion of "nationalisation” has some
rather uninviting connotations, but constitutiopath exclude an economic policy which would
comprise nationalisation of whatever kind or pugowould seem to be unrealistic and
imprudent. Nationalisation - of domestic or fore@sets - is not necessarily the wrong policy to
pursue, not even in societies marked by the liberadlencies of a free market economy (to
avoid the notion of "capitalism").

Governments may be in a position to consider nalisation for a variety of quite
commendable reasons, such as environmental postettealth care, or such grounds as are
listed in the Russian Privatisation Law of June, 3t892 and associated legislation (State
programme of Privatisation, June 11th, 1992; Decaéelanuary 29th, 1992 and July 1st, 1992
on transformation of State Enterprises etc. anduoe 14th, 1992 on sale of real estate etc.),
where exception is made for special objects angrmses. In this connection, may | just quote
the wording of the clause on "objects and enterpnit to be privatised":

Objects and enterprises not allowed to be priedti®ncompassing in practice
enterprises, agencies and objects the nature apd st which are of a public character, such as
public financial institutions, health service, bistal and cultural heritage, social security
organisations, port structures and facilities, mobads for general use, enterprises involved in
nuclear activities and spacecraft, pipeline faesit public works, gas facilities, mineral water
and forest resources, including also televisionlaoddcasting facilities.

It would really be hard to name any country in Wearld which could cope with the
investments needed to keep all those services matetpases going without to some extent
relying on (foreign) private investment of somedkor another.

(2) There is an additional reason for being scaptibout the non-nationalisation clause
included in the Draft Constitution:

"Nationalisation” is not a legally well definedtrmm. One could manage to explain it to
some degree, but it is really hard to define keenly as its position in the constitutional seftin
would actually require. How does it compare to laligation” or even to expropriation which,



as seen in terms of property law, would seem tcambeessential feature of any form of

nationalisation. Even if one assumes that the @otshal Court would be prepared to qualify

the notion of nationalisation in Article 61 of tBeaft Constitution so as to include any form of

expropriation, there would still be no absolutergntee against State interference with (foreign)
property rights. What about bankruptcy proceedinfghe kind conducted in the famous

Barcelona Traction case, submitted to the IntesnatiCourt of Justice in the sixties?

(3) In my opinion, no instruments of economic, iemvmental, health etc- policy,
including such instruments as are aimed at ex@tpn, should be constitutionally excluded
from being handled by the legislative authoriti®hat the Constitution should guarantee in this
field is that expropriation of whatever denominatghould only be carried out with due respect
for the interests of the private citizens (foregmd domestic) involved. That is exactly the
philosophy behind the expropriation rule containedthe Dutch Constitution (Article 14,
included in the Chapter on civil rights!), the fiparagraph of which reads:

Expropriation can only be exercised in the puisiierest and under the condition of the
restitution of damages (allowing for the odd exmeptestablished in advance, by statute or in
accordance with conditions established by staAdedf "King and Parliament"),- etc.

3. Final observations

To conclude this necessarily broad discussion wfesaspects of the Draft Constitution for the
Russian Federation in the light of market condgjoattention may be drawn to just one more
field of legislation which is of major importance matters of economy and market activities:
currency and fiscal legislation. To what extentuidtica constitution comprise institutional or

procedural standards by which to regulate conditiorihat field?

In as far as the Draft Constitution for the Rusdt@mueration is concerned, the provision of
Article 76, para. 1(g) would seem to contain thetreé rule (see also Article 85, para (i)): the
State Legislature is charged with providing the iahis field.

In the Dutch Constitution, currency and fiscal dlagjan are a matter for the supreme legislature,
as well: Articles 104-106 make legislation in threa a prerogative of the State legislature.



b.The development of contract law during the ttamsitowards market economy - Professor
B.l. Puginskiy, Moscow State University

The transition to a market-regulated economy prassgs significant and large-scale changes in
the application of the system of contracts.

With the rejection of the planned-administrativgulation of economic life, the bulk of the
organisation of property relations is being transfit to contracts, which are currently ensuring
the establishment of entities (enterprises andeprgneurs) on a horizontal level. We are
witnessing the gradual creation of the institutioha wholesale market (commodity exchanges,
wholesale fairs, a system of contract-based pueghvelsere contracts are serving as a means of
achieving a balance within the national economigov all, forces of competition are emerging
in the sphere of contractual relations, leadinggbenomy towards a reduction in production
costs, an increase in productivity, the exploitatib scientific and technological innovations and
prompt reaction to consumer demand.

Contracts are defining the main parameters fostretions between economic agents (volume
and range of goods and services, qualitative itmlisadelivery dates, dispatch and payment
procedure), and contractual conditions are beginne have an ever increasing effect on
production and circulation.

If contracts are to become the cornerstone of enaniegulation, the present situation will have

to be constitutionally reinforced, just as the pkeoh character of the socialist economy was
proclaimed in the past. This means that statarandcipal bodies will have to pay attention to

the development and strengthening of contractnks land that society will be directed towards
using their potential for the organisation of ecomactivity.

The embodiment of provisions on the role of congrat constitutional law would create a basis
for the further development of civil and commerdggislation. At present a serious problem is
still raised by the sheer number (over 3.1 thousahtkgislative texts governing the circulation
of goods, not to mention a mass of administratagrilations and instructions. This legislation
is in an unsystematic, chaotic state and is fuljagfs and contradictions. These shortcomings
are preventing full use being made of the potenfif@red by contract law in the creation of a
market.

The strengthening of links with the world communitgpends on intensive efforts to bring
Russian legislation more fully into line with thergerally accepted rules and practice governing
contractual relations. International and intetestagreements are acquiring priority over
national legislation, hence the necessity of altiveviewing the norms of contract law with a
view to their harmonisation and reconciliation witlestern civil and commercial law.

If these problems are to be solved, there will havébe permanent co-operation between
Western and Russian academic lawyers in the forseminars and technical exchanges as well
as joint programmes for the drawing up of key legige texts such as a code of commercial
law, transport regulations, laws on financial setiénts, bankruptcy and so on.



c.Summary of discussions on "The freedom of ecoo@ttivity"

Basic principles on economic activity which sholboédcontained in the Constitution

It was pointed out that the constitution could paivide a blueprint of the desired economic
order but that some basic principles should beweatvithin it:

- the right to private property;

- freedom of contract;

- freedom of association, including the freedorfotm corporations and other companies;
- freedom of movement;

- free access to the courts and right to an opart trial;

- the equality of all legal subjects within a ketreconomy;

- the territory of the state as a single econ@pace.

The rules on state requlation

The main rules on state regulation of the economeycantained in Article 9 of the draft
Constitution. Participants welcomed its paragraplad 3 which make clear that the desired
economic model is neither a completely free maakatg laisser-faire principles nor a centrally
planned economy but a social market economy inwthie competitive forces are the engines
of growth but are harnessed by a legal framewd?kragraph 2 of Article 9 ("the State shall
regulate economic life in the interest of man aodety") might open the door too much for
state intervention and might be abused. Sincegpgyhs 1 and 3 seem sufficient, it might be
deleted. At least the principle of legality as tiasis of state intervention should be added.

Paragraph 2 of Article 8 did attribute too greablke to the state. In this area one should not
overlook the important role to be played by the foellective bargaining of trade unions and
employers.

Another very important point is the limiting of tkéscretion and of the norm setting role of the
administration. Administrative bodies should obly able to set norms if and to the extent
expressly authorised by law. Article 98, paragrdpbf the draft Constitution did not seem
sufficient in this respect.



FOURTH WORKING SESSION

Chaired by Mr Alexandre DJEROV, Chairman of the iskedive Committee of the National
Assembly of Bulgaria, Member of the European Corsioisfor Democracy through Law

The role of the Constitutional Court

a. Report by Professor Otto Luchterhandt, Hambumgéysity

b. Report by Mr Nikolay Vitruk, Vice-President dfet Constitutional Court of the Russian
Federation, Associate Member of the European Cosmonigor Democracy through Law

C. Summary of discussions



a.The role of the Federal Constitutional Court dor®mic matters - Prof. Otto Luchterhandt,
University of Hamburg

PART |

One of the juridical peculiarities of the sociabsites of eastern and southeastern Europe is that
their constitutions were not only supposed to r@guthe "State" (i.e. state-run organisations,
basic rights), but also "society”; however, thisswonly of very relative significance owing to
the centralised control exercised by the Commuasty. From the outset the economy, defined
by socialist ownership of the means of productiod aentral state planning, constituted a
natural part of the constitutional order, a pamvtoch all communist states dedicated a separate
chapter in their fundamental principles. Those estaindebted to the liberal-democratic
constitutional tradition, on the one hand, haveegaly limited themselves to including aspects
of the economic system within the framework of thguiarantees of basic rights, as in the
guarantee of private ownership, as well as in thtg tb use property in a socially responsible
way. Recently in the West, though, the tendencynd¢orporate economic and social systems
into the state constitution (cf. the cases of SpashPortugal) has been increasing.

After the decline of socialist leadership, theestaif eastern and southeastern Europe are now at
the point of drawing up new constitutions. Amongtter things they are currently faced with
the issue of whether or not to adopt legal requar@siconcerning the future economic system,
and, in the event of this happening, to what exttezge should be adopted. Two different paths
have been taken:

The first is the decision to adopt a particulameenic system,
the second the limitation to certain regulationsoesning economic matters.

Hungary falls into the first category. Article 9 i$ constitution (in the version of 19.6.1990)
declares:

"The Hungarian economy is a market economy, irclvipublic ownership and private
ownership are of equal status and enjoy the sarmoeqtion. The Republic of Hungary
recognises and promotes the right to engage iméssiand of freedom of trade."”

Romania took the second path in its constitutio1of..1991. Bulgaria took a middle road,; its
constitution of 12.7.1991 contains numerous regulatconcerning the economy which grant
the State the authority to intervene to a very idemable degree. This equally applies to the
situation in which the constitutional law of thedRian Federation finds itself. The new Russian
constitution will presumably go the way of the Hangn law. Article 9 of the draft constitution
at any rate declares:

"The social market economy, where there is freedofn economic activity,
entrepreneurship and labour, diversity and equefitiprms of property, their legal protection,
fair competition and public benefit, shall congatiuhe basis of the economy of the Russian
Federation. The State shall regulate economidnitbe interest of men and society. Economic
relations shall be built on social partnership leetv man and the State, the worker and the
employer, the producer and the consumer."



PART I

After the Second World War the free part of Germahgse to take the first path. The Basic
Law (Grundgesetz) of 1949 does not explicitly mamtny affiliation to a particular economic
system. However, it has long been the custom irrédueral Republic of Germany to talk of an
"economic constitution”, despite the fact that téven does not occur in the Basic Law. In fact,
ever since the 1950s it has been argued that thie Baw does -at least indirectly- guarantee a
market economy system, or at the very least i®titmvards a market economy.

The Federal Constitutional Court had to adopt adgtaint on this matter at a very early point in
time, the reason being a complaint of unconstmatity made against the Law on Investment
Aid passed in 1952. The law obliged the whole entnsector of the Federal Republic to raise
a thousand million Deutschmarks for a fund to adl-enining, steel production and power
production. At that time the Court rejected thenslanade by the opponents of the law that the
Basic Law was biased towards a "social market aogfioon the contrary, it found that the
Basic Law was not biased towards any particulaneguc system. In the Court's view, the
Government and legislature may follow any econoputicy they find proper, with one
reservation: they may not overstep the limits thod/n in the constitution. As the Court said,

"The current economic and social system is, iddaesystem permitted by the Basic
Law, but it is by no means the only one. It is ldase a decision on economic and social policy
for which the legislature bears responsibility, anay be substituted or overturned by another
decision. For this reason it is irrelevant from guent of view of constitutional law whether or
not the Law on Investment Aid is in accordance \iligh existing economic and social system,
and whether or not the means of controlling thenenoy conforms with the market." (BVerfGE
4, 7/15/18).

The regulations laid down in the Basic Law are egugntly the sole criteria by which the
constitutionality or unconstitutionality of statgervention in economic matters can be judged.

The supporters of the theory that a social or éibeconomy - at any rate a market economy -is
in accordance with the nature of the Basic Law npaticular reference to the following basic
rights:

1) Article 2, Paragraph 1 of the Basic Law, whgmlrantees the free development of
personality. From an economic viewpoint the artmletects the rights of freedom of contract,
freedom of consumption and freedom of enterprise.

2) Art. 12 Para. 1, which guarantees the freedpohbose and practise a profession. This
also encompasses freedom of trade, i.e., the tightely establish a commercial enterprise
according to conditions set down in the law, ad a&lthe right to work as an entrepreneur, i.e.
the right to found and manage a business.

3) Art. 14, Para. 1, which guarantees private oghp of both land and means of
production. One particular part of the ownershi@rgntee concerns the capital assets of a
business set up and run by someone. The proteafiered by Art. 14, Para. 1 here extends to
business-owned land, a business's rooms, maclinestory, goods, supplies and claims by
the enterprise with respect to other commerciahpes. Moreover, the intangible assets of the
business, such as its good name and the relatidvas iestablished with other businesses and
with its regular customers, are also protected.



4) Art. 9, Para. 1, i.e. the right of freedom efaciation, in other words the freedom to
associate with other enterprises for economic E&RoAn example is the establishment and
maintenance (or dissolution) of a cooperative siiaxe-holding company.

5) The freedom of coalition set down in Art. 9r&a. This guarantees citizens the right to
organise themselves in unions with the aim of puasg or improving working and economic
conditions. The trade unions and employers' adsatsaare such examples. The Constitution
gives citizens the right to determine conditionspaly and employment independently, i.e.
without state intervention, via pay negotiation$isTis a case of empowering citizens to
determine social and economic conditions.

The five basic rights listed above clearly secutezens a significant degree of creative
influence in shaping economic life. The Basic Léwyever, also contains a number of rules
that provide the state legislature with the autiid@a intervene in economic life in a far-reaching
way, and to reduce the economic freedom of thevithaial correspondingly. Four legal
institutions need to be mentioned in connectiom wits:

1) The Basic Law expressly declares its commitrteetite "welfare state” (Art. 20, Para. 1,

Art. 28, Para. 1). (Incidentally, Art. 1 of the Ranian constitution and Art. 1 of the draft

constitution of the Russian Federation have alspiad this declaration). In the view of the

Federal Constitutional Court, the principle of thelfare state gives Parliament and the
Government the authority to continuously deterntireeform of both society and the economy
by means of social welfare, though to an equaleseglso by means of redistribution, direction
and planning.

2) Like the current constitution of the Russiandfation, the Basic Law lists in catalogue
form those areas in which the Federal Governmepeimitted to take precedence over the
federal states in enacting laws. The lists encomfbeswhole of commercial law. The fact that
certain matters relating to commercial law are $igaly mentioned in the Basic Law is
interpreted by the Federal Constitutional Couraasndirect acknowledgement that the State is
entitled, for example, to regulate the economidosedisted in Art. 75, No. 11 of the Basic
Law, namely mining, industry, craft trades, the@ymf power, commerce, banking, the stock
exchange and private insurance. Other sectorsionedt are forestry and agriculture, the
fishing industry (Art. 74, No. 17) and the healdtt®r (cf. Art. 74, No 19). The legislature can
limit citizens' freedom to develop economic entisgs. The legal preconditions that make this
possible were created by means of the Basic Lawt i® precisely the freedom to choose one's
profession and the guarantee of property ownerghipvhich the legislature is largely
unauthorised to exercise its influence. Art. 14raP2 of the Basic Law declares in this
connection: "Property imposes duties. Its useldhalgao serve the public weal.”

The legislature has largely put this social comraititrof private ownership in concrete terms, to
the benefit of the public. Furthermore, the posgibivas created of expropriating private
owners for the common good (Art. 14, Para. 3).

However, the strongest argument made by the Fe@Geradtitutional Court to support its theory
that the Basic Law can be freely interpreted wispect to economic policy was -and still is-
based on Art. 15, which authorises "socialisatidiis declares that



"Land, natural resources and means of product@ynfor the purpose of socialisation be
transferred to public ownership or other forms ablly controlled economy, by a law which
shall provide for the nature and extent of the cemspation."

The legislature has never made use of this emposvermor is it seriously likely to do so in the
future. The provision is nonetheless of signifiegras the conclusion to be drawn from it is that
the state, in accordance with the process of seai@mn, is authorised to implement an
economic system that differs fundamentally fromgbeial market economy. Art. 15 keeps this
possibility open with respect to constitutional law

Thus, one can see that the Federal Constitutiooalt@ principle grants the Government and
the parliamentary legislature considerable roommfanoeuvre in matters of economic policy.

PART Il

Within the broad framework of economic policy, tioée of the Federal Constitutional Court has
up until now effectively been limited to examiniegmplaints of unconstitutionality filed by
entrepreneurs, trade unions, those engaged in &adieother private individuals. The Court
investigates the extent to which measures takeéhdo$tate to the detriment of the economy are
consistent with basic rights and other constitaioagulations. The judicature quite clearly lays
particular emphasis on those sections of the Bamic giving citizens protection, namely the
freedom to choose one's profession (Art. 12, PBrand the guarantee of private ownership
(Art. 14, Para. 1). Essentially, discussion cen&esind two issues, namely (a) whether the
measures taken by the State to intervene in ecanlifimiare in accordance with the formal
requirements of the constitutional state princigled (b) whether the basic rights of those
engaged in economic activity that are concernechar@oo seriously affected. Limitations on
basic rights related to economy can, of coursgudtdied by social or other motives of public
interest and consequently appear to be legitiddtehe same, they can materially violate the
Basic Law in two ways. Firstly, the basic right magy limited only as far as it is necessary in
order to achieve the effect intended by the staasore. This is set down in what is known as
"the principle of proportionality”. Secondly, theeasure to be taken by the State must not
violate the essential control of a basic right (A, Para. 2).

The principle of proportionality is the most imp@ort measure to have been used by the Federal
Constitutional Court for a long time in its exantioa of the constitutionality of state
intervention in economic life. This is illustrateéd the next section using a few typical and
important examples.

PART IV

In the first part of this section | would like toaslv the reader's attention to several fundamental
judgements passed by the Federal Constitutionatt@oncerning the freedom to choose one's
profession.

1) The so-called "chemist's shop judgement” passd®58 (BVerfGE 7, 377 ff.) after a
complaint of unconstitutionality was made is of agreignificance. The party making the
complaint, a qualified chemist, wished to open anaist's shop in a small town in Bavaria.



According to the Bavarian Chemist's Law he needezbace from the State in order to do this.
This could only be issued once the State had b&esexd that the chemist's shop would not run
at a loss or affect the profits of those chemsitsps that already existed in the town. The
authorities refused to issue the licence on thargte that the one chemist's shop present in the
town was sufficient for its 6,000 inhabitants.ltsvsaid that there was no room for a second
chemist's shop in the town, as a chemist's shofw anly run at a profit by serving 7,000
people. The Federal Constitutional Court judgetttieregulations concerning admission to the
profession set down in the Bavarian Chemist's Laavewncompatible with the freedom to
choose ones' profession, declaring that the rebighle authorities to issue the license affected
the freedom of the chemist to choose his professtiovas found that the choice of a profession
could be made more difficult by subjectively oretijvely preventing access to this profession.
One means of subjectively preventing access, itsa#s was the professional qualification, the
acquisition of which is testified by certificatds.the case mentioned, the chemist possessed the
necessary licence to practise and therefore &dfithe subjective requirement demanded by the
law. However, because of an objective hurdle heH@scase. According to the section of the
Chemist's Law relating to the inhabitants of theation where a chemist may practise, there
was no need to open a further chemist's shop. gipelant had no influence over this factor.

The Federal Constitutional Court came to the canmfuthat the choice of profession is central
to the basic right of freedom of profession. Fas tikason it must enjoy the highest protection.
Intervention by means of objective hurdles coultly dre justified where public interest was
shown to be at danger. Though the Court beliewagsntiaintenance of the public health service
would lie in the public interest, in the case & tiemist it rejected the idea that the healthef t
population of the town would be seriously endangiexe a result of a further licence being
issued. The controversial regulation in the Bave@Gaemist's Law offered established chemists
de facto protection against potential competitire decision of the court effectively ensured
the freedom from competition in the chemist's traflee judgement also had considerable
consequences in other sections of economic life.

2) In 1961 the Federal Constitutional Court decidedhe constitutionality of a subjective
requirement for admission in connection with thexéHerafts Law (BVerfGE 13, 97 ff.).

Article 1 of the German Handicrafts Regulations Albkdws only those people to open a private
craftsman's business who have passed a Mastemaafts Examination held by a public
examination board and whose names are listed inCtaftsman's Register. In the lawsuit
mentioned above the question was whether the ngcess provide evidence of this
gualification violated the right to choose one'sfgssion. The Federal Constitutional Court did
not accept this; initially it found that a subjeetihurdle existed that prevented the realisatfon o
the freedom to choose one's profession; the cjtizewever, could, in principle, overcome this
restriction on admission to the profession by Inieer own personal efforts. A subjective hurdle
could, however, only be justified by a significacdmmon interest. The legislature has
standardised the Mastercraftsman's Examinatiorf-éderal Constitutional Court said, in order
to guarantee the traditionally high standard ofkniarthe craftsman's profession and maintain
the economic efficiency of medium-sized businessasthermore, the Mastercraftsman's
Examination was intended to safeguard the nextrggoe of craftsmen for the whole of trade
and industry. The Federal Constitutional Court laknowledged these economic policy
objectives set by the legislature as "important momity values" and subsequently declared the
subjective restriction on admission to the craftssprofession to be constitutional.



In one case in 1965, however, the Federal ConetiltCourt lifted a subjective regulation on
gualifications set down in the Retail Law, declgrih a violation of the right of freedom to
choose one's profession. The law in question didyed the management of a retail business
by those people who were able to show evidence ttiet had "the necessary technical
knowledge" (BVerfGE 19, 330 ff.). The decision bketFederal Constitutional Court on the
matter was that special knowledge of the goods walsl not necessary in the retail trade, as
fabrication and workmanship were not of central angince to the trade, in contrast to the
craftsman's profession. Few qualifications are s&ary in  order to buy and sell goods, the
Federal Constitutional Court said.

3) Most of the cases concerning the compatibilityhvthe basic right of freedom of
profession examined by the Federal ConstitutionairCwere and are not concerned with
regulations on the choice of one's profession. Téey rather, concerned with regulations
regarding the_exercisef one's profession. This is therefore a matteha# a profession is
carried out; in the opinion of the Court it is @otmatter of the internal regulation of the freedom
to choose one's profession, but rather a mattexianal perception. The state legislature's
regulations are justified whenever "reasonable idenstion of the public interest" speaks in
their favour.

The following case is of interest here. In 19650actal federal act was passed that required
privately owned petroleum companies amongst otioestock-pile a certain amount of their oil
(BVerfGE 30, 292 ff.). The regulation was intendegbrovide the Federal Republic of Germany
with enough oil reserves to be self-sufficientdahort period of time in the event of the flow of
supplies being interrupted. This would then preweatcollapse of the Republic's infrastructure.
The obligation to build up oil reserves was an ecais burden for the enterprises, but the
Federal Constitutional Court found that the legadasure was a regulation of the right to
exercise one's profession and that its objective aveeasonable one made in the interest of the
public. The act, it said, did not impose an unreabte burden on the oil companies. For this
reason the Court rejected any claim that the Stateobliged to reimburse the oil companies for
the storage.

A further typical regulation of the right to exeseione's profession is the Shop Hours Act,
which obliges retail businesses to cease tradirgggaven time in the evening (BVerfGE 13,
237 ff.). In the eyes of the Federal Constitutio@alirt the Shop Hours Act is justified on the
grounds that it guarantees employees leisure thms,protecting their interest, and also ensures
equal conditions of competition between businesses.

PART V

In this section several fundamental cases conagriia guarantee of public ownership are
discussed. The theory of the guarantee of ownershgonstitutional law is one of the most
difficult issues in the Federal Constitutional Gturadministration of justice in economic
matters. Three issues have always been at the adrthis:

1) To what extent is property ownership protectédfich rights and legal interests are
covered by its guarantee?

2) What is meant by the duties of the owner toedg@i To what extent is a property-owner
under obligation to the community? How great is dndher responsibility to the community?
Are a property-owner's duties to the community aalyeincorporated in the content of the



ownership or do they merely constitute the exterestrictions which the legislature places on
the owner for economic, social or environmentatoea?

3) What relationship exists between the duty of amner to the community and
expropriation? Does the overstraining of dutiesstiute an "expropriation” for which the
owner can demand compensation, or is the excessapesing of duties a violation of the
guarantee of ownership which merely justifies tvaer's demand to be released from his or her
duty?

Obviously, the answers to these questions of Qatistial Law are of great consequence for
enterprises, indeed for the economic system asoéewh

Though disputed in the juridical literature, theswars provided by the Federal Constitutional
Court on the issues were clear:

1) The Court's definition of the extent of the padion offered by property ownership was,

in principle, a very broad one. The decisive aoterin the issue of whether or not an asset
counts as property in a constitutional sense ighvener not it can at least partly be attributed to
citizens' personal efforts. For this reason theeF@dConstitutional Court said that the right to

national insurance was protected under the rightagerty ownership.

Those engaged in trade cannot, however, rely ofiattiehat local conditions that are to their
advantage will remain constant. This is exemplifiedhe hypothetical case of the owner of a
petrol station situated on a busy road. If the cayncil were to alter its traffic planning policy
and move private traffic to other roads, with tlesult that turnover decreased at the petrol
station, the owner of the petrol station would sberthreatened with bankruptcy. This does not
mean, however, that the State intervened in hieobusiness. The likelihood of someone doing
business at the petrol station would, indeed, lhees greatly reduced, yet in the opinion of the
Federal Constitutional Court "business potentiaiuld not fall under the protection of the
ownership law as it is unrelated to the citizerispnal efforts to manage the business.

2) In the interpretation of the Federal Constitudilocourt, the social obligations associated
with private ownership are a constituent part ef tlotion of private ownership via rights and
duties. The court came to this conclusion partitplan the grounds of Art. 14 of the Basic

Law, which states that the use of property sholdd aerve the public good, in other words
society or rather community needs. The rights arigésl of the owner are thus indivisible.

3) The Federal Constitutional Court makes a fundaah@nd clear differentiation between

the social obligation of property ownership andreppation on the grounds that social duties
are integrated in the guarantee of ownership. €asan for this is that "expropriation™ amounts
to the withdrawal of ownership and the transferigifits to another legal entity, in most cases
the State, in return for compensation.

The following examples illustrate the consequemddbe Federal Constitutional Court's notion
of property ownership or rather its interpretatdi\rt. 14 of the Basic Law.

1) A federal bill was passed in 1976 that considgraxtended the employees' right of co-
determination in enterprises with more than 2,0@0f §such as joint-stock companies and
limited companies). This was achieved by enlargignumber of employees' representatives
on the supervisory board to more than half of ttal number of members. Work and capital



were to enjoy "equal representation”. The sharehmsldf the affected enterprises filed a
complaint of unconstitutionality in the Federal Gtitutional Court, which they justified by
claiming that the act was unconstitutional becdhsg, the shareholders, could no longer make
decisions alone on what business should be unéertakhe Federal Constitutional Court,
however, rejected the complaint, concluding, thatlégislature had not violated the constitution
(BVerfGE 50, 290 ff.).

The Court initially confirmed that shares in a jostock company selling share certificates are
protected as property by Art. 14 of the Basic LaWe right in question is a right of property
relating to company law, i.e. the shareholder aag exercise influence over the way in which
the company is controlled via his or her right @mbership.

The Federal Constitutional Court found that thecdato-determination passed in 1976 did not
violate the shareholders' rights in favour of thglyees. It justified its decision on the grounds
that according to the law the owners of the capiia shareholders) actually did form a
majority compared with the labour representativésés was explained as follows:

1) A managerial staff representative, who in faahds on the side of the capital holders,
has to be included amongst the workers' represesgat

2) The chairman of the supervisory board is elebtethe owners of the company's capital
in a second round of elections should the two sickgsital and labour, not come to a consensus
of opinion in the first round.

3) In the event of a tied vote the chairman ofttbard of directors, who as a result of his or
her position is more on the side of the capitaber than that of the labour representatives,
possesses the right to use a casting vote.

The improvement of the employees' rights by alrbasiging them on a par with the owners of
the enterprises has been justified by the Fedevakiutional Court as the social obligation
attached to property ownership set out in the Basw. In connection with this, the Court has
established the following general rule concernimg intensity with which the state legislature
may emphasise the responsibility of the privateevto the community (BVerfGE 1/32):

"The postulate laid down in the Constitution ofise of private property in the public
interest includes the requirement to consider #dezla of those fellow citizens who were obliged
to make use of the property in question. The extéthe obligation imposed on the owner by
the constitution and to be realised by the legistat depends on whether or not and to what
degree the property is of social relevance andalexcial function. The more the individual is
dependent on the use of property not belongingnidhler, the greater is the degree to which the
legislature may intervene. This room for manoeusreduced whenever this is not the case or
is only the case to a small degree. Art. 14, Paraf. the Basic Law thus does rjastify an
excessive limitation of powers relating to civiavhen this limitation is not appropriate to the
needs of the community."

The "social relevance” and "social function" ofvate property are obviously very considerable
in the case of a large concern in which ownersimpthe form of a joint-stock company- is
largely anonymous and where production is based wide reaching division of labour. This
explains why the legislature was consequently ablgreatly reduce the powers exercised by
shareholders.



Conversely, the Federal Constitutional Court has amphasised that human rights lie at the
centre of the right to private property (BVerfGE 290/339):

"From a historical and contemporary perspective ¢uarantee of property as an
elementary basic right is to be seen in the narontext of personal freedom. Within the
framework of basic rights, the guarantee of prgpevtnership is intended to secure the bearer
of the basic right room for manoeuvre in mattersceoning the law on wealth distribution. As a
consequence of this the guarantee of property @hipeseeks to make it possible for the bearer
to structure his/her life autonomously."

The conclusion to be drawn from this is that thaadabligation of a small craftsman’s business
or of a self-employed trader working alone is faraller than that of an economic enterprise
with a large number of employees. The smaller ti@ness, the narrower and more immediate
is the connection with the personal freedom of dlager of the business to determine the
activities in his or her life.

2) The possession of land is of great significafoe the economy. The Federal
Constitutional Court has had to comment on the toqpresof the extent to which social
obligations exist in the case of land ownership large number of judgments. It formulated the
following fundamental thoughts at an early stagisdife (BVerfGE 21, 73/82 f.):

"The fact that land is irreproducible and indisgedsle prohibits its use by the
inestimable interplay of free forces and the disaneof the individual; a just legal system and
social order demand that the interests of the camtsnwith respect to land are considered
much more carefully than in the case of other fooimsealth."

The consequences of adopting such an approach egzticularly clear in the following case,
laid before the Bundesgerichtshof, i.e. the Supr@mert of the Federal Republic of Germany
(BVerfGE 58, 300).

The plaintiff was the owner of a large area of l&edn which he wished to extract gravel. The
gravel was to be found near the groundwater. Aaagrtb the Domestic Water Act of the
Federal Republic he needed to obtain a licence frwrState to be able to make use of this
groundwater. The Act does not, however, allow theer of land to claim compensation if the
authorities refuse to issue a licence. In practios, amounts to a prohibition of the use of
groundwater. The State, though, is able to makeptxms for landowners in certain cases.

The Federal Constitutional Court decided in thisec¢hat the ownership of land does not
automatically include the right to use groundwalieis the state legislature, it said, that deals
with the full treatment of the regulation of thevlan groundwater. The Court did not feel that
an _expropriatiorthat justified the payment of compensation haéngilace, but rather that the

expropriation was a result of the principle that #ocial duty inherent in property was more
important than the interest of the landowner.

3) Furthermore, the Federal Constitutional Courtidbl that laws imposing taxes on
citizens and economic entities are not to be coegpavith the standard of the guarantee of
property. The Court explained its point of view $tating that the taxes do not burden any
particular property, but rather the entire capatathe citizen. The capital as such would not,
however, be covered by the guarantee of propertgewhip. Only when taxes have a



"confiscatory”, "strangling" effect is the positiaof the landowner affected, and, indeed,
damaged. To this day this has not happened, amdety unlikely to happen in the future. The
stance taken by the Federal Constitutional cowmdifang taxation in this manner is largely
rejected in the literature on constitutional law.

4) Over the last few decades the State has imges&s on sectors of the economy with
increasing frequency. These levies are not meargahsaxes, but are used by the legislature to
pursue certain economic and social ends.

The "Equalisation Levies", as they are known, dse part of these. They are applied to a
particular group of businesses or within commerasgociations and have the purposes of
evenly distributing costs, evening out returnsgraly market conditions to suit manufacturers
and consumers or balancing out any other dispriopsrtvithin the sector.

In the following case from 1990 the Federal Coustihal Court had to decide again on the
constitutionality of such an equalisation levy (BVMZE 82, 159 ff.):

By way of law, the Federal Government had set gprdral fund the finances of which were
intended to increase the turnover of goods prodbge@German agriculture, the food industry
and forestry. The general political aim of theaas to strengthen these sectors of the German
economy on the EEC's common market.

The fund is financed by contributions collectedniréhe businesses in these sectors. As an
example, the flour mills had to pay approximate®N! per 1,000 kg of milled bread flour into
the fund. The Federal Constitutional Court founak uch a special levy is not a "tax" in the
sense used in the Basic Law, for taxes are onigdgaid by the citizen to the State without him
or her receiving anything particular in return. Bpecial characteristic of the Equalisation Levy,
however, is that the capital accumulated in thel filmws back to the businesses in the form of
financial aid.

The Federal Constitutional Court declared the spéevy for the fund to be constitutional in
principle and listed four criteria relating to itsage:

1) The Special Levy may not be used to finance rg¢state responsibilities.
2) The Levy may only be imposed on those groupscofiomic entities that clearly have
common interests and stand out from others asuét cdsheir common characteristics, i.e. those

that show a certain degree of homogeneity.

3) The purpose of the Levy must be of special teahnelevance for this group, i.e. it must
be attributable to the groups's particular sph&eeonomic responsibility.

4) The finances of the Fund must be used to thefibef the group, i.e. they must not be
used by economic entities that are not entitlatiem.

A further form of special levy is the Control Levihe following case was brought before the
Federal Constitutional Court (BVerfGE 57, 139 ff.):

Federal Law obliges all private and public empley@ith more than 16 staff to set aside 6% of
its workplaces for the severely disabled. For e#dhese workplaces not filled in this manner,



the employer had to pay 100 DM into an equalisafiord. The fund was used to finance
national measures to integrate the severely hgmolichinto working life.

The Federal Constitutional Court declared this ksat#on levy to be in accordance with the
Constitution. The case differs from the sales fdedsion in as far as the circle of enterprises on
which the levy was imposed was not identical wita tircle of those favoured by the levy.
Those who are favoured are, in fact, the severatygicapped citizens of the Federal Republic.
The objective of the levy is to cause those ecooaoncerns affected by it to adopt a certain
type of behaviour in the interest of the State'snemic policy, i.e. in this case to cause
employers to take on the severely disabled, oeadtlto finance measures directly furthering
their integration.

It is hardly necessary to mention that all thesasttens are very controversial in the literature
and as far as those organisations affected arecut:



PART VI

In conclusion it can be said that the Federal Guotishal Court allows the legislature a
relatively large amount of potential influence imetarea of economic policy. The Court
concentrates on protecting those basic rights aeotthe Constitution, in particular the freedom
to choose one's profession and the guarantee pémyolt also wards off excessive pressure put
on economic entities by the State, pressure theg dot seem necessary in order to achieve the
economic policy objectives set by the legislat@s.the whole, it can no doubt be said that the
jurisdiction of the Federal Constitutional Courtshdo a large degree, enabled the basic
categories of freedom and social obligation in dékenomic system to reach a stable state of
equilibrium.



b.The constitutional court in the transition to arket economy - Summary of the report by
Professor N.V. Vitruk, Vice-President of the Cotgitonal Court of Russia.

1. The role of the Constitutional Court of the RaissFederation in the transition to a
market economy is determined by its powers, amnéefin the Constitution of the Russian
Federation and in the Constitutional Court Actwadl as by the specific situation prevailing at
the present moment. The Constitutional Court & Russian Federation rules on cases
concerning the constitutionality of normative tegfsthe legislative and executive powers, the
implementation of legal texts (by examining indivadl applications from citizens and legal
entities), has the right to initiate legislationideesses an annual message to the Congress of
People's Deputies of the Russian Federation anthdoSupreme Soviet of the Russian
Federation, and enjoys other powers.

2. Russia's economy is in a deep crisis. The enmndifficulties are compounded by the
severing of economic links throughout the territofythe former USSR. The beginning of the
transition to a market economy amounted to shoetafly, as the population was not prepared,;
the result has been a sudden impoverishment ofptpeilation due to inflation, greater
disparities in the incomes of different groups, pagchological trauma for many people. In the
circumstances, constitutional justice aims firsalbto help legislative bodies to introduce stable
legislation regulating industrial relations in arket economy; secondly, to bring the principles
of a market economy and of a new, free civil sgdigio everyday use; thirdly, to end, as far as
possible, the undesirable practice of implemeritiggl texts on the basis of outdated laws; and
fourthly, to provide effective protection for thertstitutional rights and freedoms of citizens and
legal entities as property owners, free agentsicgaating with equal rights in contractual
relations, etc.

3. The economic upheavals taking place in Russieiety are reflected in the authority of
the Constitutional Court which can become an ingmarfactor in economic, political and
judicial stability.

The Court deals primarily with the assessment ef ¢bnstitutionality of legislation, of the
State's management of the economy, in particubadistribution of powers among state bodies,
and of the implementation of legislation and retyofes relating to property, privatisation,
business, and so on.

For example, on 20 May 1992, the Constitutional l€Couled on the case concerning the
constitutionality of the Russian Federation's 1&w22/11/91 on amendments and additions to
Section 3 of the law of the Russian Soviet Federafiocialist Republic on competition and

restricting the activity of monopolies on the goadarket. These additions were deemed
unconstitutional because they extended withoultfizetion the powers of the Presidium of the

Supreme Soviet of the Russian Federation and g#ive right to approve the rules on the Anti-

Monopoly Committee. This did not comply with Afes 113 and 114 of the Russian

Constitution which lay down the powers of the Rfiesn of the Supreme Soviet of the Russian
Federation in its capacity as a dependent organeoSupreme Soviet of Russia organising the
activities of the Congress of People's Deputies dred Supreme Soviet of the Russian
Federation.



The Constitutional Court is currently examining es@ cases on the constitutionality of the
application of legislation following the failure afbitration courts in the Russian Federation to
enforce laws on property in Russia and on busisemse business activity; it is also examining
the constitutionality of the breach of the "levédypng field" principle for private businesses,

unjust enrichment during privatisation, etc.

4. The protection of citizens' rights and freedamsconomic and social relations (right of
ownership, freedom of enterprise, pecuniary rigateaployment rights, pension rights, etc) is
another of the Constitutional Court's areas ofveagti The State should have a stable fund for
compensating citizens for pecuniary and non-pecyiamage, for example in the case of theft
of property, illegal dismissal and rehabilitation.



c.Summary of discussions on "The role of the Carigihal Court"

It was explained that cases could be brought bef@eConstitutional Court according to two
different procedures.

In the first instance, certain public authoritiissed in Article 103.5 of the draft Constitutiomca
request the Court to pronounce on the constituitgrat the acts indicated in the same Article;
the decision by the Court will then be binding ‘@®amnes".

In the second instance, individuals and certaihaiites listed in Article 103.5.c of the draft
Constitution can invoke the unconstitutionality"lzfw-enforcement practices" after exhaustion
of other remedies; the decision of the Court vadirt be binding "inter partes”. Should the Court
find in this context that the law on the basis dfich the "enforcement practice” was taken is
unconstitutional, it will be for Parliament to mfdor abrogate it.

The Court had no competence to examine draft lavesuld however examine treaties signed
by the Russian Federation before their ratificatidth a view to ascertaining their compatibility
with the Constitution, only case of control "in athsto” (Article 103.4.c).

It should be stressed that the direct right of appg®y individuals to the Court was not
recognised, in order to avoid that the Court bedtnl by inadmissible applications.
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